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1. This appeat stands fled under section 100{1} of the G3T Act, 2017 by Mfs. Santhosh Distributors
{hereinafter referred to as the appellant], an authorjzed distributor of M5 Castrol Indla Ld
(Castrol') far the supply of Castrel brand Industrial and auvtamotive lubricants bearing H5M code

7N,

Brief facts of the Lasg

#. The appellant preferred an application before the Advance Ruling Authority and sought rufing on

the fullowing questions of faw:

- The appellant is paying tax due as per the value of the invalce Issued and avalling the Inpet tax credit

of GST shown in the inward nvoice recglved by them from the Principal Company Castrol or their

stockist, The advance ruling sought clarification on the followlng issues:

a. On the tax liakillity of the appellant for the transactions mentioned herein and explained as

shove. The appeflant is paying the tax due as per involce value issued by them and availing

the input credit of GST shown In the inward invoices received by them from the Principsl

Company Castrol or thelr stockist.

b. Whether the .discount provided by the Principal Company te thefr dealers through the

appellant a5 shown in Apnexrure D.attracts sny tax under the G3T faws.

. Whether the amount shawn In the Commercial Credit note issued ta the appeilant by the

Pringipal Company attracts propordonate reversal of triput tax credit.

d. Is there any tax liabllty under 65T laws an the appellant for the amount received as
relmbursement .of discount or rebate provided by the Frincipal Company as per writhen
agreament between the Prindpal Company and their dealers and also an agreement
between.the prindpal and distributors,
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3. The Authority for Advance Ruling Kerala vide ofder no: KEfi £0/2019 dated 16/9/2019 issued
ruting as follows:- . |
a. The applicant/distributer |s eligible to Jrall1TC shown In the inward Invaice rieceived by him
from the supplter of goads £ prindpal Eompany.

b. It is estahlished from the statement nfih&_a%pﬂr:zl nt-that the prices of the products supplied
by the applicant is determined by the, supp ler | |:i1'ln:ipa1 company and the applicant has no
control on the price of the pmdu:ts.,Thean:fnre', ft.isevidant that the addhional distaunt
given by the supplier through the apfilicant; which & ralmburied to the applizant is to offer
3 spéclal reduced price by the distritiutor / spplicant to the customers and hence the
amaunt represent consldesation pald by the suppliés-of goods / printipal campany to the

distfibutor § applicant far supply uf:gnndﬁl:h}r'ﬂ'}e distributar / applicant ta-the custemer.

Therefors, this additional discount -relmbursed by the suppher of goods / principal

companyito the distributor [ applicart is llable td ba:added to the considerdtion payable by

the customer to the distributor / apgp1i|:anr.§tlo arrive it the value of supply under Section 15

of tha £GST / $GST-Act st the hands. of the d_‘:strihu‘tu!r’ { applicant.

¢. The cupplier of govds f princlpal compa nl.rr:tsulh;!-, the commercial credit note is not ellgible
to reduce his originaf tax Hability arid hante thé recipient / applicant will oot be liable to
revorse theé [TC attributable to ‘rhe-:cnmrjner;i' | :Irjed'lt' notes recefved by him fram the
suppller

4, The applicant is liable to pay (ST éit'_tl'ii: apgiﬂcéhle rate on the amount received as
reimbursement of discaunt/ rebate fram tlr priTzipal-:nmpa ny.
. B .
a, Aggrleved of the abova decision, the appellant hes filed the instant appeaf before this Appeliate
authority. Tha zppellant submitied foliowing facts Fdr the mn#ldérajtlnn of this authorty.

L. GROUWDS OF APPEAL

51. The Appeliant has submitted thig details obtained from Castrel about the
tramsactions, the nature of discounts, ind the -isguance of credit notes, They have
contended. that the Appellant and Castrol have exetuted an agreement drd.25t Sept.
2013 with respect to the distribution of theiabove preducts on a principal to principal,
#asls. Some of the key terms agreed hetweLn Chstrol and the Appellanmt {Dfst'rlhutur'{

under the Distribution Agreement dated’25'™ Sept, | (13 are as under:

. The Distriboter <hall magintain a minimum gquantity of the Products as mutuvally
agreed, "‘

- wWhenever the Distributor effects a sale of the| Products, as per Castrol’s Automated
Order Generation Distributor ReplenishmEnt Model, a computerized Purchase Order
will be automatically generated to efsur that the. Distributor maintains a stock as
mutuslly agreed. ' |[

- The Distriputar shall purchase the products at the rates which wili be figed by Castral
from time fo fime,

- The basis of all transactions hetweer Castral all-n:l the Distributar shall hé on pringipal
to principal basis.

- The Distributor undertakes that in respect of :Jupplies to be madé by it to the
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Distriputor's customers{ desler, it shall not charge prices exceeding the prices
recommended by Castrol.

. The Distributor undertakes to submit information to Castrol at such intervals as may
be agreed regarding the tatsl benefits which the dealers wlll he entitled 1o under the
schemes of Castrol.

. In conslderatiari of the obligations undertaken by the Distributor pursuant o the
agreement, the Distributor will be entitied to the Disteibptor’'s rebate & 4.3% of the
baélc price of the Praducts, Far the said purpose, the basle price at which the preduct
is Invoiced to the Distributor by Castral but does not include any type of discounts,
taxes, and the said commlssion rebates.

539 To the best understanding of the Appellant, Castrol has two types of dealers: |a)
normal dealers, and |b) waorkshops, sales te whom are made by Distribatars ltke the
Appellant. In relation to workshops, Castrol announces (through 1ts Distributors) different
rypes of discounts, namely: (1) SKU discounts, (1] quantity-based discoonts ete,, which are
serviced by the Distributars., Castrol also announces various schemas to its normal
dealers through s Distributors, The Appellant Is antitled to discounts annouanced by
- Castral to appellant’s dealers in additien to discaunt rebate nf 4.3%. The Appellant is
obliged to give the discounts as announced by Castrol to appellant's dealers and In furn is
entitled to receive these additional discount fram Castrol. The scheme in guestion in
these proceedings is SKU discount offered by Castrol in refatfan to = sale by Its
distributor, the Appellant, with a workshap dealer. For the purpose of better appreciation
of the relevant issues, there are twao sets of transactions which are of relevance to this
proceading, namely: :

1.The transactlon of sale between Castrol and its distributors {Rerzinafter
“Transaction 1"); '

2.The transaction of sate between the Distributor and its customers, viz. dealers or
workshops (herainafter “Transaction 2°).

53 Based on ecenomlc trends and other commaercial factors, In certain Instances for
specified products and periods, Castrnl devises sultable schemes of discounts to augment
the £ales valumes. Such schemes of discounts are introduced and effectusted on a needs
basis. The discounts as.offered may hroadly be cateporised as under:

{I} Discounts known at or prier to the point of time of supply, the ferms and conditions af
which- are known and agreed prior to the point of sale. Such a discount may be affarad
sither in relatlon to Transaction 1 from Castrol to the Appellant or in relation o
Transaction 2 between the Appellant and the Dealers. Soch a discount when offered
would iormally be reflected In the relevant sale invakce and the G5T paid would be on
the transaction value post deducting such discounts.

{i1) Discounts which are offered post the polnt of tigde of supply These discounts are

discounts offared post the s3le made to the Digtributor. These discounts-may be known at
the palnt of time of supply but may not be quantified. Further, some discounts may not
Be even known at the time of supply. If some additional discount is agreed with Castrol
and 1o be offered to dealers after the point of time of supply, the Appellant is obliged to
glve the additionat discount to Appaliant’s custamers/dealers and Is In turn entitled to
this post sale additinnal discount. Both type of post-sale discounts, whether known at the
time of supply or not, are discounts evidencad by credit notes. [n cases where the post
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cale discounts were known at the time of supply but nat relztable to invelces and even |n
cazes whire (t was not Khown at the time of 'inpLI?,l:astmi issure. a financial credit note,
In relatton, to such credit notes, thieke 15 g duction of the transaction valye or of the
tax paid sought under Sectiop 15{aHE) of the l:l oT Act:

The sample copies of the commerclak credit note and carresponding supply invaice were
cubmitted by them.

5.4, Further from facts as aforesaid, it is clear that:

la) The Appellant is entitled to receirs bat ;pfiLr or post sale discounts, from Castral
against the discounts given by Appellant ta appellant’s customerfdealers in terms
of agreement entered between Caj trol iand’ Appellant customers/déalers. Castrol
grants post sale discounts o its: Disthibutofd in such circumstances where it
considers it commerdally expadient to do s¢ tolincrease the volume of Ks sales. In
the ordinary course of trade, Castral wauld '-.v;'eek to seli products at-predetermined
prices. All credlt notes which eniznate froin Castral in relation to a post-supply
discount extended to @ distributor are notltax credit notes In relation o which
tastrol seeks any reduction of 1K En nsattion value” or reduction of the G5T
already discharged on the relevarif salé transsction under Section 15{3} b} of the
CEET Act, The amounts transacted under the credit rotes {post-sale digcounts} are
an embedded and intrinsle cast of the transaction valve of Castrol oh which
transaction value, GST has already been :dlscharged at the polnt in time when
Transaction 1 occurs as describedin th -preseding paragraph.

by Furthermore, in relation o any amourts :34 evidenced by a credlt note (ssped by
Castrol t6 the Distributor, the samotnt in question is meant te enable the
distelbutar to give a discount-or a lowet sale value to-the customer (dealer or the
workshop) In terms of the distributor agraement with Castrol. The entirety of the
amount .25 evidenced by a credit note’ practicilly works to securé a lower sale
price far the customer, The distributof i [:ihl‘:gateu‘ 14 ensure that the impact of
any credit note issved s passed on to the cbstomer. On account-of the prescribed
conditionalities of Section 15(3)tb) of ttm EJIEST Act, the post-sale discounts in the
present case da not qualify as the-eligitie for being deductad from the transaction
walige. Thiese post-sale discounts.are therefaré part of the transaction value on
which G5T is paid. On an analysis of actual price realtization (post-discaunts), both
'n Transaction 1 and Transaciion 2, it Is séen ithat the actual pfice realizaticn in
both these transactlons [when post-sile discounts are given] are lower than the
reievant transaction vafue on which GST iis pald relevant to Transaction 1 and
Transaction 2. |

l
5.5 The Impugned Order at pages 3 anH ¢ [refiés verbatim on psragraph 4 of
Circalar no. 105 dated 28th June 2019 which Circularhas been since withdrawn ab.
initio by a later Circular no.112 dated 3d Dctnﬁe-r 2019. Furiher, the impugned.
arder if passed on wrong appreclation af facts) The Impugned Order is a non-
speaking arder. The impugned Order is passed contrary to the statutory scheme of
valuation prescribed under Section 15 0 Et_he_!'EEST Art whaere under the |evy is
réstricted to the transaction value viz. the price pald or payable for the ralavant
transactian of supplyf sale, The Impugne' Crder creates @ basis of taxation which
would resuit in double taxation as an élemant jof the price which has already been
taxed in respect of Transaction 1 is alse sought io be taked once again as part of

the transaction value of Transactlen 2.
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The Impugned Order has falled to apprectzte the iegal slgnificance and impact of
tke 1ssuance of credlt notes 1n terms of Section 15 and Section 34 of the CG5T Act
read with the Clreular no. 92 dated th March 2019, Discountf credit note cannot
be construed 25 consideration as defined under Section 2{31) of CGS5T Act
Taxahility cannot be determined by reading !afiguage of concepts allen to the
statute into the statute Discount/ schemes/ rebate is in nature of pure financlal
credlt notes anly.

t 6. The detailed submissions of the Appeflant on above erounds are as follows,
which are without prejudice ta esch ather:

a. It is submitted that in the present case, the discount is routed through the
distributisn chain. It 1s not a case where the additianal benafit is glven by the
mznufacturer to dealers directly bypassing the wholesalers/dlstributors and thus,
the additlonal discount would not merlt to be treated as addltional canstderation
In the hands of the distributor. The Impugned AAR Rullng has been passed by the
Respondent Ne.l based on & misapplication of law. The Impugned AAR Ruling,
which was passed of 16th September 201%, particulariy has piaced reliance
{zlthough not specifically reférred to) on the Clrcular No. 105/24/2019-G5T dated
2¢th June 2019 (“lune Citcular”] issued by the Central Board of Indirect Taxes and
Customs {“Board™) en ‘Ciarification an varlous doubts related to treatment of
- gecondary of post-sales discounts under GST = reg.” which Is evident from the
below table:

Circular datad 2&th June 24019 [mpugned AAR Rullng dated 16th

September 20172

4, It is further clarifled tHat if the | The additig lccount/ scheama discgunt

additlonal discgunt is give i the |Is gigeﬁ by the_applicant to_tha customer
g1 of goo the dg as djracted b he szupplier _of poods
affer 3 special reduced price by the | princ company and is intended to

dealer 16 the customar to_avgment | augment the sales wolume by the offer af

the _sales  volume, then such |speclal discounted price 1o particular
additlonal discount would represent | category of customers as identifiedf
the consideration flowlng from the | determined by the supplier of poodsf
supplior of gopds to the dealer for principal company, .. The dlscounts o

the supply made by dealer to the
customer. Thls additional discount
as censideration, payable by any
person [suppller of goods in this
case] -would_ba liable to he added
to the conslderation payabie by the
customer, for__the purpose of
arrlving value of supply, in the
hands of the dealer, under Section
15 of the CG5T Act. The customer, if
registered, would be ellgible to
clalm ITC of the tax charged by the
deafer anly to the extent af the tax
paid By the said customer to the

dealer in view of second proviso to

offared a2z per instructions of the supplier
of goodsf principal company  are
completely reimbursed by the supplfer af
conds/ principal company. In the facts of
the instant case, the additlanal discountf
reimbursed amount represents the

conslderation Mowlng from the supplier of

goodsf principal company to the zpplicant
far the supply made by the app!Tcant te the

customers. The additlonal  discount/
relmbursed amaunt, is therefore Habla to

ha added to the consideratien payable by
the customer tg the spplicant _for the

purpgse of arriving at the valus aof supply
of the applicant ta the custemer as_per




sub-zection {2} of sectiop 15 of the |drovislons of Sectlon 15 of the CG5T/ SG5T
¢GST Act. Act. gi-_‘urther; the customer, If registered,
would ealy be eligible to claim 1TC of the
| #ax_charged|by the appllcant only to_the
i ] s31d

secofd praviso_to Sectlon 1612) of the

CEST{ S6ET Act,
A i

b. The said june Cir¢ular has sinee bepn withdrawn ab-inito by a Circular
No.112/31/2018-GST dated 3rd October 2019 jssited by the Board (“Withdrawal
Circular™). A copy of the June Circular and ¥ thdrawal Circular are hereto annexed
and marked as Exhibit D, The WIthdrjhwa'I:-E!r:ul!a‘r‘_was'hsu&d In axercise of s
powars conferred by Sectian 168{1} of the CGST Act with a view to ensure
unifarmity in the Implementation of thé provislans of the law across field
formations. As @ corollzry te the settled law that a Clrevlar is blnding upan the
Revernue, It also follows that a Clroufar withédrawr [s also aqually binding an the
Revenue. The impugned Order which reliesion garagraph 4 of the June Circular as
the basis of its approach and flhdings1s r.he'ri:fcire clearly unsustainable and bad in
law. The additions to the assessahle‘ifwalué made under the lmpugned Order are
therefore without jurlsdiction and withaut th'd:: authorlty of law. The Impugned
order is passed in breach of the ﬁ!;‘im:i Hes jof natural Justice, as It is not a
speaking order, inter alfa, for the reasans at:’u

The issue raised before the authority was az to the approprlate basis of vatuation
of the transactlen between the Ap_pe‘l'lanﬁiand its' customers. Section 15 of the
EGS5T Act prescelbes warious cireemistarces and!|statutory variations based an

which the value of the levy of GST is to be determined, Valoe s therefore, -

detarminable under vartous sub-sectlons and clauses of Sectlon 1% of the CGST
Act, sach covering a different ¢lrcumstance or Auance in law

£, The impugned COrder, withaut. any rehsu'j%ng hatsaever, merely states that:
Fgge & The additional discornt/ reimibur emeafit omount is therefore lobfe to be
added to the tonsideration poyable by the r}us.tnmer to the apglicant for the
purpose of orriving at the voiue af sp,::_r'ply-!qf the opplicent to the customer o5 per
provisions of Section 15 of the CGST/SGST Act. |

Para 3: In the cose of the Appeﬂunt," the suppller of goods / Costrol 15 fssuing
Commercial Credit Notes for refmbursement of the scheme discount provided by
the Appelignt to the customer as per [ustruction of the suvppifer. Since the
_commercial credit notes itsued by EhE kuppller / Castrof do not sotisfy the,
conditions prescribed (n sub-sectiehn {3] offSectiod 15 of the CG5T / SGST Act, the
suppiler is nof eflgible to reduce the ériginnl fox ffability.

d. The Learned Raspondent In the impugned n1|'der has just stated that ‘slnce the
commercial credlt notes |ssued by. the |supdlier / Castrol do not satisfy the
conditisns prescribed in subsection }3} of Section 15 of the CG3T Act, thus, the
supplier Is-not elgible to reduce the|-ariginal tax Mability’. It 1s nawhere
alsborated/ commented as to why the said discount does not fulfil the criterla
provided under Section 15 (3] af'the CGST Act. I;: rhis regard, it is imperative to;
reference Section 15 {3) of the CEST Act and the fulfilment thereaf in the present!
Ccd5se,
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e. The Appeliant places reliance on the decision of the Apex Court In the case of
Slemens Englneering Vs, U0) [1876 (63) AR 1785 {SCH wherein the Supteme
Court has held as follows:

* it i3 egsential that administrative outherlties and trifunals should accord foir and
proper hearing to the persons sought i be affected by thefr orders and give sufflciently
clegr and expllelt reasons in support of the griters made by them. Then daione
administrative guthorities and tribunols exercising quasi -judicial function will Be oble fo
justify their existence and corry credibifity with the people by inspiring confidence in the
odjudicatary process, The rule requiring reasons tg.be given in support of an Qrder fs, like
the gprinciple of avdl elteram partem, a bosic principfe of natural fustice which must
inform every quask-judicial process and this rufe must be abserved in fis proper spirit-and
rere pietence of compllance with [t would not satis fi the requirement of faw.”

f. The Appellant also invites attentlon to the Apex Court’s decision in the case af
Assistant Commercia! Tax Dfffcer Vs M/s Rithumal lervandas {2a10-YioL-30-5¢-
CT]. wherein it has heid a5 follows:

*rhe goministrotive euthority ond tribunals are obliged to give reosons, absence whereof
rould render the Order Hable to Judicial chastise. Thus, it wifl not be far from ahsojute
princigle of fow that the Courts showld record reasons for its conciusions to enable the
appeilate ar higher Courts to exercise thelr jurisdictlon eppropriately ond in occordance
with law. It [z the reasoning aolone, thot cnable 8 hlaher or an gppeflote courl 1o
gpprecigte the roptroversy in_fssye in ifs corrget perspectlve and to hold whether the

ressoning recorded by the Court whese Grder s impugned, is _sustainable in lnw ond
whether it hos odopted the correct legal ppproach.”

g. The Appellant elso refers to the declsian of the Gujarat High Court in the case
af The Commissloner of Central Excise and Custams Vs Chondubhau ERircya
[2008-TIGQL-105-HC-AHM-CX]. In this case, the Hanourable High Court held as
follows:

®13. It ran olso be sefd thot the reasons are like the bricks with which the edifice
of fustice fs built, If the bricks-are not In pioce ar gre missiag, the entire edifice
comes crashing down. The conclusions arrived ot by o Judicial ot quasi-judicial
authorlty should rest wpon the foundotion or regsons and cannot be sustained if
they ore in the air. An Order passed by o quosi-fudicial forom has to be supported
by canvincing ond cogent reasons, howsoever brief they may be,*

Therefore, in view of the aforesaid judiclal precedents, the Appellant submlis that
the impugned non-speaking Order is not in accerdance with the law and against
the principles of ndtural justice and hence, should be zat aside.

h. In tarms of Sectiop 15[1) of the CGST Act, the levy of 65T |15 on the “transaction
value™ of the supply, which is the price actually paid of payable qua the supply
provided the parties are unrelated and price is the sole consideration. The levy is
therefore on the actuzl consideration, and, does not extend Lo any notienal
consideration. Moreower, in terms of Section 15(3] af the £G5T Act, discounts
{both pre-sale and post-sale} are deductible from the value of the supply,
pravided certaln conditions are met. For post-sale dlscounts, the provisions
envisage the issuance of a credit note within the prescribad timé limit by which
output tax lability of G5T payable on the supply af goods can be reduced subject
to conditions specified therein. It is a settfed law that the existence of a
machingry prevision te measure or compute the levy is indlspensable in 2 fiscal
statute. The valuation mechanlsm under G57 is entrenched in Section 15 of the



CGST Act, As per Sub-section (1} of 1he 5ald S'e:tfnn 15 gf the CGST Act, the levy of
GST Is on the “transaction value™ of the supply, which hie price_arctaall id nf
avable qua tha supply provided the ‘parties a; arefated and price s the sale
consideratlan. The lovy is therefore on thie actua) consideration, and, dges no
aytend to any notlonal consideration].-Moreover, in terms of Setion 15{3} of the
CGST Act, discounts {both pre-sale and nos —SallT‘] are deductible from the value of
the supply, provided certain condltions are met, For post-sale dlscounts, the
provisions envisage the lssuance of 2 tradi note within the prescribed time [Imit
by which output tax liabillty of G5T payable: o the supply of goods can be
reduced, |

i. on 2 reading of thesg provisions, there g 2 stBtutory prescription of what
chouid be included in the value, and what |5 not @ be included in the value, On 2
reading of Section 15{1} and 15(3} of the CGET ActFrom the price actually paid or
payable, the amount of any discountis required to be excluded fram the value of
the sald supply If the conditians set qut in Section 15{3}{a} and 15{3} {b} of thé
CGST Act zre satisfied. Therefore, discount is 3 concept which by statute is
intrinsically co-related to the value of the|suppll|.r-.ﬁ_ln the présent case; therefore,
any discount glven by the manufacturer [to the distributer is intfingically co-
relited ta the value of the said supply, iz, Transaction 1. In the facts of the
present case, the conditions for exclosign of discount from the value under
Section 1513} of the CGST Act arg not satisfied. As a result, this discount cannot be
eicluded fram ‘the value., Tax is, therefofe, gald an the Full value aksent any
adjustment for discount. Factually ,thF'sjpui-Iltlnh' iz undispueted between the partles.

j. In the facts of the present casé, it is 4ndlsputed and indisputable that
_transaction value of Transactian 1 has| not| been reduced by the posi-sale
discounts evidenced by the credit notes| under consideration. The transaction
value of Transaction 1 therefore treats the ameounts covered by the credit notes as
being. part of the price actually paid dr,payahlb for Transaction 1. The Impugned
Order which helds that the amounts evi;ﬂencladf by the credlt notes should be
added In to the fransaction value af T':rians,faja;t'!u:n 2 1s wholly unsustainable for the
reason that 1t seeks to tax.an amaunt'whigh s already been taxed as part of the
transaction value of the Transactien 1, by plso treating such amount a3
constituting 2 part of the price ‘actu#lly paid «ar payable far Transaction 2. This
position is unsustainable in normal trade and comimerce and also Is unsustainable
In terms.of provislons of Section 15 of the CGST Ach.

k. The definltion of the term "consideration™ under Section 2{31) of the CGST Act
noeds to be read consistently and harmoniously with the dafinition and cancept of
*ypansaction vajus® viz. the price actually pald or payable Far the “said supply”
When the trinsaction value fur-ﬂ‘ransa'ctijﬁ'i'l bk fgrmulated and GST is levled, itds,
zn accepted posltion that this transaction valug 1s the price actually paid or
payable for the sald supply and that “the price® iz the sole conslderation for the
eupply”. Befevant to Transaction 1, this ."tra:hsa::tir:rn value” whith is the "sole
cansideration” for sale, also includes the a_rnﬂu!n.ts of discount as evidenced by the
eredit notes In questlon. Under the scheme ol Section 15 of the CGST Act, It s
impermissible in law to consider an Eiemenj which i an intrinsi¢ part of the
aprapsaction value™ and is the sole ¢ansiderdtign foi Transaction 1, to also be
considered as belng part of the 'cnnﬁ_i'dereiﬁjuﬁ" under Transactlon 2.

I'l
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t: It foflows fram the scheme of Sactlon 15 of the CGST Act that \f the term
veonelderation” as deflned under Section 2{31} aof the CGST Act is to be
harmonlously read with the term “transaction valug® and with the provisions of
Section 15{1) and 15[3}) of the CGST Act, then the term “consideration” can only
refer to “payments”, which have not already been subjected to GST in an
antecedent transaction (in respect of the same gaods) as keing part of the
transactien value and sole consideration of such antecedent transaction. In the
present case, the definition of the term “conslderation® under Sectlon Z{31}{a] as
applied to Transaction 2, cannot be applied so interpreted as to treat any amount
{being the post-supnly dlscounts evidenced by credit notes) which have already
been taxed as part of the transactlon value in Transaction 1.

m. The Impugned Order has been passed in a mzaner wholly contrary to the
principles laid down In the binding daclsions of the Hen'ble Supreme Caurt in
Deputy Commissioner af Sofes Tox fLow}, Boord of Revenue fraxes), Ernakulom
vs. M/s. Motor industries Co., Erngkulam, [{1983} 2 sce 108], and of the Hon'ble
Kerala High Court tn Kelpana Lemps ond Componeats Ltd, v. State of Kerola,
{2006) 143 5TC 666. These declsions speclflically recopnize that a discaunt given to
promote further trade, Irrespective of the nature for which it is glven, when it Is
In terms of sgreement or established practice between parties, is still in the
nature of a “trade discount’. The re-characterization. of 2 discount glven by a
supplier in refstlon to 2 transaction of ‘suppiy of poods’ [“"Transaction 17 In the
present facts*} as part price being pald for a subsequent transaction of sale of
gouds (**Transactian 2° In the present facts™}, is whotly contrary to the principles
1aid down [n such binding decisfons. Insofar as the Impugned Order, has bean
passad wholly ignoring the binding declsions of the Hon'ble Supreme Courf and
this Hon'kle High Court on what constitutes a ‘trade discount’,

n. The impugned Qrder is legally unsustalnakle s it results in double taxatioh,
which 15 impermissible in law as well settled by the Hon'ble Supreme Court in the
cases of Union of fndig vs. Tato fran aond Steel Lo. Lid. [137F {1} ELT J61 [5C));
Gavt. of indie vs. Polisetthy Semusundorem Pvt. Lid. [1553 {113) ELY 378 {5L).

o. It is submitted that not anly s the Impugned Order contrary to the basic lega!
and commercia! principle that the same amount cannot he a ‘discount’ in relation
to one transaction, and, at the same time be a "tonsideration’ in relation to a
subsequent sale transaction, but also fncorrectly seeks to bring the same amount
o tax twice over. In terms of the 'mpugned Order:

The addlttonal discount provided by Castrol to the Appellant ks not an eliglble
discount under section 15{3) of the CGST Act, 2017 and hance is not deducted
from the price of supply of goods by Castrel te the Appellant, Therefore, Castral
has already paid tax on 2 value which Includes the value of such trade discount,
- which fact is not disputed;

p. The Appellant submits that the impugned grder itself clarifles that Castred s
issuing Invoices at @ price to its Appellant and the Appeliznt supplying the goads
to the dealers based on the various rate scheme pre-flved by Castral.

The =zid para itself implies that the schemes/ discounts were first launched by
Castrol and communicated to the Appellant. Thus, the consideratian for the
procurament of goods by the Appellant [5 redoced In the hands of the Appellant.
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It iz not the fact that the Appellant at :Hs qw*’n first offers discounts to its

customer and effect sale of goeds to {ts customears at & readuced price but it ls
based on pre-existing scheme of Castrol,

1t shall be noted that, had the fact of the case guld have been as understond by
the-Authority for Advance Ruling igoods are|soid| at a lesser price by the Appellant
at its own maotion), then Appellant 15 nat unli:l'm' rammerclal campulsion to fass on
this credit note to its distrlbutar.

The very fact that Castral launches schemes and p}nvides discounts from time to
time to lto distrlbutors as per thé contract execwted between Castrol and
Distributar makas the Appellant legally eligible for the above benefits and has the
right to procure the goods at the respectlve prices from Castrol,

Thus, due to the above discounts/ ',f.::liiemes[:, re_l:im_te gte., the cost af procurement
of goods 1s reduced in the hands of the Ap elldn_t' and thus, the Appellant is able

tasupply goods at.a lesser/ discounted prick to [ts customers.
|

In the present case, it is not the fact that|the abaove dis_cnunts.uf schemesf rebate
are gua specific buyer/ ciass aof buyer o thé Appellant and there is no such
condition in the schemes/ discounts éte. bit these are uniform practice in seiling
praducts through distributors with full consent and concurrence of the
distributors.

it shall be noted that no ane will effedt the sale uﬂ.' goods in a systematic mannper
as pronounced by the Honourable Eui::rerﬁe Cpu}t tn the case of FIAT declsian.
Thus, it evidences that the nature of th gransatction is discount passed on Dy
Castrob-to its Distributer and not the conslg erafnri an account of sale of goods by
sistributor to 165 retaifor as held in thie 1m ‘ugned deeision,

Thus, the Appellant submits that in the present case, the entire advance ruling
passed by the tax authorfty is bad in law'as the same Is in contravéntian of the

principle of natural justice as specifled by the Su'pjlqzme Court,

g. tn thiz repard, the Appellant relies on the diciston of the Hon'ole Supreme

Court in the cace of Glap Mahkteai v, State of Mherashtra AIR 1971 SC 1898 in

whith It was held that ‘thé findings of révenug outhorltfes bosed on pure

sssumption and conjecture and Aot oR Eu.’:':gnc'j should be quoshed.”
I

sifnilarly, tha Hon'ble Tribunal in the cask of M Sguore Chemicols vs. CLE [2002
{146) ELT 323 fTel}j held that demands based on mare canjuncture without any
evidance and those involving unwarrantad asbumptions were not sustainable. In
this regard, the Appellant wisheés to.Tély-an the Fallowlng decisions:

o Kothar Syothetics vs, CCE - 2003 (131F-ELT 538 (Tri)

o Shram Shakti Polytex vs. CC 2002 (144] ELT 183 {Tri)

In the present case, the impugned order has been passed basls incorrect facts
- gconstruing dlscounts as an addificna) coWsidératian towards sale of goods fram
distributsr to Retailor, This clearly indicates that the impugned order has heean
passed based an surmises and cunjécﬂure'anly:érid violates the princlple of natura
justice.

Considering these decisions, the Appell iht submits that the Appeal fled hy the
Appellant should be accepted and Impugned dl'der should be quashed.



!-:":Ig‘:'ﬂ -i': i - " -.:.- -

'11

r.o1t s well cettled law that the determination gua taxablifty of any transaction
requires to be carried out on the basis of the true nature and character of the
rransactlon in question as held by the Hon'ble Supreme Court In Union of india vs.
playworld Electronics Pyt Ltd,, [1888 {41) ELT-268 {$C)]. in thls regard, reliance {5
also placed on the decision in Phillps India Ltd. vs. CCF, Pune, [18%7 (21} ELT 548
{5C)], whereln the Hon'ble Supreme Court has categarically held that in
determining the positlon qua taxability under an Indirect Tax levy such as Excise
Duty, the “sutharitfes would do well to kzep in mind legitimate businass
considarations™. In the specific context of discounts and promotions qua sales of
goods, the Hon'ble Supreme Court hes time and again held that such amounts are:
{i} an integral part of the transactlan of sale itself: and (ii) are to be treated as
deductions that are admlssible under the relevant statutes, fram the saie price of
the poods. Even |f a discount is not an eligible deduction from the sale
price/supply pfice under the relevant tax starute, it will still be in the nature of a
discaunt, and, cannat be récategorized as part price paid for 2 subsequent
traneaction. Therefore, insofar as the Impugned Qrder seeks to recharacterizie a
discount transaction as part pricefpart consideration paid for a subsequent supply
transaction, without any basls in fact or In law, it has béen passed Tn a manner
contrary to the binding law declared by the Hor'ble Supreme Court In the
decisions cited gbove. The view taken In the Impugned Order is, therefore, wholly
arbitrary and unfounded in law or commerce, and cannol he permitted ta sustain,

5. That on a cumulative reading of the statutory provisions of sectlon 15 and
section 34 of the CGST Act, a discount post supply is intrinsically linked to that
supply {‘the said supply’}, for the purposgs of taxation, ayaliment of |TC and
compliance. In this context the aspect of discount would statvetorily only be co-
celated to the ‘sald supply’, which in ‘this case is ‘¥ransaction 1. Any
interpretation which seeks to treat the discount in the gald supply In ‘Transactian
i’ as havIng an impact on the said supply In ‘Transaction 2°, would clearly distort
the statutary prescription that the discount of the nature under conslderation is
ta be accounted for and treated relevant to the determination of value and credit
in respact of “Transaction 1°.,

In para 2{D){iii} of the Circular No, 32/11f2019 - GST, F. No. 20/16/04/2018-G5T
dated 7th March, 2013, it has been clarified that “fingncial / commeréfol credit
notefs) con be issued by the supplier even if the conditlons mentioned In clause (5]
af sub-section (3] of section IS of the sofd Act are not satlsfied. In ather words,
credit note{s) can be issued as a commerclal tronsoctian between the two
contracting. parties,™

The clarification svpports the contention that the discount ks not recharacterfzed
ac an additional consideration and remsains a discount between the twa
contracting parties and cannot be imported to 3 transatticn other than betweaen
the two contracting parties,

"It iz a well settied position of law that the Dapartment cannot maintain # stance
contrary to Board Clrculars, as held by the Hon'ble Supreme Court in CCE w. Ratan
Melting and Wire Industries, 2005 {181) ELT 364 {§C). Therefoie, any action taken
cenirary to such Clrevlar is unsustatnable in law,

t. That scction 34 of the CGST Act which deals with the issuance of credit notes
and deblt notes, speclfleaily recognizes the principie that credit notes are issved
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I

ta reduce the value of the taxable supply|in guestionfreduce the Invoice price.
Even if the credlt note issued by Castrol is stricté sénsao, not a credit note in termis
of sectien 34 of the CGST Act, \h terms of th‘e p}Hnl;:Ip-Ies set out in such section, It
would still continue to be a credit note: ko réduce the invoice price eof goods
supgiled, and, can never be tieated as par price payment for a syhsequent sale
frensaction. Therefore, the impugnéd Order 'hot onby igncres the cammercial
realities of the transactions It _.n;amin_e__l',- buf alse fs contrary to the basic
principles underlying séetlon 34 of the cG_S] Art;

' il

The appetlant refers to Clroular bearing Na, 92f11/2019-G5T dated 7 March 2018
whargin varlous doubts related to-treatmgnt &af sales promation schemes under
GST have been clarifisd by the Prinélpal ﬂfﬁbmnﬁrs:ﬁiuner. GST. In this regard, the
Appellant refers to para O .of the Circular wIeréil_n I_'i has been provided as under:

|.Thesé are the discounts which are not knawn at t_?:e time of supply or are offered
“agfter the supply fs aifeady over. For eagthple, M5 A suppfles 10000 packets of
hiscuits to M7s B gt Ri. 10/- per pocket, A!freri._i.r@:lﬁis Mfs A re-valyes it ot Rs of-
per pocket, Subsequently, RI/5 A Jssués credit naté ta M/s B for Rs. 1/- per pocket,

fi.The provisions of sui-section (1] of sectian 3diafthe said Act provides as under:

- “Where one or more fox involces i!::m_rﬁe been lsswed for supply of any
goods or services or Both ond the toxable value or tax charged in that
tox invoice fs found to exceed the tgkable value or tax poyable in
respect of such supply, or where -:t..'ie: goods suppliéd aré returned by .
the reciplent, or where goods or services or hoth supplied ore found
to be deficient, the cegistered perion, wha has supplied such goods
or services or Both, moy issie td the reciplent one or more credit
nates for suppiies made [n el finenciel year contgining sireh :

porticulars gs maoy.be préscribed.

Representotions hove been received from, rh:é! trode dnd fndusiry that wheither:
credit notes{s) under sub-section {1} of sgéﬁnnf 34, of the suld Act-can be lssued in:
Yuch cases even if ithe conditiens lald ddwn fn clause {b) of sub-section (3} af
section 15-of the said Act are not satisfled: It is hereby clorified that finarcial /.
commercial credit notefs) con be issued |by .Ehe_.supprier even Af the conditions
mentianed o clouse (8] of sub-section {3) af irection 15 of the said Act ore not,
satisfied. in other words, credit notefs] eap -h'eif!ss_ugd as o commercidl transoction
between the two contracting partics. : :
On reading of the aforementloned circular _E_}"Id'lﬂﬂ considering the observation
made by the Authorlty that the.:ﬁndjt'inns':uniﬂ:r section 16{3} of the CGST Act are.
not satisfied, it is clar[fied that even if the conditiens laid down in clause (b) of:
sub-sectton {3} of section 15 of the [:G;]'T A€t are not fallsfied Lie. financial /-
commercial credit note{s) can be |fsuied| by the supplier even if the conditions
mentigned in clause (b} of sub-sectlan (3) of $ection 15 of the said Act are not
satisfled.

However, the Authority fails In considering thi same while passing the impugned:

order, The tmpugned order is liable td be uashed or set aside on this count
alana. S

u. The Appetlant submiits the definition ef considération is provided under Section
2{21) the CG5T Act. The relevant gxtract of 'r.ellfm constderation is reiterated below
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“f311) ‘Considerotion’ fn relation to the supply of goods or services or-both fncludes
- any poyment made or to be made, whether in monzy or otharwise, in respact of,
in respohse-to, or for the inducement of, the supply of goods or services, whether
by the recipient or by any other person but shall not Incfvde any subsidy given by
the-Cenrraol Gavernment or o Stete Gavernment;

- The monetary value of ony act or forbearance, whether or not veluntary,
In respect of, In respohse to, or for the inducement of, the supply of
goods ar services, whether by the reciplent or by any other persan But
shali not Include any sebsidy given By the Central Govergment or o Stole
Government:

. PROVIDED thot o deposii, given in respect of the sopply of goeds or
services or both shoil nor be considered as payment mode for such
supply unless the suppiier applies the depesit as .«censideration for the
said supzly:

The definition ctates that ‘consideration’ sheuld be in relation to the suppiy of
goods or services or both.ln the present case, the discount/ scheme! rebate
offered by Castrol to the Appellant fs not tewards any supply of poods by the
Appetlant ta its customers. The schemef discounts are first circulated and
communlcated to the Distributer by Castral and basls the above schemes etc., the
Appeliant effects supply of goods [ts customer at a lessar price,

v. The Appellant further submits that if the interpretation canvassed by the AAR s
accepted then It will override the prevision of Saction 15 {vaiuation) and Section
24 [Credlt Note) of the CGST Act, which specifically deals with and pravides and
acknowledge that credit notes are Issued by the ludustry/ trade, The of the CG5T
Act then only stipulates the conditions under which credlt note with 65T can be
issued by 3 Supplier. Thus, In the present case, it canngt be construed that cradit
noie issued to the Appellant by Castrol is in nature of additional consideration for
the supply of goods by the Apgellant ta Tts customer,

‘w. The Appellant further submlts that the legislature has specificatly stated the
cond|tions under which the discounts can be deducted from the value of taxable
supply. Clavsg {b] to Sub-section [3) to Section 15 af the CGST Act states thet post
supply the discount is aliowed in case —
- Such discount is-established 1n terms of an agreement entered Into at or
before the time of such supply and specifically linked to relevant
fnvolces; and .
- Input tax credit =25 ls attributable to the discount based an the
document Jssued by the supplier has been reversed by the reciplent of
the supply.

In the present tase, the Appellant states that the various schemes of Castrol, the
agreement between Castrol and the Dealers and the Appellant and Castrol duly
specifias the maxtmum price to be charged ta the Dealers. The purpase of the
agreement between Castrol and the Dealers and the Appellant and Castrol is that in
respect of supplies to be made by the Appeliant ta lis custamers/ dealer, the Appellant
shall not charge prices exceeding the prices recommended by Castrol.. The relevant
axtract of the safd agreemenis is as fallows.




i |
Produet affer: You will recefve 6 spEfr'nI:n'fs:Ir.'gunt ds mentioned below, which sholl
he pald in the form of €N {to be serviced by |dist thutor®) on guarterly basis, These
discounts are upplicoblé an our stendord priges..].

Additional Input: Costral will earmark-Rs 15000000.00(Fifieen fakhs] a5 target

incentive : l
[

The same shall be reimbursed in fellowing formak

Upan comgletion of 20000 Litres vofime,| fs: 300000 will be disbursed. Upon
completian of 80000 Litres volvme, RE 3ﬂﬂi|j_ﬂr.'.' will he dishursed. Upon comgletion
af 120000 Litres volomé, Rs 300000 wiil ke disbursed. LUpon completien of 160000
Litres volume, As 300000 will be disbursed. Yptn cempletion of 210080 Litres
volume, R& 300000 will be dishorsed

- Product torget incentive: Castrol will earmork'on additiono! target incertive on
following syothetic Products |

Sarvicing : Thraugh aur authorlsed .de's;;r.r_bufar within 7 to 15 days.

Relevont extracts from Agree P hetweeh Apbell gnd Coastrol

The Distributor underiakes that in re.spec:r :of suppfles to be made by it to the
Distributer's customers/dealers, it shialt rot, chdrge prlces exteeding the prices
recemmended by the Company,

Rebate:-In considerotion of the a‘h.l'jgntmn.'- undertaken by the Distributer pursuant
to the Agreement the Distributor wlil be eatltied to the Distributor’s rebote Ed.3%
nf the bosic price of the Prodorcts.. Férithe sgid pujippse bagsic.price means the price;
ot which the product is invelced to the Distributér by the Company finciuding'
excize levy) but dees not Includé eaf type of discounts, toxes ond soid
commlssionfrebutes. This rebate shall be dedudted from the previous sofes fnvoices
{rself. The VAT poyaghble on the Distibutor's rebore will be horae by the Company,
in addition to the rebote the Cistribotor will e etfgible to o gquerterly incentive
upta 0.5% besed on the achievement af performance parometers as sel by the
Company from time to time. } '

x. The Appellant further submlits, the case t:r'J pre 5T regime, wherein the New
Delht CESTAT in the case of Petronet L 5 Limited v. Printipal Commisstoner of
Servlce Tox, Delhi-i [Service Tax Appeal No. ﬁzﬂ'ﬂ-‘ of 2016] adjudicated that
demand of service tax on tha value of pré-determined gquantum of LNG identifled
by the parties towards “allowed loss anid consumption” 13 unjustifled sirce such
free of cost supplles of LNG by tha customers cannot form part of the
consideration received by the Appeliant. |The ketevant extract of judgment foltows
“48. in this vlew of the maotter, the _Eam'mls;?nr:—'iﬁ:r wos not justified in confirming
the demand of service (ox on the. value of pre-determined quanium af LNG
identified by the parties towords *sliowed Jods dnd consumption® since such “free
of cost” supplies of ms‘ by the customers m{nat_furm part of the *ronstderation”

recefved by the Appéliant. The vdlue of suchilNG connot, therefore, be inefuded in
the toxable voiue for payment of serviée fax.”
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In the present case, the dis¢aunt is pre-fixed by Castrol itself before the supply of
goods to the Appellant and the supply of goods effected at the transaction value
net aof discount. Thus, by nma streteh of the imaginatlon the rebate provided by
Castrol can be treated as consideratien in the -hards of the Appeliant.Considering
the sbave, the Appallant would like to state that the impugned order |5 liable to
he quashed or set aslde.

It Is well settled that taxahifity must be determined on a transaction strictly
falling within the larguage usad by Leglslature. Taxability cannot be determined
by reading |anguage and cancepts alien to the sfatute Into the statute,

+ A.V. Fernandet v, The State of Kerala [1957] & 5TC 561 (SC}]:
» Speh Enterprises vs. CCE, Delkl [2006 {202] E.L.T. 7 15.€.]]

There Is nathing under the CGST Act which statas that trade discounts offered by
the suppller andfer commercial credit nates lzsued by the supplier must be
treated.as an additional canslderation in the hands of the distrlbutor who suppliss
the satd products to the dealers/ consumers. Sectfoen 15 of the CGST Act which
provides for "Value of supply’ does not provide for such an interpretation.
Therefore, the authorities, who are creature of statutes, cannot read an alien
concept that discounts in the Transaction 1 will be treated as a3 part of the
assessable value In the Transaction 2 into the statute. This is unsustainable, and
hence, the impugned AAR Order is bad in l2w.

y. The Respondent has observed that the additional discount/relbursed amount
represents the conskderatian flowing from Castrel to the Appellant for the supply
rmade by the Appellent to the: customers, The Appellant submits that the
additional dlscount passed by Castral to the Appellant is a puorely financial
tfansaction father than belng 2 new 'supply’ by the Appallant. The supply of goods
has already been taken place from Castrol to the Appellant, snd the sbove
discounts are not iinked with the supply of poods by the distributer to its
Retallor/ customers, The above discounts reduce the consideration payable ta
Castral by its Distrlbutors for the supnply of poods fram Castrol tp its distributors.
8y offering #n additional discount to sell the proguct, there Is na additional
supply which takes piace fram the Appellant to Castrol.

in this regard, the Appellant submits that the Respondeni has net vnderstood the
transaction vnder context correctly, The amaunt that the Respondent Is treating
as consideration flowing fram Castrol to the Appellant Is in the real sense the
additlonal discount provided by Castrol. The said fact has been agreed by the
Respondent in the Impugned order itself.Equating "discounts’ with considaration
goes contrary to the esséntial-of the Indian Contract Act, 1872 Thus, the sald
discaunt cannot he either construed as *Consideration” ner can be included in the
vilue of supphly’ in Transaction 2 as per GST Jaws.The Appellant submits that
castrol provides the sald credit note as a palt aof pre-agreed schemes which in
turn is a key for sale growth and same cannot be subjected to tax.

Further, considaring the fact that the fuli ameunt of GST as applicable to the
arigina! transaction value remains paid to the gavernment, there is no revenue
loss to the excheguer. This vlew is ziso tn llne with the treatment prescribed
under the pre-GST regime as wall. The Appellant submits that the above vliew finds
support fram the many decisions [ssued in the context of varfoud Industry wharein
the question raisad was that as to wheiber the above discount/ rebate will be
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construed as an additanal income of the[Rls ibutor / Agent and whether the
same will b subject tb service tax or notf In|the above context, the Appellant
hereby refers to the decisfan of Toyote Lokoly Awle Pet. Ltd Versis €5.T., . Ex, Mumbail-l
& V 2017 (52) 5.T.R. 299 {Tel. - Mumbaf}in whick it was held that “the obove discounts
passed by the monufocturer to deoler will not be fidhle to Sérvice tox .We have
provided below the relevant extract af the same fot ease of refarence:

I I
Appellant contends thot ‘81 35,813/ and ‘351;21,4?,133}- for the two periods fos been wronigly
subjected to fox bEoouse the ggreemeit between the abpeflant and M, Toyola Kirlogkar Motor
Limited is one of supply. of vehicles by the lutter on ‘prindpal-to-principal” bosts on which thlé ond
risk; as per Agreement, are passed on-ta oppellant Whedithe vehlcles are excise cleored ond placed |
on commpn carrier. Depending on arder quantity, the monufocturer rafses Invpices after orcording
discounts which are deslgnoted os commissidnfingentive Iyjefely os o monagemeni terminofogy.
tearned Chortered Accountent for nppEiant jplaces mr_:'urigé In the decislons of the Trlbunaf in
Jaysharat Automdbiles Umited v. Commissiener of Service ‘Tax, Mumbgl [2015-TIDI-1570-LESTAT-
MUM = 2006 (41) S TR 311 {TA.), Soi Service Stotion iffited v Commissioner of Service Tax,
fumbal (2013-THOL-1436-CESTAT-MUN = 2014 (B5) SITR. 625 {Tn.}], Tradex Polymers Private
Umited v, Commissioner of Service Tox, Ahmedubmﬂf@! {3408 TR 416 (T rl.-ARmd. )} ond Geresson
Polysacks Private Lid. v. Commissioner.of Service Tax, Vadodora 2015 (39} 5. TR 482 (Iri.-Ahmd }].
I re Jovkharat Avtomobiles Limited, the Tribunal held that, an the oppeal by Revénue on the issue
of ineentives recefved by the appeltant from the cor dealér, we find that the refolionship between the’
appeliant snd the dedler is on o principel to pﬁn::f.ﬁidl besis. Only because some ircentives/discounts
are veceled by the oppeffant under varlous schpmes| af the manufacturer eannat leod to the
ranclusion that the incentive Is received for promdtion it morketing of goods. It is mot rgteriof
under what head the Incentves gre shown in the Leﬁéfrs’, what is relevant is the nature of the.
tronsgction which 15 of saole AN mdnufa:mrérlk_ provide discount schemes to declers. Such
transeriions cannot Jall under the service category.of Bisiness Awdliary Service when it s o normof
matket practice ko offer discounts/institutions 16 e deafers, The fssve is settied fn the case of Sof
Service Station fsuprnj. Therefore, we reject the oppeal of the depariment."ond I re Sof Service
Station Limited it was held that, In respect of the lacantive on gcoount of sefes/torget incentive,
incentive -on sale .of vahicler end fncenifve @1 snl‘j;pf sﬁrré parts far promating and morketing the

products of MUL the contenbon is that these Hrentives ore In the form of trede discount. The
assessee respondent s the outhorized déaler of cor manufoctured by MUL gird exfe gétting ceriain
Incentives in respect of sale target set out by the migntfactirer. These torgets are os per the cfreular
issued by MUL Hence these cannot bie treated o5 business qffﬂ'[aqr service.”

ienrned Authorized Representotive reiterates the findings of the adfudicating sutherity. However, in
view of the seitled position in the dedsions gﬂtﬁe Tribumo! supra, we hold that the disconats
recelved on profurament of vehicles from ithe Wanufocturer sre not fioblg to tix as Dosin
otorlliory services’ and set agide thé démand on thiet Licad. Thus, applying the same analogy
here, the dlscounts/ rebate offered th the Appellant by Castroel cannot be
construed as an additional consideration ‘towardt sale of gaods by Appellant.to its
retziler or customer. '

z. It is an undlsputcd fadt in all taxation schemes that the liability to pay tax is an
the taxasble turnover. Taxable turmoven is #rrived at after making permissible
deductions fram the taotal turnover whigh would inter alia include discounts by

whatever name it 15 termed as perther 'gula" trade practice duly supported by an
agreement with buyer and seller. Under :rthe pre-G5T regime, the post-sale
discounts would be treated a3 2 deductlén and would not be quailfied as the
consideration paid by the manufactorer to the {:I'i-'str‘ihutnr for sales made 19 the

- dealers |
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The Appellant refers to Mayo Appliances (P) Ltd, v. Addl. Cammisclaner of
commerclal Taxes [2018 {18} 6.5.T.L. & {5.C.)] wherein the Hon'tle Suprame Court
held that "the Habillty te pay tox s on the taxable turnover and toxable turnover
is the turnover net of deductions ond ali trode discounis are dfiowable as
nermissible deductions. Such a discount must, however, be in occerd with the
requior trede proctice or the rontract or agreement entered into between the
solier ond the buyer.”Further, the Andhra Pradesh High Court in State of Andhra
Pradesh v. T.V. Sundaram Iyengar & Sons Ltd, reporied In MANL/APFOLIAG/1984
[1287] 65 STC 41 has held as lnder In regard to discount;--*The ossesses’s
contention was thet for allowing the discount os @ deduction from out of the
turnover, it was pot necessary tho! the discount should be allowed os and when
each Bil 15 mode cut and thaot even whare the dlscount is allawed at the ead of
year when the -@qocounts ore mode ‘out fat the end of the year] octording to the
normel trade proctice.The Supreme Court has considersd on fdentical rule fn
Deputy Commissiener of Seles Tox flaw) v, Motor Industries Co.
MANU/SCAG305/1983 ¢+ [1983] 53 5TL 48 (5C). The Supreme Court was considerimg
rule 9{1} of the Kerale Generel Soles Fox Rufes, 1963, which corresponds to rule
E{o). The Supreme Court held that erdinorify any concession shown in the price of
goods for any commercial reasen would be 5 trade discaunt which con legitimately
he claimed os o deduction from the turnover under clause (o) of rufe 8 of the
Yerale Genero! Soies Tox Rufes, 1963. It was observed thoi the foct thot the
discount was not ollowed af the time of sale, but on ¢ fater date, of the end of the
month, did ngt make it an e lecs o frd lscaunt. In our gpinion, the grinciple
Is the some_where the discopnt it paid at the end of the year as well. Following
e said decisfon gf the Supre ourt, we must hoid that the Yribungl wos righ
in ding thot t gunt palid to ctockists a5 dltcount ot the of the

edr, o king out of the accounts_fg the acrmal tfodé procilce, WoF o

permissibie deduction from the turnover of the gssessee.“Same principle has been
laid down by the High Court of Karnataka in Beligdum Structursl Engineering Pvt,
itd. v. Additional Commissioner of Commercial Taxes reported in
MANLU/KASOES4/1998 : [1398) 111 5TC 222,

Given the above, 1t I5 clear that the practice of post-saie dlscounts is carfied qut
since Pre- GST regime and nowhere the said discount forms 2 part of the
cansideration paid by Castrol to the Appeflant for sales made to the dealer.

5.7. On the facts and tn the circumstances, the Appellant prays that:
s Impugned Order may please be set-aside,

» \With respact to Question No.? ralsed in the Appllcation, that the dlscount
provided by the Principal Company (Castrol) to thelr deaters through the
applicant (Appeilant} as shewn [n Annexure D to the Application does not
attract any tax under the G5T |aws In the transaction of supply between the
applicant (Appellant] and its dealers.

»  With respect to Question No.d ralsed in the Application, that the Applicant
{Appellant) is not liable to pay 65T on the amount recelved as discount through
commercial credit notes from the Principal Company (Castrol} as the sald
discount/ schemes received by the Appellant from Castrol are not towards
the eonsideration towards the supply of goods by the Appellant to Its
customer.
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5.8.  The appellant submits that the impugned advwince mliqg dated 16" Sept. 2015 passed by the
Ld. AAR was communicated to the Appellant #th 4th n‘.'.'n:t] 2009, -Accordingly, vonsidaring the time

limit of 30 days for Fling the appeat, appeal was to tl ﬁ|EI:| by 39 Nov., 2019. The appest has heen
filed an 2/12,/2019. The Appsltant hes requected to. mndurre tha Delay infiling of the appeal.

6. @ERSONAL HEARING I

& persanal hearing ‘was held on 31.12,2020 at'the iﬁcﬂ trl.' the Chiaf Commissioner, Customs and
Central Excice, Ty Zone, Xochl which was attended by Sri Arvind Adithya Srinivasan, Autharised
representative of the appellant, S Srinfvasan expl'ained the natore of transacton between the
parties invalved and reiterated the grounds of a ppezﬂ He suhr}ﬂtted further that the Advance Ruling
order {s not speakrng In nature 3= far as it refates o Ez::tlun 15 of the Act; that AAR has relied upon
the Circutar dated 28.06.2015, which stands whhdra n 'u'lde Circular datad 03, 10.2019;land that twa
separate transactions cannot be clubbed tugeﬂmrfar trans.m:tmn value.
I

DISEY FINDINGS

7. We have meticuloushy examined the facts of the fase, thel relevant Advance. Ruling passed by the
Advance Ruling duthority of Karala state, the appaal memorandum and the greunds for appeal filed
‘by the appellant before this authority and those s blnltlled during the course of personal hearing,
and other evidances an record. The 1550e for de_term natich bifore this authority Is listed as follows:-

1. Whether the discount provided by M/s fastrol to-theéir dealers through the appellant
attracts any tax under G5T 7 | J’ ‘

Z. Whether the amount shown n the comm Tl 'utf:redit hote |ssued o the appellant by M/s
Castrol attracts praportionate reversal of Input tax credit?

3. Is there any tax [labllty underG5T laws;on the |appellarit for the amount received as
reimbursemant of diseount or rebate p jded [by M/s Castrol as par wrilten agreement
batween the Principal and thieir distributors

8. fefore we examire the issues on merd, It Is noticed that the, gppellant has filed the instant-
appeal with deldy of about one month frofn 'l:he due date a5 thé Advince Ruling order was:
communicated to the Appellant on &M Oct 1019 ahd thie last date foi fllng of appeal was 3 Nov
2019, whereas the came has been filed on 2¥iDag lﬂlﬁ In terms of proviso to Section 100(2] of

CEST/SGST Act, 2017, tha Appellate suthority may mndnne the delay upte 30 days if the appellant
was prevented by 3 sufficient cause from presenting thie appreal withln prescribed period of 30 days.
Since the appeal has been filed within 30 davys from the ltast'date of Fling of appeal.as prescribed iiv
section 100 (2], we condone the same in terfis of iproviso ta Section 1002} of the Aot and praceed
to decide the Hsues on merit.

9. Before we discuss the issues invokeed 1n the mgi:’,_ wi would refer te the légal provisions relating
to valuation of taxatle supply, which arerelevant 1o the case, as under:

B S
8.1, The value of taxable supply |5 govened by the provisions of Section 15 of the CGST/5GST A
This seetion specifias that |

“{1) The volue of 6 suppfy of goods or services or-both shall be the transactian value, which & the
price octuolly paid ar pa‘yab.l’e for the said supply ofguods ar.services or both wherd the supplier ond
the redplent of thie supply gre nat relared and the price fs the sole eonsideration for the stpphy,
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{2) The value of supply sholl inchede—

(o} any taxes, dutigs, cesses, fees and chorges leviéd under any low for the time belng In force
cther than this Act, the Stote Goods ond Seridces Tox Act, the Unfon Territary Goods and
Services Tax Act.and the Goods ond Services Tox (Compensation to Stotes) Ad, (f charged
separatefy by the supplier;

{b) any amount that the supplier is liable to poy In retation to surh supply but which has been
ineurred by the recipient of the supply and ot included in the price actually patd or payoble for
the goods or services or bath, -

(c] incleientol expenses, Including commissien ond pocking, charged by the supplier to the
recipient of o supply and ony amount charged for anything done by the supplier in respect of
the supnly.of goods or serviées or both ot the time of, or before-delivery of guods or supply of
servlcas;

{d] interest or lote fee or penolty for defoyed popment af ony consideration for ony supply; and

fe] subsidies. directly finked to the price exchuding subsidies provided by the Centrof
Government ond Stote Governmenis.

Explanation.—Far the purposes af this sub-secton, the amaunt of suhsidy sholf be Included i
the vplue of supply of the suppfier who receives the sUbsidy.

(3} The valug-af the supply shall notinclude any discount which is glven—

fa) before or gt the time of the supply if such discount has been duty recorded fn the invoice
issued in respact of such suppfy; end

{&] after the supply has been effected, f—

{i} such discotint Is estabifshed i terms of an agrecment entered Into ot ar before e time
af such supply ond specificolty finked to refevant invoices; and

{7} input tax credit as fs attributable to the discount on the basis of dacument fssued by
the supplier hos Been reversed by the recipient of the supply,

(4) Where the value of the supply of goods or services or both connol be determined under sub-
sectinn (1), the same shall be determined in such manner us moy be preseribed.

(5] Notwithstonding onythitg  centoined  in sub-sectfon (1) or sub-section  (4),  1he
value of such skpplfes as may be aolified by the Government on the recomrmendotfons of the Counci!
sholl bp determined in stch monner os may be prescribed.

Expfonotion.—
Forthe purposes of this Act—

{o] personsshall be deemet! to be “reloted persons™ if—

{1} such persons ore officers or directors of one another's businesses;

fif} such persons are fegally recognised portners In business;

(i} such perions Gre employer and emiplayee;

{iv].ony person direcily or fngirectly awns, cantrols or holds twenty-five per.cent..or more of the

]




providas that the gnr.'-ds shall ba supplied toithe 1

. |

putstonding voting stock or shares of both-of ther; |
ivl oriz af them directiy or Indirectly contials the other;

{vif Bath of them are directly or indirectly controlled by & third PErsoN;
{vil] togather they directly or Indlrectly control a third parsdiT; of

fwiii] they are members of the same _famﬂy,

{b) the terrm “person® alse intludes legal persars;

fe] persons who ore dssocigted In the business af e another in that one s the
sole ooent or sole  distributor ar sole cofcessionaire, howsoever described, of the
other, shall be deemed to be relored.... |

9.2, Section 15 of tha DGST Act states that the value afsupply of goods or services or both shiall
be the ransaction value, which Is the price actually[pald-pr payable for the sald supply of goods or
services or both where the suppller-and the recipler ‘of supply ara not rélated and price is the scle
consideration for the supply. Section 15¢3) of the Ct 'EI' A-:t states that the value of supply shall not
include any discaunt which is given in ways as under .

{a) &my discount which is given before gr-at the ﬂme r.:rf Lpphr If such discount has been duly
recorded in the invoice ksued in respect of sulrl'l sup 1hy.

{b) After the supply has been effectad

i} such discount is established tn terms: of an Fgréejment entered into at or before the time of
such supply and specifically linked ta felevantinvaiées and

Afi) inputtax credit as is attrlbutabie to the discount on the basis of documents isstred by the
supplier has heen reversed by the re:iplént c-t' thesu ppln,,r

Thus we find that dlscount on the value of sipply ‘{an tir allowed only-in the above two ways [.e. if
the diseount granted is f-agreement with the pravislons +f Section 15{3) of the CE5T Act, 2017.

10. From the factual pasition regarding nature of transactidn ete: as stated by the appellant in the
appeal memorandum, 1t ks revealed that ithe. appellant entérs into an agreement (Distribution:
agreement) dated 25.09.2013 with the authorised Healers/fstackists for distribution/supply of goads
on a principal- t&prindpal basis. The agﬂ.l:ua-l"l!'hentJ gntered with the authorizsed dealersfstocklsts

allter alt the prices fixed by Castrol, As detailed by
the appellant, in this case, the suppller of goads prlrJ:lpa'I campany is issuing Commerdal Credit
Motes for ralmbursement of the reduced price prmr’ldelﬂ by the zppellant to the customer-as per
instructions of the supplier, As emerge From the agreertient and the submissions made ty the

" appeliant that twe types of discounts afe being dffered by Castralfappellant. First scheme of the

dlsconnt is the one that |5 known at or priof to the point of time of supply, where the quantum of
dizeount Iz indlcatedfreﬂe::ted In the |mvpicés and the: GAT iz paid an the discountad amount of
transattion value. Another scheme of discount anerEd is un post sale basis, wherein the amount of
discount may be known at the point-of supply but may bt be quantifled; or some discounts may not
aven be known at the time of supply of goods, T:hu th these .post sale discounts, discounts are
extended through credit notes. These post sale dlsl:m.lm: therefare are subjected to GST at the time
of stpply.

11. As detalled in Section 15(3) of the CGS‘I’ H':‘.GST .bu:t pre-LuppEy discounts, recarded in the invoité
have bean allowed to be excluded while: determlnﬁag the tavable value, which is not in dispute in this
case. The disputed area is post sale dlscaunts, for which|it s specified in:Section 15{3) of the Act that
post supply discounts, provided after the $0pphy €an LE eicluded while determining the taxable

value, only on the satisfaction of the followirp twul cl:lnl.'ﬂtluns
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(a) discountis establlshed in terms of & pre supply agreement hetwesn the supplier & the recipient
and such discaunt 15 inked to relevant Involces, and

tbYinput Eax credit attributable to tha discounts 1s reversed by the reclplent.

The discount that is given after the goods have been sold has to be established In terms of the
agreement entered into st or hefore such supply Le. the disecunt that is to be given afterwards has
to he mentioned In the terms of the agreement or the aiterla for arriving at the guaptum or
percentage of discount has to ha given in the terms of the agreement which is-entered imto at ar
hefore such supply. The wordings of Section 15 {2} (b} £} very clearly states that if the . quantum of
discount |5 given after the supply of goods has taken place, It has to be given as per the terms of
such agreement i.e. it cannot be opoen ended; not based on any criteda. Thus this quantum of
dizrount capnot be arrtved at without -any basis, only at the diseration of the supplier. The supplier
has to dearly mention the quantum of discount or pereentage af discaunt which [s to be warked out
an the basis of cartaln parameters ar certaln criteria which may ke agraaid to between the supplier
and the recipient and which are pradetermined and mentioned ir agreement in respect af supply of
the poods. Thus the bare word 'discount’ mentioned In such an agreement without there-beiog any
parameters of eriterla mentioned with it would not fulfill the requirement-of Sectian 15 (3} (b]{i} of
tha CGST Act; 2t the word 'discourit” If left open ended or without any qualllcations or criteria
attached can mean there can be any percentage of dlscount ranging fram bare minimum to even
1004 a5 per discretfon-of the suppller and certalnty such abnormal discounts without any criteria or
basls can In noway be considered as falr and no taxstion statute can be construed to be having open
anded discount.

- 13, Thus, we find that the amount paid to the Dealer towards "rate difference™ and "spedial
discotnt” as mentioned above, post the activity of supply are not.camplying with the requiremeants
of section 15131(b)li] of the CGST/SGST Act and therefore canhat be considered and allowed as
discount far the purpose of arriving at the ‘transaction value' in terms of Sectlon 15 of the
CEST/SO5T Act.

In this regard the subrissiens made by the appeliant are liable ta b rejected including that AAR had
refied upon the Circular dated 28.06.2019, which was withdrawn kater vide Clrcular dated
05.10.2018 and therefore the order is not 2 speaking order. We find that tha wordings of the statute
are urambiguously clear in Sectlon 15{3} of the Act, which 1ays down conditions for discounts to be
allowed fromethe transaction value In case af post sale discounts, [rrespective of the Clrzular which
clariflad the stztute existing an the date of decision does not change the legal poshion of the
provisions of section 15 Ihld. The facts which are undisputed here are that the said post sale
discounts are not known of atleast not quantified at or before the time of sipply or not
predetermined in the agreement concerned. Hence, the conditions prescribed in section 15i3}b}
stand not satisfied far the said discounts get excluded from the transaction valse. Further, the

- varipus case laws referred to by the appeflant In their submissions are In different context and are
therefare neither ssievant nor helpful to the appellant in the nstant proceedings before this
authority.

13. We further obsarve thal Circular No. 82/11/2019-65T dated 7th March, 2019 was issued
sroviding clarification on varlous doubts related to freatment of sales promotion schemes under
G5T. As per para 2 D {iv} of this circular, it iz clarfled a5 under:

“It is further clorffied that such secondary discounts shol nat be excluded while determining the value
of supply os such discounts are not kndwn at the time of supply and the conditions fald daw in
clause (5] of sub-section {3) of section 15 .of the said Act-are not satisfied.” The said Circular alsy
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sUppOrts the view taken by us, which cearly sggmﬂeLtha'j for post:supply discounts, the conditions
spedified bn Section 15{3){k) of the CGST/SGST At ard'to B sallsfied.

strict sense not s credit note Interins of sectiori 34 6f the Act. therefore réliance plated on sectian
24 and seeking benefit of it for exdusion of dlscount amaurt from transaction vatue under section
15(2] is misplaced. Mareaver, since the commetclal credft_ netes issued by the supplier f principal
company do not satisfy the cnditions prescr|lidd n 'l.lh-bt'ic'ti on {3} of:Saction 15 of the' CG5T f 5G5T
Act; that the proviso to sectlon 34{2} clearly prascribes thiat po reduction In cutpart liability of the
supplier shall be permitted, if the incldence of tax has heen passed .on to-any other person;that in
the instant case, the incidence of the tax has already baer passed on to the appellant by Castrol and
tharefare the eredit-notes would not be eligible fur reduction in the tax Nability: that therefore the
supplier Is not ellglkile to reduce the orfginal taa:]labilit'r Huvfeuer, as thesupplier of the goods 5 not
redudng the original tax, [lability, the appellant. Wil I:ae e!lgmle 1o avail the input tax credit as per the
invaice of the supplier.

14, We further observe that the appellant have:admitted matl;he_ gredit notasissued by Castral is fn

15, The additlenaldiscount / scheme distouptfs giy I:rlﬂ'ﬂ:_- appellant tothe customers [/ dealers
as directed by the suppller of goods f princlpal . rnpany' qnd I5 Intendad te augment the sales
volume by the offer of spedal discounted price. The appeljant submits that “The Appellant is
entitled to discounts announced by Coslreal o _qpperfan!r ‘s-Geafers i udditien ko dlscopnt
rebate of 4.3%. The Appeflont is obliged ta give the discounts.as epngunced by Costraf to
appeliont’s dealers gnd fn turn 15 entitled th receive these additional discount from
Castrol”. :

This shows that the appeflant has no control on the'guantum of scheme discaunt.to be offered. The
discouents so offerad as per instrucions of the suppl er of pouts [ princlpal company.are completely
reimbrrsed by the suppiler of gaads / prifcipat mmbarr.r Thus the additional discount-given by I'I.I'I,I’E
Castrol to the appellant is-a consldaration to offer the reduced pricain arder to augment the sales.
This additional discount squarely falls under the definitlon of the term "consideration” as specified
under Section2{31) of the CEST/SGST Act, '

1;5. We find that Sec-2{31) spedfies as under: |

“131) “eonsiderotion” iR relation to the supely of goods oF senjces or both Im:rudes—

{a}-ony payment made or-to be mode, whether in mtmer oF Lthtnwm, I respect ca_f in response to,
ar for the indurement of, the suppiy of goeds or serlufm or I:Iﬂth whether by the recdpient or by any
other person bol shall not include ony suﬁsfdy ghiern by the Cenlral Government or o State
Government;

fla) the monetarny volue of any act or forbeoronca, i respect ﬂf In response to, or for the ingucement
of, the supply of goods or senices or bioth, whather byithe rerrplent or.by any other person but shoft
notindude oy subsidy given by the Centril Gavernmentor @ State Government:

17. Thereby additfonal discount in the form of. seimbursement of discount or rebate,.racelved from
M /s Castrol over 2nd above the invaoice valueils liable td be-added to the consideration payahble by
the customer to the appellant for the purpose af e'rriv’lng gt the value of supply of the appellant to
the customeras per prnu]siuns of Sectlon 5 of: the QEST 7 SE5T Act. Further, the custamer, F
registered, would only be efigitile to daim ITC:of thg tax I:harged by the appellant only to the extent
of the tax paid by the said customer to the appellant inview of secend proviso to:section 16(2} of
the CGST/AEST Act. ' L . |
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18. On the basis of the above stated law and facts, the fatlowing orders are passed:

ORADER No. AARSI0fID TAT ED:01-03-2021

1. Whether the discount provided by the Mfs Castral ta their deaters through the appellant attracts
amy tax under G537 7

Yes, the additlonal discount relmbursed by M/s Castrol, is liable to be added ta the consideration
payable by the custormers or dealers 1o the appellant. The appellant i3 llable to pay GST at the
applicable rate.

2. Whethar the ameunt shown in the comimerela credit note issued to the anpellant by M/fs Castrol
attracts proportianate reversal of Inpur tax credi?.

M/fs Castrol is issulng commereclal czedit notes, hence are not eligible to reduce thelr arizinal tax
llab@tty. Thareby tha appeliant will not be liabla to reverse the §TC attributable te the commercial
credt notes Issued to them by M /fs Castral.

4, 15 thare any tax fishility under GST lews on the zppellant for the amount received as
reimbursement of discount or rebate provided by M/s Castrol as per writben agreement between
the principal and distributors ¥

The appellant is lahkle to pay G5T at the applicable rate on the amount recelved as reimbursement
of dizcaunt er rebate from Mys Castral.

19. Accordingly, the Advance Rullng No. KER/60/2019 dated 16.03.2019 of the Authority of Advance
Ruling, Kerala stands upheld.

ﬁ: -

-
_Shyam Raj Prasad, IR
Chief Commlssioner,
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