TAMILNADU STATE APPELLATE AUTHORITY FOR ADVANCE RULING

MMMM@M&#@M 2017]
AR.Appeal No.11/202] A4AR Date: 07.03.20292

BEFORE THE HENCH OF
1. Shri. M.V.8.CHOUDARY, MEMBER (CENTRE)
2. Shri. K.PHANINDRA REDDY, MEMBER (STATE)

ORDER-in-Appeal No, AAAR/06/2022 (AR
(Passed by Tamil Nadu State Appellate Authority for Advance Fuling under Secticn
- 10L{1} of the Tamil Nadu Goods and Services Tax Act, 201 7l

Pregmble

L. In terms of Section 102 of the Central Goeds & Services Tax Act 2017 fTamil
Nadu Goods & Services Tax Act 2017 *the Act", in Short), this Order may he
amended by the Appellate authority so as to rectify any error apparent on the face of
the record, if such error is noticed by the Appellate sutharity on its own accord, or is
| brought to its notice by the conecerned officer, the jurisdictional officer or the
appellant within a period of six months from the date of the Order, Provided that ne
rectification which has the effect of enhancing the tax liability or reducing the
amcunt «f admissible input tax credit shall be made, unless the appellant has Been
given an opportunity of being heard,

2. Under Section 103(1) of the Act, this Advance ruling pronounced by the Appellare
| Authority under Chapter XVII of the Act shall be binding only

| (8} On the appellant who had sought it in respect of any matter referred to m sub
section. {2} of Section 97 for advance Tuling;

(B8] ©n the concerned officer or the junsdictional officer in respect of the appellanlt,

3. Under Scction 103 {2) of the Act. this advance ruling shall be binding unless the
I

law, facts or circumstances sipporting the said advance ruling have chanped.

4. Under Section 1041) of the Act, where the Appellate Authority finds that
advance rllliﬂg pronounced by it under sub-section (1) of Section 101 ha= boen
obtained by the appellant by fraud or suppression of material facts or
. misrepresentation of facts, it may; by order, declare such ruling to be veid ab-initio

and thereupon all the provisions of this Act ar the rules made therennder shall

apply to the appellant as if such advance ruling has never been made,
s |
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|Em: —rd address of the appellant | M/s. SHY Energy Private Limited,
LPG Storage Terminal, [Near Red Galte],

L | Mew Harbour, Tuticorin - 628 004,
| GSTIN or User ID [ EIAACCS8ATADIZS

Advance Ruling Order against | Qrder Mo 10/ AAR]2D2L dated; 31.03. 2021
which appeal is filed

Date of filing appeal 18.08.2021

| Represented . | S K Sivaraan, Ms.Khushboo Gupta.
Turiedictional Authority-Centre Chennal Guter Commissionerate T

harisdictional Authority -State The Assistant Cornmissioner  [ST)

Sriperumbudur Assessmenl Cirche

|Whe1ﬁ:r payment of fees for filing | Yes. Payment of Ra. 20000/ - made vide
appeal is discharged, IF yes, the | challan No HDFC 21083300188450 dated
amount and challan detaila 16.08.2021,

B S — L —— —

At the putset, we would like to make it clear that the provisions of both
the Central Goods and Service Tax Act, 2017 and the Tamil Nadu Goods and
Service Tax Act, 2017 are the same excepl for certain provisions. Therefore,
unless s mention is specifically made to such dissimilar provisions, a
reference to the Central Goods and Service Tax Act, 2017 would also mean a
reference to the same provisions under the Tamil Nadu Goods and SBervice Tax
Act, 2017.

The subject appeal 15 filed under Section 100 (1) of the Tamilnadu Goods &
Services Tax Act, 2017/Central Goads & Services Tax Act 2017 by M/is SHVY
Energy Private Limited (herein aller referred as the Appellant), having their
registered office at LPG Storage Terminal, (Near Red Gatel, Wew Harbour, Tuticorin —
628 004, They are registered in India and the primary business comprises of supply
of Liguified Pelroleum Gas (LPG) in Bulk and in cylinders to domestic/ other
Buziness’ sepmeits under the brand name of *SUPER GAS®. SHV alse supplies bulk
LPG for lndustrial and Auto LPG. SHV is the subsidiary of SHY Energy N.V., a
[rasch Multinational Company in Netherlands. They are registered under G3T with
GATIN. 33AACCSEETED 129, The appeal is filed against the Order No. 10/AAR /2021
dated 31.02.2021 passed by the Tamil Nadu State Authority for Advance ruling on
the application for advance ruling filed by the appeliant,
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2.1 The appellant has stated that they import LPG from outside India and
stores, processes the same at various terminals located in India. The terminals are
in Tuticorin (Tamil Nadu), Porbandar {CGujarat] and Mumbai (Maharashtra). They
operate in 16 states in India through 3 terminals, 4 Reglonal offices, 24 filling plants
and 6 depots in India. Their Tuticorin terminal is comtemplating expansion Lo
increase the LPG capacity from 3,50,000 Metric Tons Per Annum (MTPA] to
12,00,000 MTFA. The expansion will mvaolve suitable sugmentation of exstng
facilities including Utilities and Offsite syatems, The following expenditure 18
proposed 1o be incurred by them in the process of expansion amaongst others:

1. Construction of transfer Pipeline

2. Construction of refrigerafad atmospheric storage tank

3. Construction of water tank which is a part of firefighting system

4. Construction of foundation; struoctural suppart through piling
Transfer Pipeline: This is basically leid to connect the unloading peint (jetty) to the
storage tanks within factory premize. These are penerally long distance pipelines
covering varions road, rail and river crossing sometimes alao across the sea. The
existing unloading arms and transfer Pipelines shall continue to be available for
unloading LPG from ships. As part of proposed expansion, new Propanes and Butans
unloading arms (one each) shall be installed at the Jetty, The new loading arms
shall be designed to handle 500 MT/hr each of refrigerated Propane and Butane.
The approximate linear length of cach new pipeline shall be 4.1 lan and shall be
installed adjacent to the existing piping corridor, The unloading line 16" size
adequacy and hydraulics is based on ship pump head of 120 mlc (meter of Bguad
column), Two 16° pipelines and two 6° precooling lincs with necessary insulation ans
congidered.In order to reduce the ambient heat ingress and fire protection of the
unloading pipeling, 80mm thick Polyurethane foam [PUF) inner insulation and 30
mm thick Cellular glags outer insulation are recommended. For pre-cooling, the
unleading lines, one insulated 6" pipeline is considered. Liquid propane and Butang
are admitted into the respective unloading line to affect a slow cooling down of the
unioading pipeline (approx, 3-5°C per hour]. During the pre-cooling process, gas
c!umpr:.ssr_lu's will have to run continuously. Propane and Bulane shall be received
in refrigerated ship tankers with their own refrigerated system in parcel sizes of
22 500 MT at Port jetty of Tuticorin. The refrigerated liquid carge shall be pumped
by ship’s pumps at a rate of 500 MT/h of Propane and Butane in each loading arm.
This will be done through twe marine unloading arms of 127 diameter and
transferred to the storape tank via 16" diameter pipelines each having a total length
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of about 4.0 to 4.7 kms. The above mentioned is the process of transportation of
Propane/ Butane rom Jetty to the storage tank by using transfer pipeline, as
trafisportation through tankers is cumbersome process,
Storage Tank ; Post expansion of the terminal, the Appellant envisages unloading of
Propane and Butane [rom the ship using pipelines and storing in two refrigerated
storage tanks of 15,000 MT capacity each. The tank normal operation pressure shall
Le 700 mm W at a teroperature of dpproximately (=) 450 C in case of propane and
(-] 50 € in case of Butane. Propane and Butane pumps are submersible centrifugal
type pumps kept inside tank. These pumps are provided for following functions:

« Transfer of propane/ butane for beating and blending for production of LPG

forr tanker loading and;

+ Pre cooling of unloading lines prior to ship unloading
Each pump is provided with aogtomatic flow control velve meant for minimum flow
return and these pumps are designed lor the necessary flow to facilitate production
of LPG of different ratios ol Propane/ Butane: They are heated in separate heating
trains to 150 C in two steps using dedicated air heaters followed by trim heaters.
They are mixed in Static Blender (2000-FM-01) at 4 cerlain predetermined ratio in
order to make LPG as per [5-4576, The mtio depends upon the compositon of
Propane and Butans stored in storage tank. Online blending control aystem is
provided to make LPG as per I8 zpecifications. The vapor préssure of the mixture is
monitored by online measurement at the downstream of static blender with the help
of onbine vapor pressure snalyzer. The blended LPG is filled into road tanker via
unloading arma for their customers. It is important to note that these tanks are
constructed for specific usage of storage of Propane and Butanc. These storage
rankers cannot be used for any commeon storage.
Eire Water reservoir {tank) as part of Fire fighting system: The current expansion
project is proposed to have frefighting system in compliance with Oil [mdustry
Salety Directorate (OISD) standards 236. To meet the reguirements, it is proposed to
have provisions for fire tank, fire detection, fire alarm and fre extinguishing facilities

to cover entire terminal and jetty. Water iz stored Lo mest the reguirement of
firefighting for 4 hours duration, with pumps of adequate capacity. Henee two tanls
of capacity fo0oKL each is proposed. Further, water stored in the tanks will be used
for direct fire extinguishing, cooling down surrounding structures & equipment as
water curtain to complete cut-off of fire zones. Thus, water reservoir (tank] is
integral part of firelighting system which is connected with Hydrant lines sprinklers
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atd water curtain.  As part of existing safety system at Terminal, the gyslem has &
firewater system with the following facilides:

2 Mos of Firewater Pumps

2Nos of Jockey Pumps

2 interconnected Firewater reservoirs with the total capacity of 2817ma.
Firewater ring main with single and double headed hydrants, monitors and deluge
spray systems for Compressor, LPG Pumps, Heaters & Condensers, Tank Truck
Cantry and Transformers are available, Due to proposed Terminal expansion and to
meet the fire water demand new water tanks are to be constructed, The minirmurmn
fire protection measures envisaged and to be constructed for the terminal EXpansion
are firewater pump house with firewater main pumps and jockey pumps, firewsater
Blorage Lanks and firewater main ring.  Firewarer systern shall be integrated with the
existing facility, Firewater demsnd shall be calculated for a gingle largest fire
scenario, comsidering composite plant of old and new terminals. The exigting
firewader and jockey pumps shall be replaced to suit the new fire water demand,
Foundation and structural support through Piling:  Piling means a heavy stakes or
posts installed to support the foundation of a structure. A pile foundation is
defined as a series of columns constructed into the pround to transmit loads to a
hiard =il beneath. A pile is a long cylinder made up of a strong material, such as
concrete, Piles act as a steady support for structures built on top of them. Piles
transler the loads from structures to hard strata, rocks, or esil with high load
bearing capacity. As the Appellant's Project site is lacated close wo the ged, the soil is
filled up with clay with a very high ground water table (=1 m), this would mean that
the load bearing capacity (weight per sqm the soil can withstand] is very low. Bince
the tanks arc guite heavy, the Appellant needs to increase this load beating
capacity. Once the location of the piles has been identified, a hydraulic rig shall dig
a hole up to the required depth, once the depth has been achisved a reinforcement
cagciprefabricated] shall be placed inside the borehole and then filled up with
concrete of required grade. These piles are finished at ground level. While Many
methods are available for laying foundation, piling is one of the proven and
alfordable method to do so. Also, the storage tanks need a stable base, which can
take the weight of entire tanic with the product in it. Since their storage tanks need
an elevated base, the piles are further sxtended to another 1.5m above the ground
level upon which a pile cap/ concrete foundation is made joining all the piles
together to form a load bearing plat form.
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3. Appellant had sought Advance Ruling on the following questions:

1. Whether the appellant is eligible for availment of input tax credit of GST paid on
goods and services for laying of transfer pipeline and the foundation and
structural support for such pipeline which is intended for Unloading
propane/Butane from the vessel fJetly 1o the Terminal?

2. Whether the appellant is eligible for availment of input tax credit of GST paid on
goods and services used for seffing up refriperated storage tank and input credit
of poods and services used for foundatien and structural support foundation
tanks?

3. Whether the appellant is eligible for availment of input tax credit of G5T paid on
soods and services for setting up of Fire Water reservoir | tank and input credit
on goods and services used for foundation and structural support for such

rEseErvT s

4. AAR pronounced the following rulings:

1. The appellant is not eligible for availment of input fax credit of GST paid on
gnods and services for laying of transfer pipcline and the foundation and
structural support for such pipeling which is intended for unloading
propane/butane fram the vesselfletty to the Terminal.

2. The appellant is eligible for availment of input tax credit of GST paid on
snods and services used for setting up refrigerated storage tank including the
structural support therson as per the Purchase Order No 4500405026 dated
11.3.2020 sulyject to the condition that the tanks are capitalized in their books
of aceounts as plant and machinery and not as immovable property and the
appellant are not eligible to avail input credit of goods and services used for pile
foundation as per the purchase order no. 4500401679 dated 10.02.2020

3. The appellant is eligible for availment of input tax eredit of GST paid on goods
and services for setting up of fire water reservoir (tank) including the
structural support thereon as per the Purchase Order No.450040507 1 dated
11.3.2020 subject to the condition that the tanks are capitalized in their
books of accounts as plant and machinery and not as immovable properiy
and the appellant are not eligible to avail input credit of goods and services
used for pile foundation.
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5. Aggrieved with the above ruling, the Appellant has filed the present appeal.
The grounds of appeal are paraphrased as follows:

A

W

¥

The Impugned Ruling has erred in not allowing the credit of taxes paid on
construction of transfer pipelines

They have referred to Para 9.3 to 9.6 of the lmpugned Ruling and submitled
that the above observation of the Ld. Authority is completely incomrect for the
Tollowinp ressons,

Transier pipelines should be considered as part of the factory premises. They
had wide their application as well as the additional submissions, made
detailed submissions on how the pipelines must be considered as a part of
the factory.

Le. Authority has, without properly appreciating their contentions and
merely on the ground that the definition of factory under the Factories Act iz
not applicabls to the present case, has rejected their submissions.

The term factory is nol defined under the CGST Act. Tt is a settled principle of
law that when a word is not defined under a statte, reliance can be placed
an the definition in allied laws. It is also a scttled principle of law that ab
interprotation of a particular statute should not ordinarily be in condlice with
ancther statute unless and uniil specifically provided so by the other statute.
Norma! male of interpretaticn should be to harmoniously read different
statutes to ensure there is no conflict in relation to same transaction
Relianes in this regard can be placed on Asst, Commr. Of LT, Bharuch V.
Narmada Chematur Petrochem, Lid, 2012 (278] E.L.T. 178 (..

Further, the Ld. Authority has held that the definition under Factories Act
cannot be relied upon by merely referring to the Apex Court’s judgment in the
matier of M/s MSCO Pvt. Ltd, supra, without substantiating the applicability
of the decigion in the present facts. Merely relying on a judgment without
providing its applicability to present matter cannot be held 1o be cortect. Alse,
the Ld. Authority has not pointed to any conflict between the Factories Act
and GST law. Thus, unless a conflicting intention is shown between the two
legislations, meaning of factory can be understood from lactories act, Having
concluded that the Appellant's reliance of definition of factory from Factories
Act iz niot tenable, the LA has failed to define what a factory would mean as
per the Ld, Authority. The Ld, Authority has merely proceeded to reject the
contention of the Appeliant stating that the pipelne is outside the factory.
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This is clearly erroneous and the Impugned Ruling therefore merits to be sct
aside on this ground.
In any case, they would like to place reliance on the definition of Tactory'
provided under Section 2[e) of the Central Excise Act, 1944, The definition is
reproduced below for referencs:

“fe} “factory® means any premises, fnchuding the precincts there-of

wherein or in any part of which excisable goods other than solf are

marefactured, or wherein or in any parl of which any mantfochuring

process connected with the production of these goods is being camied on

or s ordinariiy corred ong®
Central Excise law has been subsumed into GST and GST law is to much
extent a production of Central Excise Act, 1944 only. Henee, it can be
concluded that it is apt to place to reliance on the definition of factary
provided in the Central Excise Act, 1944,
With respect to the Ld. Authority’s contention that the pipeline has not been
added as additional place of business in the GST registration, it is hereby
submitted that, even if assuming that it was required to be added in the
registration, the same is merely a procedural lapse and the credit eligibility
cannot be rejected merely on this ground as eligibility to avail credit is not
based on registration as a place of business. From a perusal of the above
definition, it is clear that the term factory includes any premises and
precincts  thereof, The term "precincts™ has been defined under varions
dictionaries as below:

Cambridge International Dictionary of English "area around building’

Collins English Dictionary “the surrounding region or an area”

Merriam webster “the region immedialely surrounding a place”
On perusal of aforesaid meanings, precinct would mean an area around
building or a place. Therefore, a conjoint reading of the term *factory” and
"precincts” makes it abundantly clear that the factory includes the
surrounding areas which in the case of the Appellant is pipeline laid from
Jetty to Terminal, Therefore, pipeline should be Tegarded &g situated within
the premise of the factory and hence eligible for itput tace credit, o this
regard, they that these pipelines qualify as precinets of the factory. It may be
noted that these pipelines are just adjacent to the factory and spread upte
kms from factory to the Jetty., They have also received Eight of Way approval
from the V.0. Chidambaranar Port Trust. This means that this ares is
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allotted to them for the pipelines and leads to an extension of the factory.
Thus, making the pipelines within factory precinets,

= The transfer pipelines under consideration here are short distance pipes as
against cross country pipelines which may stretch to over 100 of kms. In
many businesses, it is required to lay down Jong distance pipelines which
may pass through many cities or even beyond state boundaries. The pipeg to
be laid down by them are distinguished from such cross-country pipelines
and gholld be considersed more as pipes. As explained above, these pipes
are Used =8 unloading arms for unloading Propane/ Butane from ship
tarlearas and transfer it to the storage tanks. Once guch transfer is dene, the

other end of the pipelines at the jetty is disconnected, Thus, it lies
disconnected ance the transfer has been completed. This fact pattern clearly
indicates that the transfer pipes work as a part of the factory itself,
Consequently, the impugned ruling holding that the pipelines are laid
outzide the factory premises is erroneous and is liable to be set aside.

# They further rely on the interim reliel granted by Chhattisgarh High Court in
the matter of NMDC Limited Versus Union Of Ingia [WPT No. 77 of 2021] In
this matter, the Hon'ble High Court has issued a stay order apgainst the
revenue order in a similar matter for allowanee of input tax credit on goods
and services used for laving of pipelines corsidering the provisions of
HSection 16 of the CGST Act.

¥ The transfer pipelines are an impeortant part of the complete menufactiring
process in their business. Thus, such pipelines should be considersd as part
of the plant and machinery, Reliance can alsn be placed on the judgment of
the Hon'ble Supreme Court of India in the case of Siate af Bikar & Ors, Vs
Steel Cily Beverages Lid & Ors, JAIR 1998 SC 235/ wherein a wide
connotation has been given to the word ‘plant’ and the term ‘plant’ has been
held to mean apparatus which is used by the industry for carrving on its
industrial process of manufacture. It has been explained how these
pipelines are used it the manufacturing process and are an important part
thereof for the manufacture process. Thus, it should be considered as part
of the plant and hence eligible for input tax credit. They place further
reliance on the judgment of Bombay High Court in the matter of Reliance
Industries |T5-226-HC-2017(BOMJ-EXC|, wherein MODVAT credit was
allowed in respect of 'Single Point Mooring’ system situated in the seabed,
used for unloading of imported and cosstal consignments and pumping of
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raw materials holding that this should be considered as ar extension 1o the
Factory’.

% They in their Application had relied wpon the meaning of factory from the
Factaries Act, 1948. Section 2(m) of the Factories Act, 1948, However, the
Ld. Authority has held that adopting the definition of ‘factory’ from a
different statute is not tenable, It is o be noted that the ternn ‘factory’ has
not been defined under the GST law and the Ld. Authority in the Impugned
Ruling has not suzgested any alternate source for deriving the definition or
meaning of the term ‘factory’. They have now placed reliance on definition
provided in Central Excise Act, 1944 also. It is a well settled legal principle
that in case of absence of the definition of a term in the statue under
litipation, the definition can be derived from other relevant statutes.

= Transfer Pipelines are used in the course or fartherance of business. The

main objective and purpose of laying of pipeiine is for unloading of Propane/
Butane. Propane/ Butane are the key raw material the process of
sanufacture of LPG. It is clear from the above that laying of pipeline
constitutes an integral and mseparable part in the manufacturing process in
as mwmch s without the aforesaid activity of transportation  of
Propane /Butane for which pipelines are used, there cannot be manufacturing
of LPG. Rased on above, it i3 submitted that pipelines are used in course of or
furtherance of business. The pipelines constitute an integral part of the
mannfacture carred out by them: credit of taxes paid by them should be
elipible to them. Based on the decision in the case of I::-mwissfmlea'-u. GiSPL
fndin Transco Lid 2016 (43} ST.R. J23 (Guilf by the Hon'ble High Court, il
can be concluded that even in their case, transportation of Propane/Butane
is not possible without laying of pipeline for transport. Therefore, laying of
pipelines is an integral part of their business pperations and hence used in
courae of furtherance of the business, Thus, it can be concluded that lasing
of pipefine for transpart of Propanc/ Butane from Jetty te Terminal is eligible
for input tax credit under Section 16 of CGST Act and credit should not to be
restricted under Section 17 of CGST Act. The Impugned Ruling has not
disputed this ground, and this means that the Ld. Authonty hes accepted
that the transfer pipelines are used in the course or furtherance of business
The excluslon from credit elipibility applies only to the pipelines laicd outside
the factory premise which is used for making outward supply of goods,
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* Having considered the factual background, they wish to highlight specific

w

provision in this regard. Section 17(5) of the CG8T Act in its explanation has

specifically described the expression plant and machinery. Decoding the

above provision following inference can be drawm:

¥ The provision restricts the input tax credit on immovable property other
than plant and machinery;

B Plant and Machinery means any equipment fixed to earth by foundation
or structural support; and

b

The provision excludes the credit on pipeline laid outside the [actory
premise which is wsed for malking cutward supply of goods

tn 'the current scenario, they receive Propane and Butane through
refrigerated ship tankers with their own refrigerated systems. The refrigerated
liguid carge shall be pumped by ship’s pumps at a rate of 500 MT/hr each of
refrigerated Propanc and Butane in each loading arm. This will be done
through two marine unloading arms installed at Jetty and transfers the
refrigerated Propane and Butane to their refrigerated storage tanks al
Termineal via 16" diameter transfer pipelines cach having a total length of
sboul 4.3 kms from Jetty to the Terminal. The above referred process of
procurement of Propane and Butane from Jetty to their terminal through
tranafor pipeline ig the unique mode of transportation without which they
canmot mamifacture LPG which is their outward supply. Section 17 [3)
restricts pipelines laid oulside the factory premise which are used for maling
cutward supply of goods or services not inwerd supply of goods or services,
Hence, they believe that the transfer pipelines laid outside the factory premise
for procurement of Propane and Butane is eligible for availing credit.

The impugned Ruling has erred in holding that credit is oot eligible on input
and input services used for laying Pile foundation.The Impugned Ruling at
parsgraph 10.5 and 11.3 has denied the credit of texes paid on pile
foundation. [n this regard, they submit that the above ruling of the Ld.
Authority is incorrect for the following reasons:

The Impugned Ruling has been passed without providing any proper
repgoning and accordingly. the impugned Ruling vitiates the principles of
natural justice and therefore, is bad in law. They had made detailed
submissions to substantiate that pile foundation s essential for the storage
tarles 1o bear the load. The Ld Authority has, without providing any proper
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reasoting whatsoever has passed the impugned Ruling huldj.nﬁ that pile
foundation cannot be attributed as a loundation or structural support for an
equipment/ apparatus. The Authority has not analysed or provided any
abservations for rejecting the submissions made by the Appellant that pile
[oundation is essential to bear the load of the tanks and therefore they form
foundation of the storage tanks, This represents & flamboyant and prejudiced
attempt of the Authoerity to frivelously deny the credit without any application
of mind. Such order cannct be held to be sustainable in Taw. It is a setiled
principle of law that the order has to be passed by the Authonty by providing
a proper reasoning. Reliance in this regard can be placed on the following
decisions:

= Tata Engineering & Locomative Co, Limited V. Collector of Central Excise,

Pune reported in 2006 (203) E.L.T. 360 (3C)

= State of Punjab v. Bhag Singh reported in 2004 (164) E.L.T, 137 (5C)

The ratio of the above-menbioned judgments is fully applicable in the facts
and circumstances of the present case, The Authority has however completely
ignored the submissions made by them and has also not given any findings
or reasoning for rejecting the submissions made by them. Accordingly,
following the principles of natural justice and relying on the above judicial
precedents, they subimil, that the impugned Ruling in so far as not providing
any proper reasoning is erronecus and liahle be sel aside on this ground

alone.

® Pile fvundation” casentially acts as a foundation to the storage tenks
= A pile foundation iz defined as & series of columns constructed into the
ground 1o transmit loads to a hard soll beneath,
* A pile is & long cylinder made up of a strong material, such as concrete.
Piles act as a steady support for structures built on top of them,

* Files transfer the loads from structures to hard strata, rocks, or soil with
high load bearing capacity,

Their project site is located close to the sea, the soil is filled up with clay with
a very high ground water table {<1 m], this would mean that the load bearing
capacily (weight per sqm the soil can withstand) is very low. Since the slorage
tanks as well as water tanks are quite heavy, they need to increase this load
bearing capacity. Therefore, the foundation by way of piling is must.
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# As per Section 17(5) [c] and (), the exclusion from credic eligibility for goods
and/ or services used in the constuction of immovable property is not
applicable for plant and machinery, This means (hat input tax credic is
allowed on goods, services and even works contract services received for
construction of plant and machinery. As per the definitdon of Plant and
Machinery’, plant and machinery has been defined to include apparatus,
equipment, and machinery fixed to earth and also includes the foundation
and structural supporis,

¥ The hmpugned Ruling having concluded that the storage tank and water tank
5 plant and machinery, cannat deny the credit of taxes paid far the piling
foundation, which in éssence is the foundation of these tanks itself, They
place reliance on Maharashira Sales Tax Tribunal in the case of M/s
Priyadarshini Polysacks Vs. The State of Maharashtra whersin it was
observed that the foundation work for Wind Turbine woilld be classified as
plant and machinery. In the above judgment also, foundation has been
treatéd as part of the windmill machinery} iteell. Similarly, in the present
case alsa, the pile foundation should be treated as parr of the plant and
machinery itsell (storape and water tanks in this ciage] and thus, credit
ahould be eligible,

# The definition of plant and machinery also specifically includes the
foundation and structural support, Henee, the Impupned Ruling rejecting the
eredit of taxes paid on goods and services used for such pile foundation is
ertoneous and is liable to be sct aside.

¥ Pile foundation’ should be covered in the definition of plant and machinery
and not in the exclusion part of such definiton
The definition of “plant and machinery” excludes:

li] Land, building or any other civil structures

Aii]-Telecommunication towers: and

(iti) Pipelines laid cutside the faciory premises

It is clear that the foundation and stroctural support and construction of
storage and water tank will not fall under the purview of clause {il] o fiii
above. Therefore, clause (i) which provides for land, building or other civil
structure is examined here. The exclusion is for land, building or any other
civil structure. Since, pile foundation will not fall under land and building,
the term ‘any other civil structure’ must be evaluated. In the absence of any
specific definition of the term “civil structure” the meaning of the word mmisg
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he understood in context of the two of the previous words used in that
seritence by applying the principles of Ejusdem Generis. Hence the phrase
“any ather civil structures” has to be read in conjunction with land and
building and therefore any civil structure iri the nature of land and building
shotild be understood as the civil structare af such land and building only
and any cther foundation or structural werk, which is not part of land and
tmilding as such, should not be covered in the terms ‘civil structure’ in the
current clause, Thus, it can be safely conchudsd that the pile foundation
should not be covered in the exclusion list.

# They further submit that the foundation and stucthural support’ of 3 ‘plant
and machinery’ has been specifically inichuded in the definition of plant and
machinery. The pile foundation under consideration here 18 covered in such
term Toundation and structural suppert. The Ld. Autherity in para 10.5
and 11.3 of the Impugned Ruling has confused this pile foundation with the
termn ‘any other civil structure’ used in the exclusion list in the definition of
plant and machinery. As discussed above, the ierm ‘any opther cvil
structure’ has to be understood in conjunction with land and building’,
whereas the pile foundarion is a part of the storage and water tanks i.e.
plant and machinery. Such foundation is not separate from the platit and
machinery, The Ld. Aothority has allowed input tax credil on 'structural
support’ whereas denied it on foundation’, Though in the law these two
terrng have been used together.

¥ Specific pebuttel
The Ld. Autharity vide paragraph 10.5 and 11,3 of the impugned ruling has
ghserved that the pile foundation has been entrusted by them as g separate
wotk and thus, do not form part of the [oundation of storage and water tanks
i= without any bagis and is not in consonance to the facts of the case. [tis a
[act that the pile foundation is intended o be constructed with the objective
of providing support and stability to these tanlks only. Merely the fact that a
separate work arder has been issued for such foundation work cannotl be
ueed as a valid argument to justify that this is not a foundation of the Lanks.
The definiton of plant and machinery includes s feundation and structural
suppart, irrespective of whether the same is undertaken under the same
eontact or separate contracts, Such an observation by the Ld. Authority is
clearly without any foundation and the impugned Ruling therefore merits to
be set aside on this ground alone. Ld. Authority has in Para 10.5 of the
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impugned Ruling has contended that Pile foundation is more aligned to land’,
which stands excluded, than the ‘structural support for an eguipment’ which
is stated as ‘plant and machinery' in the Explanation to Section 17V of the
CSGT Act. In this regard, they submit that the Ld. Autherity has grossly erred
in understanding the meaning and purpose of the pile foundation by drawitg
this conclusion. Based on the discussions above, it has been clearly
explained that this pile foundation is made solely for the purpose of providing
support to the storapge tanks and water reservoir tanks and works @as a
foundarion for these, The pile foundation cannot be held to be akin to land’
at all, In any case, such a conclusion is whimsical and without any basis and
therefore such an observation of the Ld. Authority is eroneous and is lable
to be sct aside.

File foundation is essential for the storage and water tanks. Reading all the
shove provisions together, it can also be imterpreted that the essential
elements for availing the credit of the input taxes paid in respect of the
inward supplies of goods and services, the said supplies shall be used or
intended to be used in the course or furtherance of the business. The
equipment, plani and machinery and the tanks need a stable base, without
praper foundation and structural support they cannot have a stable base
which can talke the weight of entire equipment, plant and machinery and the
tanks with the product in it. Thus, the pile foundation 15 essential for the
purpose of busines=s of the Appellant.

Impugned ruling has allowed the credit of taxes paid on storage tanks and
witer tanlks and has disallowed the credit ordy on the pile foundation which is
neceasary for construction/ erection of the storage/water tanks, Storage
tanks and water reservair tanks (which are embedded on pile foundation) are
extremely heavy in weight and cannot be constmcted ferected without the
foundation. Further, huge quantites of Propane and Butane are atored in the
storage tanks and that of water in the water tariks. This makes the tanks
even heavier, Hence, a very strong and load bearing foundation is needed to
gupport these tanks. Since the product inside the tank is stored In a
refrigerated state, the tank needs to be elevated to allow free air eirculation
benieath the tank, It is to be noted that such pile foundation is apecifically
used for the storape and water tanks and other heavy struclures and fot
throughont in the factory. This clarifies that the pile foundation is sssential
specifically for these tenks.
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Piling means a heavy stakes or posts installed {0 support the foundation of a
structure, A pile foundation is defined as a series of colummns constmcted into
the ground to transmit loads to a hard soil beneath. A pile is a long cvlinder
made up of a strong material, such as concrete. Piles act as a steady support
for structures built on top of them. Piles transfer the loads from structhures to
hard strata, rocks, or soil with high load bearing capacity. Foundation for the
refrigerated tanks aré planned with T00mm diameter piles which will be
cagted on site up to a depth of 10:m (this is the depth where there is hard rock
beneath]. A total 600+ piles are envisaged for both the refriserated tanks.
Onece the location of the piles has been identified, a hydraulic rig digs a hole
upto the required depth, once the depth has been achieved a reinforcement
cage is placed inside the borchole and then filled up with concrete. These
plles are finished at ground level, Since the refrigerated tanks need an
elevaled base, the piles are further extended to another 1.5m above the
ground level upon which a pile cap/ concrete foundation is made joining all
the piles together to form a load bearing platform. The foundation of water
reservoir tanks is also similar to that of the refrigerated storage tanlts. The
only difference being that the foundation is at ground level. Fire water tank
belng & smaller structure than the refrigerated storage tank, the diameter of
the piles and the number of piles is leaser,
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The above process depicts that pile foundation is built as per the
specilications of the tanks and thereflore the same is customised according
the requirements. The number of piles, the depth of piles, the elevation of the
piles ete are dependent on the requirement as per the tanks to be made above
them. The tanks are embedded on such pile foundation. It 15 therefore clear
that the pile foundation is an essential foundation for the tanks (plant and
machinery).
The Explanation te Secticn 17(5), while defining the term plant and
machinery’, specifically includes the foundation of such plant and madchinery.
The Explanation is produced below for ready reference:
“Explanation — For the purpases af this Chopter and Chapter VI the
expression "plant and machinery” means apparatus, eqtiipment, and
machinery fived to earth by foundation or structiral support that are used
Jor making outward supply of goods or Services or both and nclides such
foungdation arnd strctural supports but excludes—
i} laned, beailding or any ather civil structures;
i} Telecammiunication towers; and
i) Pipeltnes laid outside the Jactory premises. *

It s clear from the above that where a machinery is fixed to earth by
foundation, such [vundarien is meluded in the definition of ‘plant and
machinery”. Since the storage and water reservoir tanks have been held to be
plant and machinery by the Ld. Authority and thus eligible for input tax
credit, the pile foundation which iz a foundation easential for the same plang
and machinery should also be allowed in accordance with the provisions of
the GBT law.

In fight of the above, they have submitted that the Ld. Authority has crred in
observing that that these pile foundations are civil str ctures and not foundation for

plant and machinery and the impugned ruling therefore merits to be set aside; they
are eligible to avail credit of taxes paid for laying of transfer pipelines; they have
already submitted in the appeal filed on 18 August 2021 that the transfer pipelines
form part of the factory premises itself and therefore the credit of the taxes paid on
laying of the pipelines is not restricted under Section 17 of the Central Goods and
Services Tax Act, 2017 (CGST Act), In order to larther substantiate the said
submissions, one arm of the transfer pipeline is always connected to the srorage
tanks situated within the factory premises whereas the ather arm is connected to
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the vessel (upon arrivall, Once the loading unloading of Propanc/Butans s
campleted from the vessel to the storage tanks, the transfer pipeline is then
disconnected from the vessel. Thus, it is clear that the transfer pipelines are part of
factory premises itself. In this background, the exprossion ‘pipeline’ in the exclusion
from the definition of ‘plant and machinery’ connotes [ong distonee pipelines and not
pipes running for short distance. In their case, these transfer pipes are running for a
short distance from the jetty to terminal. I light of the above, they are elignhle to
credit of the taxes paid on transfer pipeline and the impugned ruling therefore

merits o be set aside,

Personal Hearing:

6, The Appellant was granted Virtuzl Perasmal Hearing as required urider law
hefore this Appellate Authority on 28.01.2022. The Authorized representatives of the
Appellant Shri. K. Sivarajan and Ms, Khushboo Gupta reiterated their submissions
made along with their appeal applications and their paperbook submitied earler.
They stated that the issue is en the eligibility of input tax credit on the pipeline laid
from jetty to the [factary premises and the pile foundation laid for storage
tanks/water tanks. They further stated that thie lease is for the factory area and
they have obtained the Right of way lesve’ enabling the laying of pipeling and
therefore the pipelines should not be considered as laid outside the factary. The
pipelines are running through the port area and therefore no GST Regislration can
be obtained for the pipeline area which is only procedural and cannot be a ground to
reject ITC. The piles are laid to gupport the refrigerated storage tank and arc
gpecially designed to support the laad of the tanks and therefore they are foundation
and structural supports and not in the nature of civil structure to be excluded for
the purposes of ITC. He [urther stated that in the case of NMDC Lid Vs Union of
india the stay order status remams. To the euery that requirement of pile
foundation 15 soil specilic and it is essentially to go with the land and do not depend
on the load bearing, the authorised representafive stated that in their case pile
foundarion is not laid in the entire area but the purpose in the case is hold the
load of the storage tanks,

Discussion and findings:
71 We have gone through the entire facts of the case, documenis placed on
recotd, Order of the Lower Authority @ submissions made by the appellant belore
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us. The appellant hes raised three issues for advance ruling before this appellaty
lorum praying setting aside the orders of the Advance miling Authority, Tamil Nadu:

1. Whether the applicant is eligible for availment of input tax credit of GST paid
on goods and services for laying of transfer pipeline and the foundation and
stictural support for such pipeline which js intended for Unloading
propane/Butane from the vesselfJerty to the Terrninal?

2. Whether the applicant is eligible for availment of Inpt tax credit of GST paid
on goods and services used for foundation and structural support undation
tanks?

3. Whether the applicant is eligible for avadlment of input lax credit of GET paid
o goods and servicea used for foundation and striictural support for such
regeryair®

7.2 Before proceeding into the issue of advance ruling, first we look into the date
of filing of appeal before the forum. The appeal has been filed before this forum on
18" August 2021 against the order of the Autherity for Advarice Ruling, Tamil Nady
in arder No. 10/AAR/2021, dated 31-3-202]1 which was communicated on 22-4-
2021 .ﬁ.a Ip:r sub-sectioni1} of section 97 of the CGST Act 2017, appeal has to be
filed within 30 days from the date of communication of the arder and as per the
proviso to  above suhb- sectioni]| of secticn 97, a further period of 30 days with
condonation of delay iz granted s file such apprel The appellant’s authorized
representative has stated that ae per Hon'ble Supreme Court in Suo Mot Wil
Petition [Civil] No.3/2020 dated 23-03-2020 and 27-4-2021, wherein the period of
limitation, as preseribed under amy general or special laws in respect of jucicial ar
quasi- judicial proceedings, whether coidanable or not, shall stand extended tiil
further orders. This has been examined and the Hon'ble Supreme Court in arder
No. Mise. Application No,21/9022 in Misc. Application Ne.665/2021 in Sue Moty
Writ petition No.3 of 2020 dated 10-01-202% has directed that the period fram 15-3-
2020 to 28-02-2022 shall be excluded for the purpose of limitation as may be
prescribed under any general or special laws in respect of judicial or fuasi- judicial
proceedings. Accordingly, the appeal filed before {his appellate forum is within the
said extended period and the application [s taken for advance ruling,

B.1  The first issue raised before us ig
Whether the applicant is eligible for availment of input tax credit of GST paid
on goods and services for laying of transfer pipeline and the foundation and
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structural support for such pipeline which is intended for Unloading

propane /Butane from the vessel/Jetty to the Terminal?
The appellant submitted in the appeal that the transfer pipelines form part of the
factory premises itsell and therefore the credit of the taxes paid on laying of the
nipelines is not restricted under Section 17 of the Central Goods and Services Tax
Act, 2017. The Appellant added that one arm of the transfer pipeline is always
connected to the storage tanks sitnated within the factory premises whereas the
ather arm is connected o the vessel [upon arrival], Once the loading unloading of
Propane,Butane is completed from the vessel 1o the storape tanks, the transter
pipcling is then discannected from the vessel and thus, it ia clear that the transfer
pipelines are part of factory premises itsell. The appellant reiterated that the
expression ‘pipeline’ in the exclusion from the definition of ‘plant and machinery’
conmotes long distance pipelines and not pipes running for short distance; in the
casc of the Appellant, these transfer pipes are running for a short distance from the
jetty to terminal; Further, the expression factory’ has not been defirned under the
GST law and therefore, the Appellant has placed reliance on the definition of ‘factory’
from the Ceniral Excise Acl, 1944 and Factories Act, 1948 ; both these faws have
defined factory' to imclude ‘precincts. The appellant further stated that term
*precinets” has been defined under variens dictionaries as below:

1.1 Cambridge International Dictionary of English “erea around building”
1.2 (ollins English Dictionary “the surrounding reglon or an ared
1.3 Merriam webster “the region immediately surrounding a place”

Cin perusal of aforesaid meanings, procinet would mesan an area around building or
a place, A conjoint reading of the term “factory” and “precincts” makes it
apundantly clear that the factory includes the surrounding areas which in the case
of the Appellant is the pipes ladd from Jetty to Terminal, The appellant has also
relied on the judgment of Bombay High Court in the matter of Reliance Indusirics
|TE-22E1-HE-'2GIT5]3GMF-E}{¢L. In this case, MODVAT credit was allowed in respect
of ‘Sinple Point Mooring' system sitnated im the seabed, used for unloading of
imported and coastal consignments and pumping of raw materials holding that this
should be considered as an extension to the factory’ and in the case of NMDOC
Iimited Versus Union Of India [WPT No. 77 of 2021] also, the Chhattisgarh High
Court. has issued a stay order against the revenuae srder in A similar_matter for
allowance of input tax credit on goods and services used for laying of pipelines
considering the provisions of Section 16 of the COST Act. In their additional
submission the appellant has also submitted coples of lease deed ontered for Right
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of way for pipeline and relied on the orders of the Appellate authority for advance
ruling, Chhattisgarh in the case of NMDC Limited.

8.2 The averments made by the appellant are examined st length with refercoce to
the provisions of the CGST Act and Rules made thereunder. The relevant provision
of the CGST Act 2017 is extracted herounder for the purpose of referance:

17 {5) Notwithstanding anything contained in sub-section {1} of secton 16 and

sub-section (1)of section 18, inpuf tux credit shall not be available in respect af

the following, namealy)—

fe} works contract servieas when supplied for construction of an fmmoevabe

praperty fother than plant ond mochinery) except where it s an inpul seTtice

Jor further supply of works contract Servioe;

Explanation.— For the purpases of this Chapter and Chapier VI, the expression

plunt and mochinerig means apparatus, equipiment, and machirery fixed fo

earth by foundation or structural support that are used fir making outward

supply of goods or services or both and includes such foundation and siructural

supports but excludes

{it laned, Budlding or any other ol structures;

i} telecommunication fowers; and

il pipelines laid oudside the factory pramises.
From the reading of the abave provisions, it is crystal clear that the pipelines laid
outside the factory premises is specifically excluded for the purpose of expression-
plant and machinery particularly for chapter V and Chaprer V1. The intention of the
Legisiature in framing this expression, is Lo limit the vast definition of plant and
machinery for the exclusive purpase of availability of Input Tax Credit on such plant
and machinery and thereby the Parliament consciously probibits the availability of
the Tnput Tax Credit on pipelines laid cutside the [actory premises. The said
exchusion applies to all such pipelines laid outside the factory be it small distance of
4 KM as contended by the Authorized Representative or long distance, When the
sxclusion has been explicitly provided in the Act, there is no need to borrow the
definition from other acts inchiding the subsumed Acts and accordingly thie:
definition of factory as per Central Excise Act or Factories Act, does not apply to this
issue. The judgment of Bombay High Court in the case of Reliance Industrics [TS-
22H-HC-201TIBOM)-EXC| relied on by the appellant relates to the MODVAT credit
and therefore the provisions of the Central Excise Acl and the COGST Act, 2017 are
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not one and same and hence this judgment will not help the appellant, as the COST
Act.2017 specifically excludes the pipeline laid outside the factory premises for the
purpose of determining the eligibility of Input Tax Credit. Further the appeltant
relied on the Appellate aathority for advance ruling, Chhattisgarh, in the case
NMDC Led. It is to be noted that under the provisions of sub-section {1} of section
103 of the COGST Act 2017, it is binding on the applicant only and not applicable to
the appellant. Further even in such casge, only stay order has been issued and final
decision: is still pending and this can be applied only in the identcal circumstances
which nceds to be proved, Further the appellant relied on the judgment of Hon'ble
High Court of Gujarat in the case of GSPL India Transco Ltd
(216[43]5 T.R.J23[Guj). This judgment related to the capital poods under the
Central Excige and the definition of capital goods under the Central Excise and GST
is not pari-materia and hence the judgment relied on by the appellant would not be
useful for the appellant,

8.3 Itis pertinent Lo note that this pipeline is not used for making outward supply
as found in the explanation to section 17(5] of the CGST Act, 2017 as sverred by the
appellant. The contention that the transfer pipelines laid outside the factory
premiaes for inward supply whereas the exclusion provided in the said explanation
would be applicable for outward supply is not tenable. The exchusion provided
therein reads as “pipelines laid outside the factory premises® and it would be
applicable for both outward supply and imward supply, As the transfer pipelines
wonild not fall under Flant and Machinery, the appellant is not eligible to avail input
tax credit on the goods and services used for transfer pipelines, the foundations and
astructural support related to pipelines would also not aligible for ITC on the goods
and servives used for foundations and structural support related to pipelines, With
regard 1o lease deed for Right of Way, the same iz for the purposae of utilization of
land that are required under the relevant Act which has nothing to do with this Act.
ln fact, the tax clement if any involved for the said agresment also not cligible for
mput tax credit.

B4 In view of the above, the Advance ruling authority of Tamnil Nady has rightly
ruled that the input tax credit is not eligible for the pipeline laid autside the factory
premises and the foundations and structural suppart for such pipelines.

L2 | In respecl of the remaining twa questions, the issues raised for advanoe
ruling are common, both are aken up together for discussion and finding is as
under: :
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[} Whether the applicant is eligible for availment of inpur fax credit of GST
paid on goods and services used for foundation and structaral support [or the
tambos?

(i} Whether the applicant is eligible for availment of input tax credit of GST
paid on goods and services used [or foundation and striactural support for

such reservoir?

0.2 The Appellant stated thal in the impugned ruling, the Advance Ruling
authority has allowed the credit of tax paid on storage tankes and water tanks and
has disallowed the credit only on the pile foundation which iz necessary for
construction/ erection of the storage/water tanks; that the storage tanks and water
feservoir tanks (which are embedded on pile foundation) are extremely heavy in
weight and cannot be constructed/erected without the foundation. Further they
averred that huge quantities of Propane and Butane are stored in the storage tanks
and that of water in the water tanks and this makes the tanlks even heavier; Hence,
a very strong and load bearing feundation is needed o support these tanks. The
appellant added that since the product inside the tank is stored in a refrigerated
state, the tank needs to be elevared to allow free air circulation heneath the tank; It
i% to be noted that such pile foundation is specifically used for the storage and water
tanks and other heavy structures and not throughout in the factory and this
clarifics that the pile foundation is cssential specifically for these tanks. The
appellant ‘stated further that explanation to Section 17(5), while defining the term
‘plant and machinery’, specifically includes the foundation of such plant and
machinery, The Explanation is produced below for ready reference:

“Explanation— For the purpsses of this Chapter and Chapler Vi the

expresston  ‘plant  and mochinery” MEeans oupeniius, equipment, and

mackhinery fixed to earth by foundation or Atructural suppoet that are used for

making outward supply of geods or services or both and _inciudes such
foundation and structural supports but exchides—

{if land, Building or any other cil structures;
fii} Telecommunication towers; arncd
fiii} Pipeitnes laid cutside the factory premises.”

9.3 The appellant pleaded that it is clear from the abogve that where a machinery

is fixed to earth by foundation, such foundation is included in the definition of ‘plant

and machinery, Since the storage and waler regervoir tanks have been held to be

plant and machinery by the Ld. Authority and thus eligible for input tax credit, the
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pile foundation which is a foundation éssential for the same plant and machinery
should also be allowed in accordance with the provisions of the GST law, In light of
the above, the Appellant submits that the Ld. Authority has erred in observing that
that these pile foundations are civil structures and not foundation for plant and
machinery and the smpugned ruling therefore merits 1o be set aside. The Authorised
Representative stated further at the time of virtual hearing that in the case of wind
mills also, foundation is lald ro bear the load and hence in the case of storage tanks,
pile foundation laid below the ground for load bearing of the tank.

Discussions of SGST Member;

10.1  The issue has been examined with reference to the grounds of the appeal and
the Authorised Representative's contention put forth ar the time of virtual personal
hearing. The Authorised Representative's contention relied on the very explanation
provided in gection 17(5) of the CGST Act, 2017 and hence we need to examine the
relevant pravisions which is extracted above,

10.2 The appellant atated in the grounds of appeal that a pile foundation is defined
as a series of columns constructed into ground to transmit lead to a Bard soil
beneath; A pile is long cylinder made up of a strong material, such as concrele: Piles
acl a5 a steady support of structure built on top of them, Piles transfer the Inads
from structure to hard strata, rocks, or soil with high load bearing capacity. In the
grounds of appeal the appellant stated that the piles are further extended to another
1.om above the ground level upon which a pile cap /concrete foundaton is made
joining all the piles together to form a lead bearitig platform,

103 As per the National Building Code, 2016, PART 6 STRUCTURAL DESIGN i
Section 2, it has been stated that deep foundations  like pite Joundations; and
other foundation systems to ensure safety and serviceability without exceeding the
permissible stresses of the materials of foundations and the bearing capacity of the
suppurting soil /rock. and foundation has been defined as “That part of the structhare
which is in direct contact with and transmits leads to the ground(: 1.5)"; Further it
hias been stated in the said code (8,1 General) that *Piles find application in
foundations to transfer lvads from a structure Lo competent subsurface strata
having adequate load-bearing capacity. The load transfer mechanism fiom & pile to
the surrounding ground is complicated and is not yet fully understood, although
application of piled foundations is in practice over many decades, Broadly, piles
transfer axial loads either substantially by friction along its shaft andfor by end
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bearing. Piles are used whers aither of the above load transfer mechanism i=
possible depending upon the subsoil stratification at a particular site.

10.4 From the above, it is understood that the storage tanks require pile
loundation based on soil condition ss a part of structure to withstand the lozcd.
However, such pile foundation made of Cement, coarse aggregate, fine BEprCEate,
lime, Surkhi, steel, timber and other materials and thercefore if Is basically a civil
structure., The lower advanee ruling authority have ruled that storage tanks are
falling under the definition of * plant and machinery” far which the jurisdictional
authority have not raised objection by way of filing of appeal, such ruling attained
finality. The foundation has been defined in National building code, 2016 as “That
parl of the structure which is in direct contast with and transmits loads to the
ground.®. Here in question s whether foundation is eligible for input tax credit an
the goods and services used for such foundation as part and parcel of plant and
machinery even though it would fall under civil structure,

10.5 .As per the National Building Code, 2016, the foundation will transmit the
load of the tanks to the ground. Thus the pile foundationn on which plant and
miachinery i.e., storage tanks and water reservoir tanks are erected would tramemit
the load for the tanks to the gm.und and therefore the pile foundation would be
eligible for the purpose of availing input tax credit on the zoods and sermvices used
therein, as inciuded in the definition of plant and machinery in the provisions of
the section 17(5) of the CGST Act, 2017,

Discussions of CGST Member

11.1 | respectiully disagree with the above conclusion of my brother Member on
the credit eligibility for the Pile foundation' considering the same ss ‘Plant and
Machinery”. In the case at hand, the Input Tax Credit in respect of the Storage
Tanksfs Water tanks along with the foundation and structural support is held as
admissible credit by the LA subject to certain conditions. The appellant currently
claims the Input Tax Credit of the GST paid on the compesite supply of Pile
Foundation laid on the Sub-ground level to strengthen the load bearing capacity of
the earth/ground, over which with further necessary foundation and structural
support the Tanks are fabricated/installed and commissioned is denied by the LA
The appellant has not denied that the tanks are installed with foundation which is
laid over the earth strengrhened by the Piles. The appellant claim that as the Pile
feundation strengthens the earth to bear the load of the tanks, this ‘Pile foundation’
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should be considered as ‘Plant and Machinery’” and not to be excluded as to be In
the genre of ‘any other civil structure’ excluded from the definition of Plant and
Machinery' for the purposes of [TO
11.2  The appellant has stated that *Their project site is located close to the sea,
the snil is filled up with clay with a very high ground water table (<1 m), this would
mesn that the load bearing capacity (weight per sqm the soil can withetand) is very
low. Since the storage tanks as well as water tanks are quite heavy, they need (o
increase this load bearing capacity. Therefore, the foundation by way of piling is
must.”
11.3 The Explanation of Plant and Machinery' for the purposes of nput Tax Credit
iz defined as under:
“Explanation.— For the purpeses of this Chapter ond  Chapter VI the
expression  'pland  and machinery” means epparatus, Em!ipinem‘.,. ermed
machinery foed to egrth by foundatipn or structural support that are used. for
making outward supply of goods or services or bath gnd includes srich
foundetion and structural supports but excludes—
i) tand, building or any other civil structures;
fii} Telecommunication folwers; and
fifl Pipelines laid outside the factory premises.”

From the words of the explanation above, “Flant and Machinery" are apparaius,
equipment, machinery fixed to earth by foundation or structural support and
inclades the foundation and such structural supports by which the machinery is
fixed to earth.

11.4 1n the case at hand, the File [oundation' is the foundation made to
strengthen the earth, upon which the tanks are installed, with necessary struciursl
aupports, The Pile foundation is made to strengthen the project gite though the
piling intervals may depend on the location of the Tanks. This does not make the
'Pils Foundation’ as the foundation by which the apparatis, equipment and
machinery are fixed o earth. In the case at hand, it is clearly seen that the Storage
tanks are placed on the elevated foundation made above ground and the water
tanks are placed on the foundation on the ground level and the piles are throughout
the project siteias can be seen in the Picture at Para 3 above], The File Foundation®
ig an added measure in view of the nature of the spil of the ‘Project site” and in
cannot be claimed as the foundation by which the tanks are fixed to earth’, o be
eligible as ‘Plant and Machinery’ as per the above explanation. Rather, it can be
gqid that the piles support the earth to withstand the load of the Tanks and are to
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be considered as ‘any other civil structure’, excluded from the definition of Plant
and Machinery’, The reliance on the decision of the Third Bench of the Maharashtra
Sales Tribunal in the case of Privadarshini Palysacks do not help the case at hand
as , Plant and Machinery” are not defined for the purposes of Rule54{g) of MVAT,
under which the claim/decision is arrived at in that case, whereas GET law defines
Planl and Machinery’ for the purpases of I'TC.

11.5 Further, National Building code 2016 Part & STRUCTURAL DESIGN in
Section 2 referred in Para 10.3 by the learned State Member speaks about ‘Section 2
Seils and Foundations'. The code (Parté/Section 2] deals with the Stmactural design
aspects of foundation to be laid in the carthh and covers the design principles
involved in different types of foundations to be made depending an the nature of
soil, geo-location, terrain, wind, etc and the sustaining load to be pat up on the
carth, This do not help to substantiate that the Bile foundation’ in the case at hand
15 to be considered as Plant and Machinery' for the purpeses of ‘nput Tax Credit’ of
GST Paid on the said works.

11.6 I differ with the view that sirice the credit extended 10 the Storage Tanks'
holditg them as Plant and Machinery” is not dispuited, credit is 1o be allowed for the
pile foundation, as these will cransmit the load of tanks to the ground. | find that the
LA has nghtly extended the credit of GST paid on the works contract service availed
by the appellant for Installation & commissioning of the Tanks', considering the
Tanks' as Plant and Machinery” and the variance is only with respect of ‘Pile
foundation' which is a foundation laid primarily for the project site and mot
speciiically contained to the Tanks. Based on the above views, I hold that Pile
foundation’ laid to the ‘Project site’ are not the Toundation” included as ‘Plant and
Machinery’ and therefore credit of GST Paid on such works contract for Pile
foundation’ are restricted as per Section L7(5) of the GBT Act and not available as
ITC,

12, In view of the above facts. we rule as under:
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RULING

1. Far reasans discussed above, we do not find any reason to iriteriers
with the order of the Advance Ruling Anthority relating to question
No. 1. The subject appeal is disposed of accordingly.

9.  ©On Question No.2 & 3, i.e., on the eligibility of 1TC paid on the works
contract service for ‘Pile foundation o the project site’ also claimed as
foundation for the 'storage tanks' and ‘water tanks', as there 15
differenice of opinion between the Members, no ruling i5 offered as per
Section 101(3] of the COST/TNGST Act 2017 .

wmm%i’ NS

(M. V_5.CHOUDAKY]
Additional Chief Secretary/ Chiel Commissioner of GST
Commissioner of Commercial Tax & Central Excize
Temnil Nadu /Member AAAR Chennai Zone, Member AAAR.

———
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: f 7 MAR 2077

GODDS AND SERVICE TAX
To Channal-5, Tamiinadu.

-_—

Tvl. SHV Encrgy Private Limited, /| By RPAD [/
LPG Storage Terminal, (Near Red Gate), E.Mail [d: premalf@supergas.com
New Harbour, Tuticorin — 628 004,

Copy to:

1, The Principal Chief Commissioner of GST & Central Excise,
No. 26/ 1, Mahatma Gandhi Road, Nungambaldam, Ch — 600 034.

The Additional Chiefl Secretary/ The Comrigsioner of Comrmercial
TaxesMember, 11 Floor, Ezhilagam, Chepaulk, Chennai-600 005,
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<. The Commissioner of GST & Central Excise,

Chennai Cniter Cominissionerate,
Newry Towers, No.2054, [ Block, IInd Avenue,

1% Main Road, Annanagar, Chennai-40

9. Assistant cominissioner, (ST) Sriperumbudur Assessment circle,
4/ 1, Varadharajapuram, Chennai-123.

3. Joint Commissionet (3T} Member, Authority for Advance Euling, Tarnil
Nadu,Room  Neo, 503 B, 5% Floor, Inteprated Commercial Taxes Office
Corriplex No.32, Elephant Gate Bridge Road, Chennai-600003

6. Masgier File / spare
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