TAMILNADU STATE APPELLATE AUTHORITY F( ADVANCE RULING
(Constituted under Section 99 of Tamilnadu Goods and Services Tax Act 2017)

AR Appcal No.09/2021/AAAR Date: 01,12, 2021

BEFORE THE BENCH OF
1. Thiru M.V.S.CHOUDARY, MEMBER
2. Thiru M. A. SIDDIQUE, MEMBER

ORDER-in-Appeal No. AAAR/20/2021 (AR)
[Passed by Tamilnadu State Appellate Authority for Advance Ruling under Section
101(1) of the Tamilnadu Geods and Scrvices Tax Act, 2017)

Preamble

toin terms of Seciion 98 (5) of the Central Geods & Services Tax Act 2017/ Tawiinadn
Goods & Scrvices Tax Act 2017(“the Act”, in Short), this Order may be amended by the
- Appellate authority so as to rectily any crror apparcut on the face of the record. i sieh
Cerror is neticed by the Appellate authority on its own accord, or is brought toits notice
by the concerned officer, the jurisdictional officer or the anphcant within o oo
six months from the date of the Order. Provided that no rectification which hos o
cffeet of enhancing the tax lability or reducing the amount of admissible input tax
' credit shall be made, unless the appellant has been given an opportunity of being

heard.

20 Under Scetion 103(1) of the Act, this Advance ruling pronounced by the Appeiinn
Authoritv under Chapter XVIE of the Act shall be binding only

"{a). On the applicant who had sought it in respect of any matter referred Lo in sub

[ section (2) of Scetion 97 for advance ruling;
(b}, On the concerned olficer or the jurisdictional officer in respeat of the apphennt,

3. Under Scetion 103 (2) of the Act, this advance ruling shall be binding unless the

Claw, facts or circumstlances supporting the said advance ruling have changed.

4. Under Scetion 104(1) of the Act, where the Appellate Authority finds that advancee
ruling pronounced by it under sub section (1) of Scction 101 has been obtained b abe
appcllant by fraud or suppression of material {acts or misrepresentation of facts, 1t
| may. by order, declare such ruling to be void sb-initio and thercupon all the provisions
Cof this Act or the rules made thercunder shall apply to the appellant as if such

advance ruling has never been made.
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cName  and address of the M/s. 'he  lrode  City Municipal |
|
|

appellant Corporation, 246,Brough Road, rode-

P2t i p 33 |
F 638 001

G o User 1D D BBAAALTIY781131713

CAdvance Ruling  Ovder  against COrder No. 14/ARA/2021 dated 28 04-2021

J
;
which appeal is filed |
|
i

- Date of filing appeal 09.08.2021
Represented by Thiru. K.Sankaranarayanan, Advocate
Jurisdictional Authority-Centre | Coimbatore Commissioncrate, ?

Coimbatore |

Jurisdictional Authority -State | The Assistant Commussioner (ST)
' Brough Road Asscssment Circle

Whether pavment ol fees  for | Yes. Payment of Rs, 20000/ madce vide |
e aopcal s discharged. I challan No.SBIN 2108330001 1625 |
vow, e oot cond o ehallan s dated 02.08.2021 '

dota]s

At the outset, we would like to make it clear that the provisions of
both the Central Goods and Service Tax Act and the Tamil Nadu Goods
and Scrvice Tax Act are the same except for certain provisions.
Therefore, unless a mention is specifically made to such dissimilar
provisions, a referciice to the Central Goods and Service Tax Act would
alse mean a reference to the same provisions under the Tamil Nadu

Goods and Service Tax Act.

L. The subjeet appeal has been filed under Scction Q8(5)  of the
Tamilnadu Goods & Scrvices Tax Act, 2017 /Central Goods & Scrvices Tax Acl
2017 by Tvl The Erode City Municipal Corporation (hereinafter relerred to as
Appellant), The  appellant  is registered  under  GST  vide ISTIN

SOAAATLTYIS B2 The appeal 1s filed against the Order No.o 11/ARA/2021 dated
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28012021 passcd by the Tamil Nadu State Authority for Advance ruling on the

application for advance ruling filed by the appellant.

2. The Appellant  is a “Municipality” as defined in clause {o) of article 2430 of the
Constitution. They are rendering taxable services (vig) renting of immovable proporiy
service, mandap  keeper service and  arce doing the Tunctions centrusted o«
municipality under Twellth Schedule to Article 243W of the Constitution. They have
stated to undertake the following scrvices divectly/ throush contractors by tender
process and have sought ruling on the application of Notifications spectlicd in Colummn

It below:

RN jDescription ofi Direct | Service Advance ruling is required on
No | the service ! service by | through | the following  .whether  the
: . the | contractor services mentioned in Coluinn
' ., corporation s by  arc excinplied  vide Hetailcsons
; ‘ tender No or 8i. No cntry of the tabig to
1 ‘ process Notification as noted against

T each Sl. No in Column E.
Al B C D E
| fee trom parks ‘ Some times in ; Three Notification., NolA /2017 cied o5
| - some months | years leasc | 06-2017 {or} sl no 4 ol 12/2017 dt.
28-06-201
i .
| Market {ce-daily | Some times in | Three Notification. No 1472017 ('l'n ol 08

some months - vears lecase | 06-2017(er) sl no 4 o 12/00700
| dated 28-006-2017(or) 51 no 20 of
the table  to  Netificabion  No
11/20i7 T (Rate), daled 2856
2017

Market  foo Some (imes i Three Notification. No 1472017 dated

i weekly some months  vears lease - 06-20170r sl no 4 o Z,-%/’L G

| : dated 28-06-2017{or) 3i. no 21 of

1 the table  to  Notification  No

! 1172017 CT. (Rate), dated 280

f 2017

- |

' Fees for | vs in { Some times in | Three PNaotification. Noo 24 /0007 sl
Cbus stand {(bus  some months © years lease | 20170t sl no 4 of 12/2007 dt

| stand  entrance 06-2017

| : fee collection )

‘ !
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Pitini stalls

Travelers’

‘s
[RESIRH

for

Some mes in
LSO

CaCooler, auto,
L whoeler
Sl in bus .
s and

bungalows &
Crest housc |
{municipal
lodge)
FFees  on o pay
totlets

months

C Some times in

some months

Sorme Umes

some months

Some times in
some months

sin !

Three
years leasc

Threce
years lease

Three
ycars leasce

Three
c years lease

Three
vears leasce

S 13, Notification

8L No 7 of
- subject

Ao Exempted vide Sl Noo 70 of
Notification.  No  12/2017  {or)
payment ol tax  under  reverse
charge under sl no 5 ol
Notification. Neo 13/2017 Cenwral
Tax (Rate) ated the 28th Junc

2017

P13, Notilication No 1472017 daled

no 4 of 12/2017

28-06-2017ar sl,
dated 28-06-2017.

C. Notification /- 11/2017 (2806
20 1% (or) sl no 4 of 1272017 dated
28 06-2017(or) Sl ne 24 of e
table to Notiftcation No. 1172017
CT (Rate), dated 28 6 2017

A128-00
7odt 28

1472017
2017{or} sl. no 1 of 12/2G]1
06-2017

2. Nolification 1472017 di28-06-
2017(or} sl. no 4 of 1272017 dated |
28062017 or S Lb ol 12720107
dated 2806 2017

10

Notification No 14/2017 dated 286
06-2017ar sl. no 56 of Notification. .
No 12/2017 d 28-06 2017,

Notification no 12/2017
to  the  satisfaction Ui'%
condition since it is not
under renting ol imrmovable
property.

covered

Notification No 14/2017 d128-06- |
20170r sl. ne 4 of Netification. No
12/2017 dt 28-06-2017&S5l no 14
of the samc Notification /-since
condition 1s satisficd.

Notilication No 1472017 28006
2017(or) s. no 76 of Notification. No
1272017 dated 28-06-2017
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P Avenue recelpls
|

P Right to fishing
i bond

market

. For cntry
| vehicle in the
marlket
Cannual  track
| rent Cable

operator  laving
fec{optical

laving lee)

2 i
Renting
immovalsle
property

Renting of
Cimmovable

P property

Running a fish

fibre |

ol !

contract

[For cntlry
vehicle mn the
marlet

Dircet by the
municipalily
on lcase

Dircet by the |
municipality

on lcasce

contract Lo

anothcer

Central /
L Slate

Governmeoent. |
|

Three
yvears leasc

Three
yvoears lease

Three

vears lease

Three
yvears leasc

Based
contract

on

181, no 54 of Noublication. No
L R/2017 CT (Ratef, dated 228 6
2017,

(i)Press  Release Nooo a2/ 2oly
daled 2600018,

fiii) Sl no 24 of the table o

Notificalion. No. 11/2017 CT. [Reaie),
dated 28 62017, i

(IS Ne S of Notilieation, No
CoF Rete), dted 28 62017
[{i)31. no 24 of the able o
Notification No. 1172017 C4 [Ratej.
daled 28 6 2017

Shono 5 oof Notification No 10/ 00
or  Slono 24 of TH/2017 dated 2

06.2017.
Notification No 14/2017 28 06

2017{or) sl. no 4 of Natification. ~o
12/201% dated 28-00 2017,

Composite supply can be applicd
for road cutlting charges by treating

it as renting of immovable proport
and  reverse ;
applicable  under S
Notilication No 15/2017
06-2017 as amcended

charge

service .
Noooaa i

et e,

Nonpayment ol tax under reversc

charge under S No  HA of
Notification No 1372017 dated 28
06-2017  but paid ander o
charge and whether 1t can b
condonced and regulavised Tor the
period from 25-01-2018 n case  of

1 services Lo GS'TN holders

LSl o 8 of the table to Notification
No 1272017 dated28 062017
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ollant bod oo ght Advance Ruling on the following questions:

e uestions for which the ruling was sought arc:
01 Advancee ruling is required  in respect of 8L No 1 to 0, 8, 9 &13 whether the
scrvices rendered by them directly are covered under Twelfth Schedule to Artiele
AW of the Constitution and Jor exempled under the  Netification No
mentioned against cach Sl No.
2 In respecl of services rendered by them from S No 1 tol13 through tenda
contractors whether they are covered under Twellth Schedule to Artcle 2493W of
the Constitution and/or exempted vide the Notification no mentioned agains!
cach Sl No.
(.1 In respect of S Ne 14 they are collecting charges for laying of cables alongside
roads and collecting road cutting charges as well as annual rent. They reguire
advoee ruling whether composite supply can be applicd for classifving the said
serviee as renting of immovable property scrvice and reverse charge can be
applicd for collecting GST as per entry Sl No SA of the table to Notification No
1372017 (Cl rate) dated 29-06-2017 as amended from the (elephone operators
whio are GETIN hobders
b Invespeet of 51ONo 15 weelfl 25-01-2018, instead of reverse charge they collected
tax under dircct charge from the service availers who are registered with GSTIN
atd whether it can be regularlised. [to be (reated as technical lapse and
condoned since the service rendered by us had suffered tax and Govt. revenuce is
not atfected)
(3.5 In respeet of 8 No 16 the renting of immovable property service rendered by them
i o local authority 1o
(1] Purc state Govi offices {viz) Asst. Dircctor OF L IF Accounts, Project Officer,
1CDS, 1ICHS Centre: Deputy Supt. Of Police and pure Central Govt offices
(viz) post offices are fully exempted or not as per entry Sl no 8 of the table
te Notification. No 1272017 dated28-06-2017.

tiy - Co operative society(viz) Chindhamani Super Market, Jeeva Co-Op Society,
TNSTC Stall Society, Jeeva Co-Op Socicty and transport corporation TNSTC
are exemptled or not as per entry 8Shono 8 of the table to Notihication. No

1272017 dated28-06-2017.
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(1)  Nationalised Banks arc excempted or not as per Sl no 8 of the table o

Notification No 12/2017 dated28-06-2017.

4. The AAR pronounced the following rulings:

Advance ruling i1s required in respect of S No 1 to 6, 8, 9 & 13 whether the
services rendered by them directly  arce covercd under Twelfth Schedule to Article
243W of the Constitution and Jor exempted  under the  Notification. No mentionad

against cach Sl No as detailed below.

(. ! . . ,
- SL No | Deseription of  the | Ruling
! |
j service
|
I - Maintenance of Park Not o Supply of Scrviee as per Naotificaton

: I Nol4 /2017 -CT{R) & it 28-06-2017 as amoendeod |

‘ vide Notification. No. 16/2018 dated 26.07.2018

| 2. ‘ Providing Market | Not a Supply of Service as per Notification, |
L facttities daily PN 1A /2007 —-CTIRY & dt 28 062017

3. ‘ Providing Market | Not a Supply of Scrvice as per Notlication,

| ‘ facilitics -weekly ' Nol14/2017 -CT(R) & dt 28-06-2017

a. | Providing bays in bus | Not a Supply of Service as per Notilication.
: sland CNoTA/2017 -CTIR) & dt 28 06 2017 as amended ‘
: vide Notification. No. 16/2018 dated 26,07 2018

|3, ; (13 L.ocker rent | (BiFacility of providing locker for rent directly by |

‘ facilitics the applicant is taxable for the reason that Ihis;

5 does not [all under Notilication No 14/2017 dt 28

06-2017 and 18 taxable

DiProviding stand for | (D)Not a Supply of Scrvice as per N()lifi(f(lii()l'!,é
cycle,  scooter,  auto, | Nol4/2017 —CT(R) & dt 28-06-2017 as amended
four whecler stand  in | vide Notification. No. 16 /2018 dated 26 072018

bus stand  and other
places |

{)Providing room for | { K)This is exempled from tax as per S No, 14 of

rent  for  temporary - Notification 12/2017 CT{R) dated 28.06.2017 for

slay P the reason that their room rent/day/person s o

i | ! exceeding rupees 1000/
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Croviding Slavehiter ‘Not a Supply of Scrvice as  per Notification,
Nola/2017 ~CTR) & di 28-00-2017 as amended
vide Notification. No. 16/2018 dated 26.07.2018

housce lacilitios

|
i C L . .
o, . Providing tmvcllcrs[ Fhis is exempted from tax as per Sl Noo 14 of
i i |
bungalowsd rest - Nofification 1272017 CT(R) dated 28.06.2017 for !
Huuse the reason that their room rent/day/ person is not

cxceeded rupees 1000/- i
D9 I Providing Toilet | Not a Supply of Scrvice as per  Notification.
- facilities Nol4/2017 ~CT(R) & dt 28-06-2017 as amended
vide Notification, No. 16 /2018 dated 26.07.2018

lntry of vehicle in the ' Not a Supply of Service as per Noufication.

market Nol4 /2017 -CT(R) & dt 28-06-2017

Iy respect of services rendered by us from 8L No 1 tol3 through tendoen

conlractors whether they are covered under Twellth Schedule to Article 243W of the
Constitution and/or  oexcinpled vide the Notification. no. mentioned against cach 5L
Nooos follows.,

The applicant supphics the “Right to colleet the fees/right to cortain amenities’ o

i

the coniractors and  the supply  undertaken by the contractors are as per the ender
conditions which is an independent supply. The applicability of the Notification to the
stupplies of the contractors is not answered as per S5.95(a) read with S.103{1) of the
OGS Act.

S0 b vespeet of s3LONo Hd we are collecting charges for laying ol cables alongside
rouds and collecting road cutting charges as well as annual rent. We require advance
culing whether compeosite supply can be applicd for classifying  the said  scrvice as
renting of Immovable property serviee and reverse charge can be applied for coliccting
O8T as prer entry S No 5A of the table to Notification No 13/2017 {ClIC raie) dated 29
O 2017 as amendced from the telephone operators who are GSTN holders

Supply of allowing the road cut for laying the OFC and allowing the space alongside
the rowd for the OFC lines are not ‘composite supply” as defined under S, 2{(30) of the
=T Act, 2017 in as much as these two supplies are not made in conjunction with

cach other in the ordinary course of business. FHence Composite supply cannot be

applicd for classifving the said scervice as ‘Renting of Immovable property scrvice’
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2.4, In respect of SIL No 15 woef. 25-01-2018, instead of roverse charge we collected
tax under dircet charge from the service availers who are registered with GSTN and
whethor it can be regularhised. (to be treated as technical lapse and condoned since the
scrvice rendered by us had sulfered tax and Govt. revenue is not alfected)

The question seeks regularization of the payment made by them considering the saime
as a technical lapse, which is not in the purview of this autherily as per Scotion 97 (2)
and therefore, the question 1s not admitted under Section 95{77) of the At

(2.5, In respect of Sl No 16 the renting of immovable property service readered by
them as a local authority 1o

(1) Pure state Govt. offices (viz) Asst. Dircctor Of L I Accounts,  Project Officer,

[

IS, ICHS Contrer Deputy Supt. Of Police and pure Central Covt offices Sz post
offices are fully exempted or not as per entry Sl no 8 of the table to Nottheation No
1272017 dated28-06-2017.

(11) Co-operative socictylviz} Chindhamani Super Market, Jeeva Co Op Society.
TNSTC  Stafl Secicty, Jeeva Co Op Socicly  and  transport corporation TNSTO e
exempted or not  as per entry Sloono 8 of the table to Notilication. No 12/2017
clated28-06 2017,

{111) Nationalised Banks arc exempted or not as per Slono 8 of the table 1o
Notification. No 1272017 dated 28-06-2017.

Service of renting of immovable property by the applicant to another  Central/State
government/Union territory or Local authority alone 1s exempted from tax as per S
No. 8 of Notification 12/2017 dated 28.06.2017 and the services of renting ol
immovable property to other than Central/State Governmeoent, Hnton Territory or Lo
authoerity, are not exempted under Sl No. 8 of the table 1o Notification No. 12,2017
CUT {Rate) dated 28.06.2017.

o.Based on the above decision, the Appellant has filed the present appeal. The

grounds of appeal are paraphrascd as [ollows:

{i)S1 No 6- Slaughter house fees- In the application to the ARA it was pleadod that
Services by wav of slaughtering of animals 1s exemptled vide entry Sl No 56 of the Notin

No 12/2017 dated 29-06- 2017 as amended which reads as [ollows.
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P a0 : Heading 9988 | Services by way of NIL 1 NI

Pslaughlering of antmals.

cven though AAR in the order has given a ruling that services by way of
staughtering ol antmals Is not a service as per Notfn. No14/2017 dt 28 06-2017 it is
requested that exemption under 81 No 56 of the Notfin No 12/2017 dated 29-06-2017
vy alse be considered and extended. As per S No 50 of the table to Notfn No
b2/2017 dated 29-06-2017 exemplion is granted to the service rendered by way 7
Sorvices by way of slaughtering of animals” | It 1s applicable to the service and not (o
Che nersonfic) whether 1t is done by X oor Y or by the appellant it is exempted
vconditionally, Tt may be considered in o appeal by appellate authority  and ordered
(Lot the above activity is not only covered under Notfn. No14/2017 dt 28 06-20617 but

also under ST No 56 of the Notfn No 1272017 dated 29-06-2017 as amended .

HLED N - Fees on pov B ouse toilets- [nthe application to the AAR 10 was pleadec
thot servioes by way of public conveniences such us provision of facilitics of bulhroom,
ceushrooms, lavatories, urinal or toilels is exempted vide entry S No 76 of the Notfa No

12/2017 dated 29-06 2017 as amended which reads as follows.

Services by way ol public conveniences | Nil ; NI
'such as  provision  of facilitics  of | |
hathroom, washrooms, lavalories, | 1
urinal or toilets. 3 ‘

s Heading |

S ISIo P!

L

ven though ARA i ihe order has given a ruling that services by way of public
conveniences such as provision of facilitics of bathroom, washrooms, lavatorics, urinal
or toilets. is nol a service as per Notfn, No14/2017 dt 28-06-2017 but the request of
the appellant that  the said service is exempted under S No 76 of the Notfn No
D2 S000 dhed 2006 2017 was not considered and extended. 1t may please be noted
cxeraption is granted o the service and not Lo the person (ic) whether it is done by X
or Y or by the appcllant it is cxempted unconditionally. it may be considered n
appeal and ordered that the above activity is not only covered under Notln.
No 20017 dt 28 062017 but also under 81 No 76 of the Notin No 12/2017 dated 29

O 2017 us amended
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(iii} In respect of Sl No 5B- locker rent provided in bues stand it has been
dectded in the above order by ARA that it is taxable, In our application it was pleaded
that the said service is covered under Twellth Schedule o Article 243W of the
Constitution and hencee it is exempted. I is now submitted that the said activity locker
rent 1s a Cloak room activity .

2. The functons entrusted (o a municipality ander the Deelfth Schedule 1o At
243W of the Constitution are as under....

The words,”such as” under (1) and ,”including” under {gq) of the functions
entrusted to Municipality in twelfth schedule to Article 243 W have vide
coverage and it could not be restricted to the definition as ordered of the ARA.
Henee 1t is submitted the locker rent may be declared as an actlivity covered under
Twellth Schedule to Article 243W of the Constitution  and coverced under Notfn No

472017 and it may be declared as “not a service”.

N
i

While discussing the following services rendered by the appetiont dircet to the pablic
it was declared by the ARA as not a supply of service . L may please be noted that 1tis
net an exemption Notin/- bul a Notin issucd under Scction 7 (2) to treat whethaor the
activity undertaken by the local authorily s a service or not since it is o fnnction
catrusted  to o Municipality ander article 2450W of the Constnntion. When of i 000 5
service it is oulside the scope of supply (ic} levy and collection of tax under section 7.
It was already declared fordered by the ARA that the activity done by the appeliant
under 243 W is not a scrvice in respecet of

Sl No.o Fee from parks

Sl Noo 2- Market fee-danly

Si. No. 3- Market fee -wecekly

Sl No. 4+ Fees for bays in bus stand

Sl No. 5D -cevele stand, scooter, auto, four wheeler stand in hus stand  and

other places.
Sl No. 6- Slaughter housc [ces.
S1oN6.9- [Fees on pay &usc totlets.

Sl No I3 For entry vehicle in the market.

I1I. When the above activitics were declared  as © nol a scrvice’ under Notin No
1472017 then  there is no nceessily to go into the details of the service recipient,

consideration paid lor the activity ete. In view ol the decision of the ARA that the above
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activitics are not a service for dircet activity rendered by the appellant it 1s prayed
that the above activitics done by the appellant  through tender contractors may also
Doodocinred as ol o senice sinee it s 4 a function of @ Municipality under article
2433 of Lhe Constitution and covered under Notfn No 1472017

The appellant never asked  a question w. r. t the service provided by the tender
contractor Lo the public. The question was w.r. t the service provided by the appellant
toothe tender contractors. Henee the answer of the ARA to the Question No 2 is not
correct and 1L 1s requested the appellate authority may  give the correct the answer o

Ouestion No 2 after taking into the following submissions.
Appellant’s submissions.

It respect of 8 No 1 te 13 rendered by the appellant to tender contractors  activities
are purcly on public interest and arc undertaken as mandatory and statutory
functions. Thev could  not to be treated as a service  as per the above Notfn

Cherefoare. sueh activitics assigned to and performed by a sovercign [/ public cuthonty
arnder the provisions of any law, could not be treated as taxable service. Any amount
/ fee collected for such activity  could not to be treated as consideration for lhe
purpese of levy of GST since it is outside the scope of levy. Tence the order of the ARA
rrect and the conention of appellant may be accepted and orders of the ARA

o tral oo

may bhe overruled.

1. Maintenance of park is covered under () of Twelfth Schedule to Twelfth Schedule to
Article 243W of the Constitution which read as follows @

(iProvision of urban amenilics and facilities such as parks, gardens, playgrounds.

2 & 3. Market fee daily &weekly are covered under (¢}, (1) and (1) & of Twellth
Schedule to Article 243W of the Constitution which read as follows -
(] Planning for cconomic and social development
(i) Sufeguarding  the inlerests  of weaker sccltions  of  society, ncluding Lhe
handicappoed and mentally retarded.

(1) Provision of urban amenitics and facilities such as parks, gardens, playgrounds.

(b} It has been order by the ARA w. r. 81 No. 2& 3 Market fee daily&Market fee
weekly that dircet collection by municipal corporation are covered  Pwellth
Schedule o Article 243W of the Constitution and as per Notification No. 1472017

Centrad Tax (Rate) New Delhi, the 28th June, 2017 the scervices by way of any
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activity i relation to a function entrusted (o & Municipality under article 245W of
the Constitution s not a service dlence both the services are not chargeabie o
tax. The same  ruling will apply to tender contractors also . [t s submitted thal
exclusion from service was granted to the activity  and not to the person e
whether it is done by X or Y or by the appellant it 1s outside the scope ol servics
When the actvity 1s oul the scope of service there is no need examine the details of
the activity receiver (tender contractors) and the consideration towards  the
activity(tender moncey) Henee the above activitics may be declared as not a service
but an activity in rcelation te a function of Municipality under article 243W of the
Conslitution and coverced under Notln Neo 14/2017CT (rawe) di 2806 2017 as well
as the relevant GO of TNGST Ac(,2017. It is a fact  that the contractors of
municipal corporation are public servants and the activities  rendered by the
municipal corporation to the contractors (public servants) could not be tormed os
service and the contractors could not be termed as bowness entities but they
agents of the municipality as per para C above. Hence the collection and
maintenance work entrusted by the municipality to the contractors could not be
termed a8 service since it is arrangement between principal and agent (o) i this
case Govt. and public servant and amount paid by the contractor to Govt - towards
rendering of work entrusted under Section 374 and other provisions of the Tamil
Nadu District Municipalitics Act, 1920 and the flunctions cnirusted (o o
municipality under the twellth schedule to article 243W of the constitution could
not be termed as service. As there is no service the question of payment of GST will
not arise on all those leasce contracts since the rate iixed by Govi. was adopted and
the activifies were rendered by the contractor Lo the public in the name ol the local
authority ancd receipt has been issued in the namce  of the local authority 1o 1the
public.

The daily & wecekly market arc related agriculture activity and it is prayed that 51
no 2 & 3 may he declared as not as services and covered under Notfn no 1472017 and
if they are treated as scrvices thev are covered under S no 24 of the table o
Notification No. 11/2017 CF (Rate), dated 28 6 201 7.

{#)Fces for bays in bus stand is covered under (i&(l) of Twelfth Schedule (o Article

243W of the Constitution which read as {ollows
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‘) Public amenitios fncluding streel lighting, parking lots, bus stops and public
CORCINCICES.
(Pravision of urban wmenites and Jucilitics such as parks, gardens, pluygrounds.
s been order by the ARA w. .t 81 Nob. Fees for bays in bus stand done direct
collection by municipal corporation arc covered Twelfth Schedule to Article 243W
s the Constitution and as per Notification No. 14/2017-Central Tex {Rate) New

el the 28th June, 2017 the seevices by way of any activity in refation o o

pection cntrusted 1o o dunicipality under article 243W of the Constitution s not
¢ service Jlence  the service is not chargeable to tax. The same ruling will apply
to lender contractors aise . 1L may please be noted exemption is granted to the
cotivity and not to the person ic) whether it s done by X or Y or by the appellant
vk ouside the scope of service - When the activity is out the scope of serviee there
v oo need examine the details of the activity receiver (tender contractors) and the
consideration towards the activity{tender money) Hence the above activity mayv boe
declured as nob a service but an sclivity in relation to a function of . Municipahty
vncder article 290W of the Constitution and covercd under Notln No 14 /201707
(vate] ot 28 -06-2017 as well as the relevant GO of TNGST Act, 20171t 1s submitied
that itis nol o taxabie service due to the following reasons. As por the Tanil Nadu
Districl Municipalites Act, 1920 as detalled in para C above itis a fact that the
cottractors ol municipal corporation arc public scervants and the services rendered
by the municipal corporation to the contractors (public scrvants) could not be
terined as service and the contractors could not be termed as business entities but
thev are agents ol the municipality tHenee the collection and maintenance work
coraniod by the snenicipality to the contractors could not be tered as service
since it is arrangement between principal and agent {ic) in this case Govt. and
public scrvant and amount paid by the contractor to Govl . towards rendering of
work entrusted under Section 374 and other provisions of the Tamil Nadu District
Lhineipadities Act, 1930 and the functions entrusted to o municipality under the
reelith schedule to articte 243W of the constitution could not be termed as service.
As there is no service the question of payment of GST will not arise on all thosc
icase contracts since the rate fixed by Govt. was adoepted and the activity is
rendered by the contractor to the public in the name of the loeal authority and

receipt has been issuced in the name of the local authority to the public.
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5. Bus-stand -—others . It relates to
(A) charges [or of TV advt. 1in bus-stand
(13) Tocker rent provided in bus-stand
{C} Tower shop in bus stand in open space

(D)evele stand, scooter, auto, four wheeler stand in bus stand and other places

and

(IXeollection of room rent for temporary stay

A) The ARA has not taken into consideration of the contention of the
appellant in the application and has not discussed the issue at all in the order
and the above contention may be taken into consideration ant the appeal may be

allowed.

B} it is submiued the locker rent may be declared as anm o activity  covered e

Twelfth Schedule to Article 293W of the Constitution  and covered under Notln No
A4/2017 and it may be declared as -not a service’.
[t is submitted that it is not a taxable scrvice due to the following reasons. As por the
Tamil Nadu District Municipalites Act, 1920 as detailed iy para & above it is o faee
that the contractors of municipal corporation are public scervants and the menvieers
rendered by the municipal corporation to the contractors {public servants) could nol
be termed as service and the contractors could not be termed as business entitics bul
they are agents of the municipality Hence the collection and maintenance work
entrusted by the municipality (o the contractors could not he termed as serviee sine
it is arrangement between principal and agent (ic) in this coase Govto and publhee
servant and amount paid by the contractor to Govt . towards rendering ol work
entrusted  under Scction 374 and other provisions of the Tamil Naduo District
Municipalities Act, 1920 and the functions entrusted to a municipality nnder the
twellth schedule 1o article 243W of the constitution could not be termed as service, Ag
there is no service the question of payment of GST will not arise on all those lease
contracts since the rate fixed by Govt. was adopted and the activity is rendered by the
contractor Lo the public in the name of the Tocal authority and receipt has been issned
m the name of the tocal authority 1o the public
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) flower shop in the bus stand 4x4 in open space in various places of bus stand

and in RC buildings

Flower shop s covered under (1) of Twelfth Schedule to Twelfth Schedule to
Artiche 243W of the Constitution which read as [oHows -

/i Stifeguarding  the interests of weaker sections  of society, mcluding  the

handicapped and mentally retarded.

Hois alse coverced under the functions ¢ntrusted 1o a Panchavatl under the Eleventh
sichedule to Article 2430 of the Constitution are as under :

(i}  Agriculture, inclhuding agricultural extension.

Thers is no restrictioss for the municipality to perform functions of a

Panchayat.

tinjAs per Notification No. 14/2017-Central Tax (Rate) Ncew [Dclhi, the 28th
Jue 20T CSenvices byoway ol any activity in relation 1o a funclion entrusted o o
Fanchiavat under articie 243G of the Constitution |or to a Municipality under
article 243W of the Constitution|2.” 1s not a scrvice .lHenee 1t is not chargeable to
Lanx.

10 eyele stand, scooter, auto and four wheeler stand in bus stand

An per Notification No. 14/2017-Central Tax (Rate) New Dcelhi, the 28th June, 2017
“sernvices by way of any activity in relation Lo a function entrusted Lo a Panchayat
urider article 243G of the Constitution Jor to a Municipality under articie 243W of the
Constitution]2.” Is not a scervice JHenee it Is not chargeable Lo tax.

cycle stand, scooter, auto, lour wheeler stand 1n bus stand is covered under (g
ol twelfth Schedule o Twelfth Schedule to Article 243W of the Constitution which
rocd as follows
() Public amenitics including street lighling, parking lols, bus stops and public

COLPCIICROES.

It has heen orderced by the AAR (hat dircct scrvice by the municipal
cornoration wer tmamtenance of parkoas covered under  Tweltth Schedule 1o Article
AW ol the Constitution  and hence covered under Notification No. 14/2017-
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Central Tax (Rate) New [Delhi, the 28th June, 2017and henee 10 18 not a serviee and
1L 1s not chargeable (o tax. When it 1s out side the scope of scrvice there is no need to
examinge who is the scrvice availer and consideration received cte. When il is not o

service it is applicable to tender contractors also.
E. collection of room rent for temporary stay.
Collection of room rent for temporary stay is covered under (1) and{ag} of Twellth

Schedule to Article 243W of the Constitution

6. Slaughter housc fecs.

Maimntenance of Slaughter house  are covered under {8) of Twellth Schedule

Article 243W of the Constitution which reads as follows
{r] Regulation of slaughler houses and lanneries.
It has been ordered by the ARA that dircet service by the municipal
corporation w.r. L. slavghtiering of animals is covercd under  of Twellth Schedule

Article 243W of Lhe Conslitution and hence covered under Notification Mo,

i4/2017-Central Tax (Rate) New Delhi, the 28th June, 2017and hence iU is not o
service and it is not chargcable to tax. When it i1s out side the scope of service there is
no need to examine who is the service availer and consideration received cte, When 1
s not a service the same contention of the Notfn. s applicable o tender contractors
also duc to the followng reasons . As per the Tamil Nadu District Municipalitics Act,
1920 as detailed in para C above it 1s a fact that the contractors of muniaipal
corporation arc public servants and the services rendered by the mumcipal
corporation to the contractors (public servants) could not be Lermed as service and the
contractors could not be termed as business entities but they are agents of the
municipaiity [lcnce the collection  and  maintenance  work  entrusted by the
municipality to the contractors could not be termed as service since iU s arrangermen!
bhetween principal and agent (ie) i this case Govt, and public servant and amonn:
paid by the contractor to Govt . towards rendering of work entrusted under Section
374 and other provisions of the Tamil Nadu [strict Municipalities Act, 1920 and the
luncuons entrusted to a municipality under the twelfth schedule to article 243W of the
constitution eould not be termed as service. As there is ne service the auestion o

payment of GST will not arisc on all those lease contracts since the rate lixed by Gaovt,
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veers adontod and the aetivity s rendercd by the contractor to the public tn the name of
L o N

the loeal authority and  receipt has been issued in the name  of the local authority to

the public.
(i) Rescrving our right to claim the benfit of Notfn/ No. 14/2017  the following

subussions cre omade In ie application to the ARA It was  pleaded that

Services by way of slaughtering of animals is exempted vide entry 51 No 56

of the Notfn No 12/2017 dated 29-06-2017 as amcnded  which reads as

follows.
B Cteading Services by wav of slaughtering ! NIL | NIL
i ) . | \
I
. . |
09R8S ol animals. i

Coenthough AAR Inthe order has given a ruling that scervices by way of slaughtering
A animals is exempted as per Notfn, Nol4 /2017 dt 28-06-2017 it was requesied that
the exemption under 81 No 56 of the Notln No 12/2017 dated 29-06-2017 may also be
considered and  extended. Bomay please be noted  that exemption is granted to the
sorvice and not to the oerson. (fe) whether it is dene by ihe Mumctpaliny to the
iendur contractors o by any other person to any body and whatever may be the
constderation 1t is fully cxempted unconditionally and  hence exemption has Lo be

cranted Lo the appellant in respeet of the tender contractors,

7. IBunk stalls.

ARA has not discussed the points of the appellant in the order and hence the above
issuce may be considered and decided in the Tavour of the appeliant.
5. Rent —traveller’s bungnlows & rest house -municipal lodge .

Collection of room rent for temporary stay is covered under (1) andiqg) of Twelith
schedule to Article 2453W of the Constitution which reads as follows .

(M Provision of urban amenities and facilities such as parks, gardens, playgrounds.

()] Public amenities neluding streel lighting, parking lots, hus sfops and

public convenicnces.
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The wordings , ‘such as’ and ¢ including © have vide coverage and applving the
above definition the activity of rom rent for temporary stay is covered under the above

definition under (1) and(c) of Twellth Schedule to Article 243W of the Constitution.

9. Fees on pay &use toilets

.

I'ces on pay &usc toilets is covered under (q) of Twelfth Schedule to Article

2493W ol the Constitution which rcads as follows

q) Public amenitics including street lighting, parking lots, bus stops and public

CORDCTIETOCS.

As per Nottlication No. 14/2017-Central Tax (Rate) New Delhi, the 28th Juane,
2017 “Services hy way ol any actlivily in relation to a {unction entrusted to a
Panchayat under article 243G of the Constitution |or Lo a Municipality under article

243W of the Constitution]” is not a service Hence 1t is not chargeable to tax.

While discussing the services rendered by the appellant doect to the pubine
was declared by the ARA  as not a supply of service . [t may please be noted tiat it s
not an exemption Notfn/- but a Notfn issucd under Scction 7 {2} to treat whether the
activity undertaken by the local authority 1s a service or not since it is a function
cnurusted 1o a Municpality under article 243W of the Constitution. When it (s not
service 1L is oulside the scope of supply (ic) levy and collection of tax under Scetion 7.
[t was already declared Jordered by the ARA that the activity done by the appellant
under 243 W is not a scrvice in respect , Fees on pay &usc toilets’. When the above
activitics were declared  © not a service” under Notfhh No 14/2017 then  there 1s ne
necessily to go into the details of the scrvice recipient, consideration paid for the
aclivity cte. In view of the decision of the ARA thatl the above activitics are not a service
for dircet activity rendered by the appellant it s prayed that the above activitics done
by the appellant  through tender contractors mayv also be declared as not o serviee
since a flunction  of a Municipality under article 243W of the Constitution and
covered under Notln No 14/2017. When it is not a scrvice the same contention ol the
Noifn. is applicable to tender contractors also due to the following reasons . As per
the Tamil Nadu District Municipalites Act, 1920 as detailed in para C above 1t is o
fact that the contractors of murnicipal corporation arce public scrvants aud the services

rendercd by the municipal corporation to the contractors (public servants) could not
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Setermied as serviee and the contraclors could not be termed as business entitics but
ey are agents of the municipality Henee the collection and maintenance work
cntrusted by the municipality to the contractors could not be termed as scervice sinee
is arrangement between principal and agent (ic} in this casce Govt. and public
sorvani and amount paid by the contractor to Govt . towards rendering of work
cinrusted under Scction 374 and other provisions of the Tamil Nadu Instrict
Viundcipalitics Act, 1920 and the functions entrusted to a municipality under the
ceclith schedule o article 243W of the constitution could not be termed as service. As
there oo service the guestion of pavinent of GST will not anse on all those lease
contracts smee the rate fixed by Govt was adopted and the activity is rendered by the
coniractor o the public in the name ol the local authority and receipt has been issued
i the name of the local authority to the public.

{1 Reserving our right Lo claim the benfit of Notin/ No. 14/2017  the following

submissicns e made. In the application to the ARAC I was pleadod tha

services by way of |, “IFees on pay &usc tollets ™ Jis exempled vide entry 51

No 76 ol the Notfn No 12/2017 dated 29-06-2017 as amended  which reads
as follows:

Ve Cleading Seivices by way of public | NI

0G4 ' convenicnces such as provision of i
factlitios of bathroom, washrooms,
avatories, urinal or tottets. |
' Sventhouph AAR i the order bas given a ruling that services by way of slaughtering
of animals s exempled as per Notfn, Nol14/2017 dt 28-06-2017 it was requested that
the exemption under St Noe 76 of the Notfn No 12/2017 dated 29-06-2017 may also be
coneidered and  extended. It may please be noted  that exemption 1s granted to the
serace and not Lo the person. {icl whether iU is done by the Municipality  to the
tender contractors or by any other person to any body and whatever may be the
consideration it is fully cxempted unconditionally and  hence exemption has to bhe

aranted to the appellant in respect of the tender contractors

10, Avenue receipts.- enjoyments of fruits of the trees in high ways of particular

area .
The functions entrusted to a Panchayvat under the Eleventh Schedule e Article
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243G of the Constitution are as under ;
{i) Agriculture, including agricultural extension.
(1) Land improvement, implementation of land reforms, land conselidation and sofl
conscrvation.
{ii) Minor irrigation, water management and watershed development.
(iv)] Animal husbandry, dairying and poultry.
{v) Fisheries.
(vi) Social forestry and farm forestry.
{vii) Minor forest produce.
{viil) Small scale industrics, including food processing industrics.,
(ix) Khadi, village and cotlage industrics.
(x] Rural housing.
(x1) Drinking walcr
(xii) Fuel and fodder
(x11]) Roads, culverts, bridges, ferriecs, waterways and other means of
communication,
(xiv} Rural clectrification, including distribution of clectricity.
(xv] Non-conventional encergy sources.
(xvi) Poverty alleviation programme.
{xvil) Education, including primary and sccondary schools.
(xvii1) Technical training and vocational education.
(xix) Adult and non-formal cducation.
(xx) Libraries.
(xxi) Cultural activitics
(xxii) Markets and lairs.
{xxiii) Health and sanitation, including hospitals, primary hcealth centres and
dispensarics.
{xxiv) Family weclfarc.
(xxv) Women and child development.
(xxvi] Social welfare, including welfare of the handicapped and mentally
retarded.
(xxvil) Welfare ol the weaker sections, and in particular, ol the Scheduled

Casles and the Scheduled Tribes
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(xxvili) Public distribution system.,
(xxix) Maintcnance of (:()mml;mity asscts.
As per entry SENo 34 of the table to Notln No_Notification No. 127201 7-C 1 (Raie). dated

ONG6-20T and Notifications issied by State as amended uptodate | ihe said service iy exempied.

34 Heading 9986 iS(:r\«’iccs relating to cultivation of plants and rcaringi NIt
| of all lifc forms of animals, cxcept the rearing of

i horses, (or food, fibre, fucl, raw material or other!

!

similar products or agricultural produce by way of - :
drying, cleaning, trimming, sun drying,:
fumigating, curing, sorting, grading, cooling or
bulk packaging and such like opcrations which
do not aller the essential characleristics of
agricultural  produce but make it only

| marketable for the primary market;

{d) renting or lcasing ol agro machinery or vacant

' | land with or without a structure incidental Lo
its use;

(¢) loading, wunloading, packing, storage or
warchousing of agricultural producc;

() agricultural extension scrvices;

(g) scrvices by any Agricultural Produce Marketing

Commillee or Board or scrvices provided by a

commission agent for sale or purchasc of

agricultural produce.

l(h)scrvices by way of fumigation in a warchousc of

agricultural produce.

It may please be noted that exemption is granted to the service in the above Notfn/-

and not to the person.  (ic) whether it is done by the Municipality to the tender
contractors or by any other person to any body and whatever may be the
consideration it is fully exempled unconditionally and hence exemption has to be

cranted to the appellant in respect of the tender contractors.
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11.Right to fishing in bond- Enjoyments of right - fishing in a particular bond.

i} Three years tender contracts by tender notice for the purposce of right o fishing
(a)Scrvice provider is the municipal corporation.
(b}Scrvice availer is the tender contractor who succecded i the lender process
(c)Scrvice Is right o take fish in a particular bond as per thoe preseribed
conditions ol tender,
(djconsideration is the amount determined and confirmed in the tender process.
It may plcase be noted thatl exemption is granted to the scervice and not to the
person.  {ic) whether it 1s done by the Municipality to the tender contractors or by
any other person to any body and whatever may be the consideration it is fully
exempled unconditionally and hence exemption has to be granted to the appellant in
respect of the tender contractors
12. Running a fish market. —right to sell fish in a particular shop in a specified

arca,

(i)Three years tender contracts by tender notice for the purposc of selling fish from

o particular shop ol a particular arca.

(ajservice provider 1s the municipal corporation.
(b)Service availer 18 the tender contractor who succeeded in the tender process
(c)Service is enjoyments of fishing in a particular bond as per the prescribed
condilions of tender.
(d)consideration 1s the amount determined and confrmeoed 1o the tendey
process,
(i1) The functions entrusted to a Panchavatl under the Eleventh Schedule to Article
243G of the Constitution.
{V} Fisheries
(xxii) Markets and fairs.
H may plecase be noted that exemption is granted to the service and not (o the persen.
(ic) whether it 1s done by the Municipality to the tender contractors or by any other
person o any body and whatever may bhe the consideration it s lully cxempted
unconditionally and hence exemption has 1o be granted to the appellant in respect of

the tender contractors
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13.For cntry vehicle in the market

As por Notification No. 14/2017-Central Tax (Rate) New Dcelhi, the 28th Junc, 2017
“Services by way of any activity in rclation to a function entrusted to a Panchayat
under article 243G of the Constitution Jor to a Municipality under article 243W of the
Constitation|” 1s net a service JHenee 1t 1s not chargeable 1o tax.

“cntry of vehicles in the market” s covered under () of Twellth Schedule 1o
Twelfth Schedule to Article 243W of the Constitution which read as {ollows -
) Public amenities including street lighting, parking lols, bus stops and public

CONLCICIOUS,

I has been ordered by the AAR that dircet scervice by the municipal corporation
w.r. t maintenance of park is covered under ol Twellth Schedule to Article 243W ol
the Constitution  and hence covered under  Notfication No. 14/2017-Central Tax
(el Now Dethi, the 28th June, 2017and hence 10 1s not a service and 10 1s not
chargenble to tax. When il is out side the scope of service there is no need to examine
who is the service availer and consideration reccived cte. When it 1s not a service 1t 1s
applicable to tender contractors also due to the following reasons .

As per the Tamil Nadu District Municipalites Act, 1920 as detailed in para C
above it is a fact that the contractors of municipal corporation arc public scrvants
and the services rendered by the municipal corporation to the contractors {public
servants) could not be termed as scervice and the contractors could not be termed as
business entitics but they are agents of the municipality Ience the collection and
maintenance work entrusted by the municipality to the contractors could not be
termed as service since i is arrangement between principal and agent (ic) in this casc
Govt. and public servant and amount paid by the contractor to Govl . towards
rendering of work entrusted under Scetion 374 and other provisions of the Tamil Nadu
District Municipalitics Act, 1920 and the functions entrusted to a municipality under
the twellth schedule to article 243W of the constitution could not be termed as scrvice.
As there is no scervice the question of payment of GST will not arisc on all those leasc
contracts since the rate fixed by Govt. was adopted and the activity is rendered by the
contractor o the public in the name of the local authority and receipt has been issued

i the name of the local authority to the public.
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Question No 3.
14. Annual track rent -Cable operator laying feef{optical fibre laying fee]
Charges towards cutting and repairing and rectification of roads and payment of
annual rent for the optical cable laid alongside roads basced on Contract.
a)scrvice provider 1 the municipal corporation
(b)Scervice avatler is the operator of phone/mobile scrvices.
( ¢} scrvice is renting of immovable property service.
() consideration is rent paid for optical cable laid alongside roads .

Whether the whole service can be treated as renting of immovable property
service  as composile supply  and reverse charge can be applicd since the service
availers are registered with GSTN and the service provider is a local authority.

There are two charges collected{i) road cutting charges towards laving ol cable
and (ii) renting of road for the optical cables laid. Kind altention is invited to Section 2
{30) “composite supply” means a supply made by a taxable person o o recipiond
consisting of two or more taxable supplics of goods or scrvices or both, or any
combination thereof, which are naturally bundled and supplicd in conjunction with
cach other in the ordinary course of business, onc of which 1s a principal supplv: the
principal supply is renting of space lor laying cable and appiving the above defintion
the road cutting charges has also Lo be treated as renling and whole service has to be
classificd as renting ol immovable property service.

The ruling of the AAR are that the track rent is accounted under heading s
accounted in the heading 1308007 and the road culling charges (road restorationy is
accounted under accounting head head 1407001 Also road cutting charges 1s onc
time supply. The rental charges are periodical. Both the supplics are not supplicd in
conjunction with cach other in the ordinary course of business and thercfore the same
18 nol a composite supply.

The decision of the AARIs based on the accounting head of the two services which
i1s not at all correct. It is truc that road cutling charges is onc time supply and the
rental charges are periodical. But both the services arc conjunction with cacli other in
the ordinary course of business because without road cutting optical cable couid not
be laid. Without laying the cable rent could not be collccted . Hence conjunction is

there for road cutting and collecting rent for cable laid alongside road and hence it s
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compositc supply. Principal supply is renting and supplementary supply s road

culung

ioview of the above the contention of the appelant that composite supply has to be

adopted {or road cutling charges may be accepted.

6. PERSONAL HEARING:

The Appellant was granted personal hearing through Virtual Personal Hearing as
reauired under law before this Appellate Authority on 23-09-2021.The Authorized
representatives of the Appellant Tvl. K. Sankaranarayanan |, Advocate of the appeliant
company  appearcd  lor hearing. They reiterated  the written submissions  and
cmphasized that

. In addition to the grounds of appeal submitted with the paper book documents
the following arounds are submitted and the same was also requested to be
taken on records as writlen submissions for the virtual hearing to be held on 23
00-2021 .

2. During the scrvice tax period prior to 01-07-2017, show causc notice
C.NOV/IS/A48/20185T Adj.,, SCN Sl No 06/2018 Commr, dated 24-10
20018ANnnexure A attached) was issucd by the Commissioner of Central Tax |
Salem to Lrode City  Municipal Corporation (the appellant).in para 6 lo 8 in
page number 2 to 4 of the show cause notice, Commissioner discussed various
provisions ol THIE TAMIL NADU DISTRICT MUNICIPALITES ACT, 1920 and
CBIC Circular No.96/7/2007-ST F.No.354/28/2007-TRU New Deihi, the 239
August, 2007 and concluded in the show causce notice itsell that Parking fec,
Markct fees{annual leasc), Market fee-weckly(Annual lease}, slaughter housc
e, fees on pay & usc toilets(annual lease} and Garden/park receipts cle. were
not chargeable o scrvice tax. There is no major difference between concept of
icvy of scrvice tax for the period prior to 01-07-2017 and the levy of GST w.elf
01-07-2017 .Previously during scrvice tax period the activitics were covered
under negative list / full exemption under Neotfn Ne 25/2012 dated 20-06-
2012, During GST period wee, F01-07-2012  as per Notification No. 14/2017-
Central Tax (Rate) New Delhi, the 28th June, 2017 issucd under Sub scetion (2)

ol scction 7 the following activities or transactions undertaken by the Central
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Government or State Government Jor Unifon lerritory|t or any local authority
in which they are engaged as public authority, shall be treated neither as o

supply of goods nor a supply of scrvice, namely:-

“Services by way of any activity i relation to g function entrusted (o a Panchayat vnder

arlicle 243G of the Censtitution for to a Municipality under article 243W of the

Constitution.

The decision of the Commissioner/Salem is applicable to the lovy of GST for the
above services. The decision of Commissioner of Central Tax ,Salem in the above show
causc notice that Parking fee, Market fees{annual lcasc), Market fee-weckly(Annual
leasc), slaughter housce [ee, fees on pay & use toilets(annual lease) and Garden/park
receipts cle that service tax were not chargeable  will have major impact on OS7T
period also as per CGST/TNSGST Act,2017 . It is submitted the above decision o
Commissioner ol Central Tax/Salem is not only applicable to the above scrvices but
also to all the activities St no 1 (o 13 mentioned in the appeal as per the grounds of
appeal  submitted.  THenee it is prayed  the ratio of the decision  of  the
Commissioner/Salem may be applied for the GST period also and the our appeal be
allowed for all the activitics from SL No 1 to 13 in casc of the activitics rendered by the
appcllant to tender contraclors covered under Question 2 and also to the items

covered under Question 1 in the nresent appeal,

3. Morcover the following decisions periaining to the service tax /GST may also be
taken into consideration and it is submitted that the ratio of the decisions 1s also
applicable to the present appeal .

(112018 (364) KK.L.'T. 768 (Sctt. Comm.)BIFORE THE SETTLIEMENT COMMISSION,
CUSTOMS, CENTRAL EXCISE AND  SERVICE TAX, CHENNAIADDITIONAL

o

BIENCIS/8Shri C. Rajendiran, Vice-Chairman and R.1D. Negi, Member N RIEE

COMMISSIONER, MAHABOOBNAGAR MUNICIPALITY, TELANGANA Final Order No.

3/2018-871., dated 10-1-2018 in Application No. SA. (S 5172017 SC wherein it
was decided that Scrvice tax liability of market lees collected from contractors and on

slaughter house fee charges collected [rom contractors were not chargeable.
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POGTE 28] GUSUTULD 193 {Call) IN THIES HIGH COURT AT CALCUTTA Protik Prakash

(;‘
IR B

Sancrjec,  J.PIONEICR  COOPERATIVEE  CAR PARKING  SERVICING  AND
CONSTRUCTION SOCIETY LTD Versus STATIE OF WEST BENGAL W PP No. 9625 (W]
ol 2019 decided on 305 2019 whercin it has been decided that Parking scervices
Municipal Parking lots under Kolkata Municipal Corporation - Parking fces collected
by o Cooperative Car Parking Servicing and Construction Socicty Lid. for providing
Municipal Parking lots, prima lacie, not liable to GST as Municipal Corporation is also
Viunicipadity under Articles 243 and 243Q of Constitution of India and covered by
cxermption in respect of all functions under Article 243W ibid - Department directed
ot 1o lake cocreive action for recovery of GST for Municipal Parking lots - Scetion 73
ol Central Goods and Scrvices Tax Act, 2017 /West Bengal Goods and Scrvices Tax
Sor 2O [oeras 2050

fig, 2019 (20) G.S/TL. 288 (Tri. - Mumbai) IN THIE CESTAT, WIEEST ZONAL BIENCHL
MUMBAL 8/8hrt Ramesh Nair, Member (J) and Raju, Mcecmber {T) KARAD NAGAR
PARISHAD Versus COMMISSIONER OF C. EX. & ST, KOLHAPUR Final Order Nos,
AS8H1006-85187 /2018 W23, dated  29-1-2018 in Appcal  Nos.  ST/85060 &
S6051/2014-81(D1) wherein it was decided that Renting of Immovable Property
Levy of Service Tax on slaughter housce fees collected by Municipal Corporation - As
per Twellth Schedule of Constitution of India, Regulation of slaughter houses is
sovercign function of Municipal Corporation - Demand of Scrvice Tax on slaughter

house fees collected, set aside - Scetion 65(90a) of Finance Act, 1994, [para 4}

(vition bic Madurai HC  in the decision W P (MD)NG. 12879 OGIF 2019 dated 22-02-
2021 1 case of Manonmaniam Sundaranar University decided that statutory

functions arc not chargeable Lo scrvice tax.

Appiving the ratio ol the above decisions it has been praved that the appeal of the

appebant may be allowed by setting aside the order of the AAR,

7. BISCUSSION

7.1 We have carclully considered the various submissions made by the Appellant
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and the applicable statutory provisions. We find that the appellant has filed the

present appeal only in respect of the following aspects:

a. Inrespect of Q.No. 1 against SLL.No. 6 /SLNo. 9 in as much the applicabiin
of SLL.No. 56/76 of Nefilication No. 12/2017 dated 28062017 was sl
considered and ordered by the LA;

L. In respect of Q.No. 1, SlLNo. 5B-locker rent provided in bus-stand was
ordered as taxable while the contention of the appellant is the said service is
not taxable

c. In respecet of Q.No. 2 in respect of SI.No. 1 te 13, 1t has been held that the
appcllant supply the rights held by them te the contractors through the
tender process which is a supply made by them to the contractors who are
business entities lor furtherance of their business and i is not an activity m
relation to the function entrusted under Article 243 G/ W ol the Constitution

d. The LA has ruled that road culting charges is once time supply: the rental
charges arce periodical; Both the supply are not i conjunction with cach
other in the ordinary course of business and therelore the samoe 1s ot &

cormposite supply

The above arce taken up for consideration and ruling as under.

8.1 In respect of Q1 (S No. 6 and 9), the AAR has given a ruling that services by
way ol slaughtering of animals / fees on pay & usce toilets is neither a supply of goods
nor a supply of service as per notfn, No. 14/2017-CT(R) as amended by notin. No.
16/2018-CT(R) being an activity in relation to a function entrusted to a Munitcipality
under Article 243W of the constitution, in which they arc engaged as public authority,
However, the appellant 1s not satisficd and has sought to appeal sceking anocther
ruling from the appellate authoritics that the activity is alse covered under Sino. 56
/76 of the table in notfn, No, 12/2017-C'I(R). The very terms of reference for AAR as
per S.95{a) s to provide a ruling for an applicant in relation to a supply being or
proposed (o be undertaken by the applicant only (emphasis supplied). The Krode
City Municipal Corporation being the applicant, having been given a ruling bhasaed on
his activitics as a Municipality under Article 243W of the constitution, cannot scek

another ruling in the guise of appeal for the activity in general, whether the samoe be
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covercd by another entry in another notification or otherwise, In such a scenario, the
ruling sought by the applicant is not for the activities undertaken by him bul sought
for the activity in general which is not permitted under 8,95, especially when lor the
some service done by the tender contractors of the appellant, the same question has
Deen raised by the appellant vide Q2. It appears only to be a ploy and an extravagant
cloim without supported by any legal fiction or rule nor even cquity bul only donc to
lure the AAAR into a trap of sclf-contradiction while answering further questions iater
and s therelere, highly condemnable. In view of the above, 1 respect of the question
sought in Q1 (SI.No. 6 and 9}, the appeal is not entertained.

5.2 In respect of sl No., 5B (Rent for locker provided in bus stand), we find that the
aciivities in relation to function entrusted to a municipality under 243W of the
constitttion  arce  multitaudinous  and unless  the provisions  of  respective  stale
municipality acts arc also read in conjoint with the functions entrusted under the
conistitution, it is not casy to fathom the activitics undertaken by the municipalitics in
aostate. Onoa harmonious reading of the provisions of the TamilNadu District
huicipaiities Act, 1920, together with the Twellth Schedule to Article 243W of the
constitution, providing bus stand in an arca under the municipality with amenities for
public at large is one of the activities of the municipality undertaken in the capacity of
a public authority. Providing locker [acility in a bus stand for the common man for
whicl @ lee is charged is only an activity anciliary to constructing a bus stand and
therelore, there is no room for doubt in our minds that locker lacility for common
public in bus stand is an activity undertaken by the municipality as a function
cintrusted under 243W ol the constitution and the services of rent or fee collection for
such a lacility is neither a supply of goods nor a supply of scrvice as per notin. No.

P4 /2017-CT{R) and hence exerapl.

Ol With respect to the same sct of services raiscd in Q1 06 not done dircetly by the
sunicipal corporation but by the tender contractors (Q2), the appellant 1s aggrieved of
the fact that the AAR had answered in negative for exemption and hence the appeal.
The argument of the counsel for the municipal corporations is that section 7 (2) (b)
allows the government, on the recommendation ol the council, to notify such activitics

. D 1., 1 R ] . . b N . 1
comactions undoricben by the central government, state goverinnent or any local
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authority in which they are engaged as public authorities, to be freated neither o
supply goods nor a supply of services. In pursuance of this, the government has
notificd m notification 14/2017, that services by way ol any aclivity in relation to «
funciion cntrusted te a Panchayat under article 243G of rhe Constitution or (o o
municipality under article 243W of the Constitution shall be treated neither has
supply of goods or a supply of service.

In the present case, there are three parties, namely the corporation, the
contractor and the public/consumer. The corporation enters into a contract with the
contractor, requiving the contractor to provide te the public, a service which
constitutes an activity covered under the above notilication. This arrangement resnlis

m two sets of transactions, one between the Corporation and the contractor. and i

1

other hetween the contracior and the public. The present anplication s resiyieed
seeking riding on the tax applicable for the transaction belween the corporation and
the contractor.

The nature of activities under sl. No. 1 to 9 and 13 {‘except SLNo. 5A Charges
lor TV advt. in Bus Stand; 5C Flower shop in bus stand in open space & S No,
Bunk Stall} answered in allirmative by the AAR for direct services bul not answeren
for the same set of activities if done by the contractors, has with all its variations and
connotations indicate proximity with the main transaction indicated, if.e.. function:s
under 243W of the constiiution. It cannot he said to imdicate anyv activities. no
concerned with the functions indicated. The relationship is specific and ongibic and
has nexus and direct correlation with the [unctions under article 243G, The natuoe
and constitution of performer is not distinct from the essential characteristics of the
functions, envisaged under Art.243W. The criteria to determine that the activiey s
directly in relation to the functions entrusted under Article 243W viz., whether such
activitics are nccessary to make the function operational or whether the activities are
performed while carrying out the functions as such or the direct object of the activities
enhances the vahue or efficiency of the functions or alfects the nature of the functions
cte., are met in [ull when performed by the contractors too. Thore is more than a more
indirect or incidental connection bhetween the activities enumerated i Sl no. 1 to ©
and 13(except SL.No. 5A-Charges for TV advt. in Bus Stand; 5C- Klower shop in bus
stand in open space & SLNo. 7 Bunk Stall) and the underlving functions uncder

Art.243W. The funcuons are clearly dentifiable to be the one from or o respeet of
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sl the activity Is oreceived or supplied. Thus there s o close link or asgsoiation
petween the activity and the [unctions. It is not the proportionality of the activity
which determines whether it is in relation to the function but the implications of the
evishative assessment of the term fin relation to’ is more tilted towards nexus,

cosisuibiny and identiny of the activities mvolved sith the funcrons and not merely
a1 ether parameters, However, in this case, the tender contractors appear to render
back to hack services to the municipal corporation. Neediess to say, this exemption
will aot apply if the contractor has performed an activity that only has an indirect
core e with the funchons entrusted or i the activity s only an incdentul
vepponelit of a moere comprehensive supply of other services.

Clearly, the transaction between the corporation and the contractor is an
sotivity/transaction undertaken by the local authority, engaged as public authority.
The requircment explictly stated In section 7{2)(b) arc met. Further, in as much as
S transaotion/ectivity undertaken by the corporation is an activity covered under
vire above notification, this transaction/activity under sl No. 1 to 9 and 13 (except
SENo. 5A Charges for TV advt. in Bus Stand; 5C- Flower shop in bus stand 1 open
space & SENo. 7-Bunke Stally listed by the AAR as neither o supply of goouds nor a
supply of service are available to contractors also provided the same are rendered as
back 1o hack services to the appellant.

Gt with respect to operation ol flower shops by contractors, Bunk Stalls by
contracltors as well as advertisement rent through TVs installed in the bus stand, as
awarded by the appellant, since the same are carmarked Lo be kept at a particular
location and al the same time ensuring prominence of location to attract buyers and
Frther since a rent is fixed under contractual agreements, the same would fall under
renting of immoverhble property’ services as defined under delinitions 2{zz) undcr the
notin. No. 12/2017 and the exemption under sl.ne. 7 of notlit ne. 12/2017-CT (Rate)
is avallable as well as charging of tax on RCM basis under sl. No. 5 of notin. 13/2017-

CTMHRY subject to Tulfilment of the conditions spelt out therein.

101 I respect of the question pertaining 1o whether the charges obtained for the
service of road cutting lor the purposce of laying cables by telephone companices

atongside roads on contract basis 13 a composile supply, the question is answered 1n
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aflirmative, Though two charges arc collected by the appellant Tor road cutting and
annual rent for cables running across the road, it can be scen that unless road Is cul,
cables cannol be laid and mere road cutling without laying of cables is uscless.
Therelore, both the scrvices have to run in tandem with respect to the telephone
companics and the methodology of collection of moncey is immaterial Lo the fact of the
activitics of road cutting and laying ol cables, which is indeed a composite supplv. It
must also be noted that this is a factual question and is restricted to the particular
aclivity of road cutting followed by laying of cables by telephone companics and

therefore, the same is not to be extended to all the types of road cutting activities.

11. In hight of the above, we rule as under:

RULING

a. In respect of Q.No. 1 against SILNo. 6 & SL.No. 9, the appeal is not entertained
for the reasons stated in para 8.1 above

b. In respeet of Q.No. 1, SL No. 5-B (Rent for locker provided in bus stand by the
appellant) it is held to be an activity undertaken by the Municipality as a

function entrusted under 243 W ol the Constitution and the service of rent or

+

fee collection for such a facility is ncither a Supply of Goods nor a supply ol
Scrvice as per Notification No. 14/2017-CT {Ratc)

¢. In respect of Q.No. 2, the transaction between the corporation and the
contractor as listed in SI.No. 1 to 9 and 13, except ot SLNo. SA-Charges for TV
advl. in Bus Stand; 5C-Flower shop in bus stand in open space & SLNo. 7
Bunk Stalls” of the said question, in the factual matrix presented, it is held o
be an activity/transaction in relation to the activity /transaction undertaken by
the appeliant cnegaged as Public authority and the same are covercd under
Notification No. 14/2017-C.T.(Rate) as amended

d. In respect of Q.No. 2, SL.No. 5A-Charges for TV advt. in Bus Stand: 5C-Flower
Shop in bus stand in open space & Sl No. 7 -Bunk Stall’ of the said question,
the same is covered under SE.No. 7 of Notification No. 12/2017-CT (Rate} as welt
as charging of tax on RCM basis under SL.No. 5 of Notfn No. 1372017 — €7
(Rate) subject to fulfillment of the conditions therein 1s available to appellant.

¢. In respect of supply of services of allowing road cutting and the subscquent

track renting, the situation being factual in as much as the road cutting is

Page 33 0f 34




[ohiowed by laving of cables by telephone companies for which track rent s
collected, the supply would be a ‘Composite Supply’, restricted o this particular

activity and not extended Lo all types of read cutting activitics.

The subject appeal is disposcd ol accordingly
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