TAMILNADU STATE APPELLATE AUTHORITY FOR ADVANCE RULING

AR Appeal No, 10/2021 AAAR Date: 01.12.2021

BEFORE THE BENCH OF

1. Thiru. M.V.S.CHOUDARY, MEMBER
2. Thiru. M. A. SIDDIQUE, MEMBER

ORDER-in-Appeal No. AAAR/21/2021 {AR)
{(Passcd by Tamilnadu State Appcellate Authority for Advance Ruling under Scction
101(1) of the Tamilnadu Goods and Scrvices Tax Act, 2017)

Preamble

S 1. In terms of Sccetion 98 (5) of the Central Goods & Scervices Tax Act
2017 /Tamilnadu Goods & Services Tax Act 2017{("the Act?, in Short), this Grder

“may be amended by the Appellate authoerity s0 as o rectifly any crror apparcent on

- the face of the record, if such error is noticed by the Appeilate authority on its own
accord, or is brought o its notice by the concerned officer, the jurisdictional officer

Cor the applicant within a period of six months from the date of the Order. Provided
that no rectification which has the effect of enhancing the tax labthity or reducing

- the amount of admissible input tax credit shall be made, unless the appeliant has

been given an opportunity of being heard.

2. Under Scetion 103(1) of the Act, this Advance ruling pronounced by the Appellate |
Authority under Chapter XVIL of the Act shall be binding only

(@), On the applicant who had sought it in respect of any mattor referred Lo sab
scetion (2) of Scetion 97 for advance ruling;

{b). On the concerned officer or the jurisdictional efficer in respect of the applicant.

3. Under Section 103 (2) of the Act, this advance ruling shall be binding unloess the

Claw, facts or circumstances supporting the said advance ruling have changed.

I/I. Under Scction 104(1) of the Act, where the Appellate Authority finds that ;

Cadvance ruling pronounced by it under sub scction (1} of Scction 101 has boeen
obtained by the appellant by fraud or suppression ol material  lacis o
misrepresentation of facts, it may, by order, declare such ruling to bhe void shoante
and thercupon all the provisions of this Act or the rules made thercunder shall

Capply Lo the appellant as if such advance ruling has never been made.
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P 611601,
GSTIN or User 112 B3ANALTIO2AR1Z06
|
Advance  Ruling  Order  against - Order No.15/ARA/2021 Dated:
Lwhich appeal is filed 28.04.2021
CDate of filing appeal ‘ 16.08.2021
Roepresented by " Thiru. K. Sankaranarayaan, Advocate
Jurisdictional Authority Centre Coimbatore Commissionerate
Junsdictional Authority -State The Assistant Commissioner (ST}

‘.‘1]3].)(:;,1] is discharged. I yes, the | challan No.RBIS 21083300018299  daled
Camount and challan details 01.08.2021

Name and address of the appellant | Tiruppur City Municipal Corporation,

" Kumaran Road, 0Old bus stand, Tirupur

Thiruppur Central -1 Asscssment circle

Whether payment ol fees for filing Yes. Payment of Rs. 20000/ madc vide

At the outset, we would like to make it clear that the provisions of both
the Central Goods and Service Tax Act and the Tamil Nadu Goods and Service
Tax Act are the same except for certain provisions. Therefore, unless a
mention is specifically made to such dissimilar provisions, a reference to the
Central Goods and Service Tax Act would also mean a reference to the same

provisions under the Tamil Nadu Goods and Service Tax Act.

P The subject appeal has been filed under Scction 98(5)  of the Tamilnadu
Cioods & Scrvices Tax Act, 2017/ Central Goods & Scrvices Tax Act 2017 by Tvl
Tiruppur City Municipal Corporation (hcereinafter referred to as ‘Appcellant). The
appellant is registered under G8T vide GSTIN 33AAALT1624R1Z20. The appeal is
filcd against the Order No. 15 JARA /2021 dated  28.04.2021 passed by the Tamil
Nadu State Autherily for Advance ruling on the application for advance ruling filed

by the appellant.

2. The applicant 18 a “Municipality” as defined in clausc (¢) of article 243P of
the Constitution. They are rendering taxable services (viz) renting of immovabic
property scrvice, mandap keeper scrvice. They arc doing the functions entrusted
to a municipality under Twcllth Schedule to Article 243W of the Constitution.

They are rendering  the following functions direclly as  well as  through
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contractors{through tender process)and collecting Fee frem parks, Market fee daily,
Market fee —wockly, Fee for entry vehicle in the market, Fees for pay and usc toilets,
slavghter house fees, Fees for bays in bus stand {bus stand entrance fee collection
I Bus  stand (others), charges for TV advi, in bus stand, Tockor rent provideo i
bus-stand, cycle stand, scooter, auto, four wheeler stand  in bus stand  and ethoer

nlaces, Bunk stalls, annual track rent - cable operator fee (Optical fibre laying fec).
3. The Appellant had sought Advance Ruling on the following questions:

The following services arc rendered by the appellant directly as well as through
tender contractors and the appellant are collecting scrvice charges towards the
service rendered by the appellant as detailed below from 81 No 1 to 11, Certain
specific exemptions are available w, 1.t the scrvices rendered by the appetlam
dircctly or through tender contracts.

SL ‘ Description of! Dircet  service | Service Advance ruling s
No | the service by the | through required  as to whether :
! icorp()rati(m contractors the service mentionoed s
i ! by tender ' Column B ois 0 oxennpie:d!
| ‘  process vide
AN B ; C B I ‘
i Fee [rom Yes Yes (Three Nolfln No 1472017 71
I parks ; years leasc) (Rale) d128-06-2017(or] sl

f no 4 of Notfn No 12/2017
' ‘ CT (Rate) dL 98 06 2017,
| f : Composite supplyv has o
be applicd w1 smnll
i ; canteen service rendoered |
\ inside the park as the fee |
} for park scrvice and  also
‘ small canteen soervice |
excrmpted vide entry Si No

’ 9 of  Notfn No 12/0017

since the value of taxahio
service 18 less that

! J Rs5,000/ |
2 | Market fee - yes Yes (Threo Notin No  14/2017 8
- daily . vears leasco) (Rete) 28 06 201 7 (orh i

‘ 5 no 4 of Notfn No 1272017

3 : C.1 (Ratej dt 28 062017
3 ‘ (fMarket fee - ! Yes Yes {(Three Notfn No 1472017 7.

‘ weekly : vears leasc) (Rate)d128 06 20170r sl

ST (Rete) 28 06 20
| ; ! Sono oo of Notn
; V22007 O (Ratejor Bl

O (Rate) dl 28 06 2017

no 1 of Notfn No 12/2017

| H
' : no 24  of Notm  Noo
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(itshonarket Ll /2017 o
weekly ‘ (Ratejdated?28 06 2007
Fees for bays 1 Yes lves {Three Notfn No 14/2017 CT7T
|in bus stand years lease) (Rate)dt28 06 20170r sl
(bus stand ! no 4 of Notfn No 12/2017
Centrance fee C.T (Rate) dt 28 06 2017
“eollection )
Bus  stand Yos Yes (Three Alxempted vide SE No 7
Cothers) : years leasc) of Notln No 12/2017 7 ‘
1 A) charges for (Rute) (or) payment of fax |
P ol TV advl, in under  reverse  charge
Cbus stand : under sl no 5 of Notfn No
j 13/2017- T
(Rate)Central  Tax  (Rate) |
; ‘ dated  the  28m June,
(1) locker ‘ 2017
Frent provided B.Notn No 4/2017 CT.
i bus stand . ! (Rate) d128-06 20170r sl
_ no < of Notin No 12/2017
_ C.T (Rate) dt 28 06 2017
Bunk stalls Yes (Three Sl Ne 7 of Notin No
‘ ‘ ! years leasc) 12/2017 C.T. (Raic) :
Slaughter Yes Yes (Three Notfm No 14/2017 C7T.
- house fees | years leasc) (Rale) dt28.06 2017or sl
! 1 no 56 of Notln  No!
12/2017 C. T (Rate)dt 28
06 2017
Cees onopay Yos Yes {Three Notin No i4/2017 1
fonrse totlets ; years leasc) (Ratejdl28 06-20170r sl
i bus stand and, | no 76 of Nolln No
| olher commaon 12/2017 C. T (Rate) dL 28
' places j _ 06-2017
Clees for entry ! Yoes Yes (Three Notfn  No 14/2017 .71
af vehicle in vears leasc) (Rate] 128 06 2017(orx) st
| the bus stand | no 4 of Notfn No 12/2017 w
Cotwo wheeler C.T. (Rate)dt 28 06-2017
| stand :
| Renting of ' Direct by the No middlemen | Non payment of tax under
immovablc - municipality on | involved . reverse charge under Sl
P property Vease contract No 5A  of Notfh  No
L {shopping 1372017 C. T [Rale) dated
complex cte) ‘ 28-06-2017 but paid
| ; under dircet charge and
‘ { whether it can  be
: i condoned and regularised
: for the period from 25 01
‘ 2018 in casc of scervices
‘ ' to GSTN holders
CLensc of land 1 --do- —do- Non payment of tax under
‘ reverse charge under Sl
‘ | Ne S5A  of Noun No
13/2017 C.T. (Ratej dated
28 06-2017 bt paid
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12
| hall

13 Rent on

P hutlding -
residential
purposc

141 annual track

rent -Cable
operator
laying
feeloptical
fibre laying
fee)

15 ) Renting of
| immovable
proporty

Community

do-

Recovered from
Psalary of the
Govl, servants.

Direct scervice
based on
contract

Dircet by the
municipality on
leasce contract
Lo

- to another
Central
Government/
State

- Government

~do--

P 2018 1 case of

under direet charge and !
whether it can  be
condoned and regularised
[or the period from 25 01
SUMVIGES
to GSTN holders

Non payment of tax under
reverse charge under 5]
No 5A  of Notfnh Noo
1372017 1 (Rate) dated
28 06 2017 byt paic
under direct charge and
whether it carnn he
condoned and regularised
for the period from 25 (01
2018 in case services 1o
GSTN holders
xompied vide SEno
Notfm No 12/2017 F
{Rate)

1 f

Composite supply can be

Capplicd  for road cutting .
Feharges
Crenting of

treating L 6s

nrniovaiio

preperty service and
reverse charge is

applicable under Si No HA ‘
of Notin No 13/2017 .7
{Rale] dated 28 06 201075

as amended ‘
SLono 8 of the table 1o
Notfn. No 12/2017
daled28 062017

Q.1. Advance ruling was required n respect of S No 1o b0 7 1o 9 oy Lo whoiir

the scrvices rendered by them

menlioned against those Sl no.

Q2.1 In respect of services
contractors as mentioned in respect of Sl No.l to 9

Notfn No. mentioned against cach Si No.

are CX()l’l'}pK()d or

rendercd

i1ot

by thec appclant

under the  Notin/  No

through  tender

arc excrnnted or not vide the
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02 (i) in respect of 8T No10 to 12 instead of reverse charge the appeliant collected
s under direet charae from the service availers who are registered with GSTN

woe U 25 01 2018 and whether it can be regularised. or not .

0.2, I respect of SINo 141 the appellant  are colleeting charges for laying of cables
dloneside roads and collecting road cutting charges as well as annual rent. The
conclant required advance ruling whether composite supply could be applied or
not for classifying said service as renting of immovable property scrvice and reverse
charse could be applied or not for coliceting GST as per entry 8! No 5A of the table
(o Notfn No 1372017 CTlirate) dated 29-06-2017 as amended from the telephone

aperitors who are GSTN holders.,

0ty Inorespect S1No 13 full exemption is applicable or not as noted against that

Sl No.

(. (i) In respect of SINo 15 the renting of immovable property service rendered by
e appollant as a local authority to

() pure stale Govt. offices

{ii) Central Govt offices, Co-operative socicty,

fiii) Nationaliscd Banks arc excmpted or not as per Sl no 8 of the table

o Notin. No 1272017 daled28-06 2017,

4. The AAR pronounced the following rulings:
Advance ruling is required in respect of 81 No 1 to 5, 7 te 9, as to whether the
services rendered by them  direetly  are covered under Twelfth Schedule to Article
A8 of the Constitution and Jor exempted  under the  Notfn, No mentioned

against cach S No as detailed below .

Sl Description of the | ' Ruling

' No ' service i
Maintenance of Park Nol a Supply of Service as per Notification. Nol4/2017
i CT(R) & di 28-06-2017 as amended vide Notfn. No. |
| 16/2018 dated 26.07.2018

B J\ Providing Market | Not a Supply'of Scrvice as per Notification. No14/2017
facilitios - daily L CT(R) & dL 2806 2017

3 ' {i)Providing Market Not a Supply of Service as per Notification, Nol1/2017
facilitics weekly ‘ CT{R) & dt 28-06 2017
‘ Providing bays in bus ' Nota Supply of Service as per Notification. Nol4/2017
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stand LCT(R) & &t 28062017 as amended vide Notfin. No.
L | 16/2018 dated 26.07.20 18

!n 1 (13) Locker rent facilities  {(B}Facility of providing locker for rent divectiy by tia
H |
1 | Fapplicant is taxable for the reason that this does not [ail

. |under Notification No 1472017 dt 28 06 2017 and is

| I i taxable

? Providing Slaughter : Not a Supply of Service as por Notification, No 1 /2007

i I housce lacilitics | CTR) & dit 28062017 as amended vide Nothio Nqo
| ! \ 16/2018 dated 26.07.2018

{8 } Providing Toilet facilities | Not a Supply of Service as por Notification. Nold/2017

. ‘ ! CTIR) & dt 28 06 2017 as amended vide Notfn, No.
' 1672018 dated 26.07.2018

o Providing stand for cycle, ‘ Not a Supply of Scrvice as per Notification. Nol4 /2017

scooler, auto, four i CT(R) & dt 28-06-2017 as amcnded vide Notfno Mo

i "wheeler stand in bus i 16/2018 dated 26.07.2018

stand and other places

Q2. In respect of services rendered  hy us  from S No 1 to 9 through  tender
contractors whether they arc covered under Twellth Schedule to Article 2405
of the Constitution and/or exempted vide the Notfa, no mentioned aeodns:

cach Sl No.as follows.

The applicant supplies the Right to collect the fees/right Lo certain amenilics’
to the contraclors and the supply undertaken by the contraclors arc as por
the tender conditions which is an independent supply. The applienbiioy of
the Notification to the supplies of the contractors is not answered as per

5.95(a) read with S.103(1) of the GST Act.

Q2(ii) In respeet of 81 No 10 to 12 w.e.ff. 25 01-2018, instead of reverse charge
they collected tax under direet charge from the service availers who are registered
with G8TN and whether it can be regularised.{to be treated as technical lapse and
condoned since the service rendered by them had sulfered tax and Govtl revenue s
not affected)

1 Trvvan oy

The guestion scecks regularization of the paymoent made by them consudetnig
the same as a technical lapse, which is not in the purview of this authiority as
per Section 97 {2) and therefore, the question is not admitted under Section

98(2) of the Act.




2.3, In respect of 81 No 14 we are collecting charges for laying of cables alongside
tonds and collecting road cutting charges as well as annual rent. We reqguire
crhvanee ruling whethor composite supply can be applied for classifying  the said
service as renting of immovable property scrvice and reverse charge can be applicd
for collecting GST as per entry SI No S5A of the table to Notfn No 1372017 (CE ralc)

dared 29 06 2017 as amended Irom the telephone operators who are GSTN holders

Supply of allowing the road cut flor laying the OFC and allowing the space
alongside the reoad for the OFC lines are not ‘cormposite supply” as delined
under S, 2{30) of the GST Act, 2017 in as much as these two supplics are not
made o conjunction with cach other in the ordinary course of business.
Henee Composile supply cannol be applied for classifying the said service as

.

‘Renting of Inimovable propertly service

g To respect of SLNo. 13 whether Tull exemplion is applicable or nol
The exemption provided o the enlry no. 12 of Notfication no. P27y
LT (Rate} dated 28.06.2017 will be applicable to the applicant, in case ol the
applicant providing (he ‘residential dwellings” owned by them for usc as

residence

g i) In respect of 81 No 15 the renting ol immovable property scrvice rendered

by us as a local authority to

[ Pure state Govi. oflices [viz) Asst. Director OF L I Accounts, Project Officer,
HCDS, ICDS Centre: Depuly Supt. Of Pelice and pure Central Govt offices (vig) post
offices are Tully exempted or not as per entry 8l no 8 of the table to Notfn. No

12/2017 daled?28 0622017,

(i} Co operative socicty(vig) Chindhamani Super Market, Jeeva Co Gp Society
TRETC Sl Socicly, Jeeva Co-Op Society  and  transport corporation TNSTC are
exciapted or ot as per entry Sl no 8 of the table to Notfn. No 12/2017 dated28
U6 2017,

Y Nattonalised  Benks are exempted or not as per Sl no 8 of the table Lo

Notfn, No 12/2017 daled28 06 2017

Scrvice of renting of immovable property by the applicant o another

Central/State  government/Union  territory or Local authority alone is
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cxemipted from tax as per Sl No. 8 of Notification 12/2017 dated 28.00.2017
and  the services  of renting of irmmmovable  property o other than
Central/State Government, Union Torritory  or Local authority, are not
cxempled under 81L.No. 8 of the table to Notification No.12/2017 CUT{ROlY]
dated 28.06.2017.

5. Agggrieved by the above decision, the Appellant has filed the present appcal.

The grounds of appeal are paraphrased as follows:

I {i}) 81 No 7- Slaughter house fees- .In the application 1o the AAR 1t was  pleaderd
that Scervices by way of slaughtering of animals is exempted vide entry S No 5O of
the Notn No 1272017 dated 29 06-2017 as amended which reads as lollows.

i b Heading 9988 ‘ Services by way of slaughiering I NIL }‘ NIL
: | of animals. " :

Itven though AAR in the order has given a ruling Hlé‘ll SOTVICOS IU\-' wity of
slanghtering of animals is nol a service as per Notfn, Nold/2017 ot 28 06 20y
is requested that exermnption under SI No 56 of the Notfn No 12/2017 dated 29 06
2017 may also be considered and extended. As per Sl No 56 of the table to Notln
No 12/2017 dated 29-06-2017 exemption is granted to the service rendered by
way 7 Services by way of slaughtering of animals” o 1L is applicable to the servien
and not o the persen.iic) whether it is done by X or Y or by the appellant it s
cxempled uncenditionally, It may be considered in appeal by appellate authority
and ordered that the above activily is not only covered under Notfn, Nol4/2017 dt
28 06-2017 but also under S No 56 of the Notfn No 12/2017 dated 29 06 2017 as
amended |

{ii) S1 No.8 - Fees on pay & use toilets- In the application 1o the AAR it was

plecaded that services by way of public conveniences such as prouvision of facililios of
Dathroom, washrooms, lavatories, urinal or loflels is exeraploed vide entry S1No 76 of
the Notfn No 12/2017 dated 29-06-2017 as amended which reads as follows.

/6 | leading 9994 | Services by  way  of  public | NIL | NIL

| convenicnees such as provision of \
| |
: \

facilitics of bathroom, washrooms, |

‘ lavatorics, urinal or toilets.

] | ; .
lven though AAR in the order has given a ruling that scervices by way of pubic
convenicncees such as provision of lacilities of bathroom, washrooms, lavatories,

urinal or toilets. 18 not a service as per Notfn, Nol4/2017 dt 28-06- 2017 hut the
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request of the appellant that  the said service is exermpted under St No 76 of the
Nothn No 12/2017 dated 29-06-2017 was not  considered and extended. It may
pivuse be noted exemption is granted to the scervice and not te the person i)
whether itis done by X or Y or by the appellant it 1s exernpted unconditionally. {t
may be considered in appeal and ordered that the above activity is not only covered
under Notfn, Nold/2017 dt 28 062017 but also under S1 No 76 of the Notin No
PAIDOVY dated 29 06 2017 as amended .
(i) fn respect of 81 No 5B - locker rent provided in bus-stand il has been
decided in the above order by AAR thal it is lexable. In our application 1L was
pleaded that the said serviee is covered under Twelfth Schedule Lo Article 243W of
the Constitution and hence it is exempted. [t is now submitted that the said activity
ioclker rent is o Cloak roum activity .

2. The Tunctions entrusted to a municipality under the Twelfth Schedule to
Article 293W of the Constitulion arc as under ...

The words,”’such as” under (1) and ,”including” under (q) of the functions
sntrusted to Municipality in the twelfth schedule to Article 243 W have vide
coverage and it could not be restricted to the definition as ordered of the
AAR. . llence it is submitted the locker rent may be declared as an activity covered
Jnicler Twelfth Schedule w Article 243W of the Constitution  and covered under

Nothy Mo L HH2017 and it may be declared as “not a service”.

II.GROUNDS OF APPEAL IN RESPECT OF QUESTION No .2
Q2. In respect of services rendered by the appellant  from 381 No | to 9 through
tender contracters  whether they are covered under Twellth Schedule to Article
240w of the Constitution and/or exempted vide the Notfn, no. mentioned against
cach 81 No.of the table provided but the same was denied and hence the grounds of
appeal arc as follows:

While discussing the following services rendered by the appellant direct Lo the
sublic it was declared by the AAR they are notl a supply of service . It may plcasc
he noted that it is net an exemption Notfn/- but a Notfn issuced under Scction 7 (2)
w0 treat whether the activity undertaken by the lecal authority 1s a service or not
since iis a function entrusted Lo a Municipality under article 243W ol the
Constitution. When it is nol a service it is outside the scope of supply (ic) levy and
collection of tax under Scction 7, It was alrcady declarced fordered by the AAR that
the activity done by the appellant under 243 W is not a service in respect of

St No 1 Fee from parks
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Sl No 2 Market fee daily
51 No 3+ Market fec weekly
SI No 4+ Fees for bays in bus stand
Slno 7 Slaughter house fees.
Sl no 8 Fees on pay & usc toilets.
St no 9 For entry of vehicle in the bus stand  two wheoler st
When the above activitics were declared as niol a service’ under Notln No
1472017 then there is no necessity to go into the details of the service recipiont,
consideration paid for the activity cte. In view of the decision of the AAR (hat the
above activities arc not a scrvice for dirccl activity rendered by the appellant. 1tis
prayved that the above activities done by the appellant throneh tonder contractors
may also he declared as not a service since it is @ function of a Municipality under

article 243W of the Constitution and covered under Notfn No 1472017,

The appellant never asked  a question w. r. t the service provided by the tender
contracltor to the public. The question was w.r. t the service provided by the
appellant to the tender contractors. Henee the answer of the AAR o the Question
No 2 is not correct and it is requested the appellate authorily may give the correct
answer to Question No 2 aflter taking into the following subnanissions.

Appellant’s submissions,

I respect of S No 1 109 rendered by the appellant to tender contractors actvitios

arc purcly on public interest and arc undertaken as mandatory and statutory

functions. They could not to be treated as & service  as per the above Nott

Tyt -
[

Therefore, such activities assigned 1o and performed by a sovercign /0 pu

Any amount / fee collected for such activity could not to be treated as consideration
for the purposce of levy of GST since it is outside the scope of levy. Henee the order
of the AAR s not correct and the contention of appellant aoay he acocepled
orders of the AAR may be overruled.

I.Maintenance of park is covered under (1} of Twellth Schedule to Twelfth
Schedule to Article 243W of the Constitution which read as follows -
(NProviston of trban canenitics and facilities such as parks, gardens, playgrotineds.

2 and 3.Marketl fee daily & wecekly are covered under { of, (1) and {5} 4 o
Twelfth Schedule to Article 243W of the Constitution which read as follows ...

() Planning for cconomic and social development
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i safcgnarding the interests of weaker sections of socicly, including the

nndicapped and mentally retarded.

(MProvision of urban anenitics and lacilities such as parks, gardens, playgrounds.
(b 11 has been ordered by the AAR w. 1ot 81 No. 2& 3.Markel fee daily&Market
‘oo weekly that direet collection by municipal corporation are covercd  Twellth
Schedule 1o Article 243W of the Constitution and as per Notification No.
1472017 Central Tax (Rate) New Delhi, the 28th June, 2017 the services by way
of any activity inorelation to a function entrusted to a Municipality under articie
2A0W ol the Conslitution is nol a service JHence both the services are nol
chargeable to tax. The same ruling will apply to tender contractors also. iU 1s
submitted that exclusion from service was granted to the activity and not to the
person o) whether i s done by X or'Y or by the appellant it s outsice the scope
Glnervice O When thie activity 1s out the scope of serviee there is ne need examinge
the details of the activity recciver (tender contractors) and the consideration
towards the activity (tender money) Tencee the above activities may be declared
as not a service but an activity in relation to a function of  Municipality under

sicie AW of the Constitution and covered under Notfn No 147201707 (raig)
dr 2806 2017 as well as the relevant GO of TNGST Act,2017. His a fact that the
contractors of Municipal Corporation are public scrvants and thoe activitics
rendered by the municipal corporation to the contractors (public servants) could
nol be terned as service and the contracters could not be terimed as business
entities but they are agents of the municipality as per para C above. Hence the
collcetion  and  maintenance  work  entrusted by the municipality to the
corttractors could nol be termed as scervice since it s arrangement belween
principal and agent {ic) in this case Govi. and public servant and amount paid
by the contractor 1o Govt . towards rendering of work entrusted under Scotien

A1 and other provisions of the Tamil Nadu District Municipalitics Act, 1920

and the Tunctions centrusted 1o a municipality under the twellth schedule Lo

article 2493w of the constitution could not be termed as service. As there (s no
service the guestion of payinent of GST will notl arise on all those lease contracts
since the rate fixed by Govi, was adopted and the activities were rendered by the
contractor to the public in the name of the local authority and receipt has been

issued in the name of the local authority to the public,

The daily & weekly markel are related agriculture activity and it is prayed that

Sione 2 & 3 may be declared as not as scrvices and covered under Notfn no

Page 12 of 28




L

1472017 and il they are treated as scrvices they are covered under SEnoe 20 of the
table to Notification No. 11/2017-C.T. (Rate), dated 28 62077
4.Fees for bays_ in bus stand through tender contractors (bus stand entrance
fee collection)
IF'ees for hays in bus sland  is covered under (q)&(l)  of Twellth Schedule 1o
Article 213W of the Constitution which read as follows:
a) Public amenities including street lighting, parking lots, bus stops and pubiic
CORVENIENCES,

() Provision of urban amenities and fuacilities such as parks, gardens, playgronineds,

It has been ordered by the AAR w, r. { SI No.4, Fees lor bays in bus stand done
dircet collection by municipal corporation arce covered  Twellth Schedule o
Article 243W of the Constitution and as per Notification No. 14/2017-Central
Tax {Rate) New Delhi, the 28th June, 2017 the services by way of any aclivity in
relation to a function entrusted to a  Municipality under articie 243W of the
Conslitution is not a scrvice .Hence the service is not chargeable to tax. Thoe
same  ruling will apply to tender contractors also . It may please he nioted
exemnption is granied to the activity  and non to the person w) whietiier it dens
by X or Y or by the appeliant it is outside the scope of service . When the
aclivily 1s cut the scope of scrvice there is no need cxamine the details of the
activity receiver  (lender  contractors) and  the consideration  towards  the
activity(tender mmoney) Henee the above activity may be declared as not o sorvies
but an activity in relation to a function of Municipality under article 213W ol
the Constitution and covered under Notfn No 14/2017CT (rate) dU 28 06 2017
as well as the relevant GO of TNGST Act,2017.11 is submitted that 1 s not a
taxable service due to the ollowing reasens. As per the Tamil Nadu District
Municipalites Act, 1920 as detailed in para C above 1 s o fact that the
contractors  of municipal corporation are public servants and the services
rendered by the municipal corporation to the contractors (public servants) could
not be termed as service and the contractors could not bo termed as business
cnutics bul they are agents of the municipality Hence thoe colicetion and
maintenance work entrusted by the municipality to the contracters could not be
termed as service since it is arrangement between principal and agent (ie) in this
casc Govi. and public servant and amount paid by the contractor o Govt

towards rendering of work entrusted under Scetion 371 and other provision: o
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the Tamil Nado District Municipalilies Act, 1920 and the functions entrusted to
o miunicipatity under the twelfth schedule to article 243W of the constitution
could not e termed as service. As there is no service the question of payiment of
T wdll not avise on all those lease contracts sinee the rate lixed by Govl was
arbopted and tho activity is rendered by the contractoer to the public in the name
ol the local authority and  receipt has been issued in the name  of the local
authoerity 1o the public.
5. Bus-stand - others. It relates to
(A} charees tor of TV advt. in bus-stand
(131 locker rent provided in bus-stand
The AAR has not taken into consideration of the plea of appellant in the
application and has not discussed the issue at all in the order and the above
contention may be taken into consideration ant the appeal may be allowed.
In respect of 81 No 58 locker rent provided in bus stand it has been
decided in the above order by AAR that it s taxable. In our application it
was pleaded that the said service is covered under Twelfth Schedale o
Aviicie 290W of the Constitution and hence exempted. 1t is now subnitted
that the said activity locker rent is a Cloak room activity
It is submiticd the locker rent may be declared as an activity covered under Twellth
Schedule o Article 243W of the Constitution and covered under Notfn No (14/2017
and it may be declared as not a service’.
s o wuinnitted that Ot is not a taxable service due to the following reasons. As per
the Tamil Nadu Disirict Municipalites Act, 1920 as detailed in para C above it is
a fact  that the contractors of municipal corporation arc public scrvants and the
services rendered by the municipal corperation te the contractors (public scrvants)
could not be termed as service and the contractors could not be termed as business
ciltitics but they are agents of the municipality Hence the collection and
maintenance work entrusted by the municipality Lo the contractors could not be
rerned us service sinee it is arrangement between principal and agent (ie) in this
case Gove and public servant and amount paid by the contractor to Govl . towards
rendering of work entrusted under Scelion 374 and other provisions of the Tamil
Nadu  District Municipalitics Act, 1920 and the [unctions cntrusted to a
municipality under the twellth schedule to article 243W of the constifution could
not be terimed as service. As there 1s no service the question of payment of GST will
aot avise onall these lease contraets since the rate fixed by Govt, was adopted and

the activity is rendered by the contractor to the public in the name of the local
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authority and  receipt has been Issucd in the name  of the leeal authority «
public

6. Bunk stalls.

AAR has not discussed the points of the appellant in the order and hence the above
issuc may be considered and decided in the favour of the appellant

7. Slaughter house fees.

Maintenance of Slaughter house are covered under (r) of Tweifth Scheduie Lo
Article 243W of the Constitution which reads as follows :

(ri Regulation of slaughier houses and tannerics.

It has been ordered by the AAR that dircct service by the municipal corporation
w.r. L. slaughtering of animals 1s covered under  of Twelfth Schoedule to Article
2A3W of the Constitution and hence covered under Notification No. 14/2017-
Central Tax {Rate) Now Delhi, the 28th June, 2017and henee it is not a servico
and it ts not chargeable to tax. When 1t 1s out side the scopoe of service there s no
need to examine who 1s the service availer and consideration received ole. When i
is not a scrvice the same contention of the Notfn.  is applicable to tender
contractors also due o the following reasons . As per the Tamil Nadu Distriel
Municipalites Act, 1920 as detailed in para C above it s o fact that the
contractors of municipal corporation are public servantls and the services rendered
by the municipal corporation to the contractors {public servants) could not be
termed as service and the contractors could not be termed as business entitios but
they are agents of the municipality Hencee the collection and maintenance work
critrusted by the municipality to the contractors could noet be termed as scrvice
since 1t is arrangement between principal and agent {ie) in this case Govl. and
public servant and amount paid by the contractor to Govt . towards renderng of
work entrusted under Scction 3749 and other provisions of the Tamil Nado Disivicl
Municipalitics Act, 1920 and the functions entrusted Lo o murseipality woder tive
twellth schedule to article 243W of the constitution could not be termed as service.
As there is no scrvice the question of payment of GST will not arise on all those
lease contracts since the rate fixed by Govt. was adopled and the activity s
rendered by the contractor to the public in the name of the local authority ood
receipt has been issued in the name of the local authority to the publc.

Reserving our right to c¢laim the benlit of Notin/ No. 14/2017  the
following submissions arc made. In the application te the AAR 11 was

pleadoed that Services by way of slaughtering of animals s exemptoed vide
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ciiry Sl No 56 of the Notfnn No 1272017 dated 29 062017 as amended
which reads as follows.

a0 | Heading | Services by way of slaughtering of} NIL | NIL

| | QU8S - animals. ;

venthough AAR ;in the order has given a ruling that S{:‘l‘\"i(:(ls Iy wey of
slaughtering of antmals Is  exempled as per Notm. Nol4/2017 dt 28 06 2017 it
was reguested that  the exemption under 81 No 56 of the Notfn No 1272017 dated
GO0 201Y may alse be considered and  extended. Tt may please be noted  that
enton 1% ;;:‘;un.mi 1o the service and not Lo the person. (e} whether i is done by
the Municipality 1o the tender contractors or by any other person to any body and
whiatover may be the consideration it is fully exempted unconditionally and hence
cxemption has to be granted to the appellant in respect of the tender contractors.
. Fees on pay & use toilets

Foos on pay Suse wilels s covered under {q) of Twelfth Schedule 1o Article 243W
ofthe Constitution which reads as follows
o Pueblic amenilies ncluding street lighting, parking lots, bus stops and public
CONCHIICHOOS.

filfAs per Notification No.o 1472017 Central Tax (Rate) New Delhi, the 28th June,
SUTY fServices by oway of any activity in relation Lo a function entrusted tooa
conchayal under article 243G of the Constitution |or to a Municipality under article
245W ol the Constitution|2.” is nol a service JHenee i is not chargeable to Lax,

() While discussing the services rendered by the appellant direat 1o the public
it was declared by the AAR as not a supply of service . [t may pleasce be noted that
it is not an exempetion Notm/- but a Notf issucd under Scction 7 (2) to lreat
whether the aclivity undertaken by the local authority is a service or not since it is
A function entrusted to a Municipality under article 243W of the Constitution.
When it s nol o service it is outside the scope of supply (ie) levy and collection of
tax under Scetion 7. 1t was already declared fordered by the AAR that the aclivity
donc by the appellant under 243 W is not a service in respect |, Fees on pay &usc

‘

tollets”. When the above activities were declared  © not a serviee” under Notfn No
/2017 then there 1s no neeessily o 2o into the details of the service recipient,
consideration paid for the activity cte. In view of the decision ol the AAR that the
above activities arce not a service for direct activity rendered by the appetlant it is
nraved that the above activities done by the appellant  through tender contractors
nnty adgso he declared as nol a service since a flunction  of a Municipality under

article 243W of the Constitution and covcered under Notfn No 14/2017. When it
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is nol a scrvice the same contention of the Notfn. s applicable o tender

contractors also due to the lollowing reasons . As per the Tamil Nadu District

Municipalites Act, 1920 as detailed in para C above it is a fact  that the

contractors of municipal corperation are public servants and the services rendered

by the municipal corporation to the contractors {(public servants] could oot be
termed as service and the contractors could not be termed as business entitics but
they are agents ol the municipality Hence the collection and maintenance work
critrusted by the municipality to the contractors could not be termed as service
sinee 11 Is arrangement between principal and agent {ic) b this case Govio and
public serviant and amount paid by the contractor to Govt . towards rendering of
work entrusted under Scction 374 and other previsions of the Tamil Nadu District

Municipalitics Act, 1920 and the functions centrusted to a municipality under the

twelfth schedule to article 243W of the constitution could net e terimed as service,

As there is no service the question ol payment of GST will not arisc on all those

lease contracts since the rate fixed by Govt. was adopted and the activity is

rendered by the contractor to the public in the name of the local authority and
receipt has been issued in the name of the local authority 1o the public,

(i} Reserving our right to claim the benfit of Notn/ No. 11/2017  the following
submissions are made. In the application to the AAR it was  pieaded that
Scrvices by way of , “Fees on pay &usc toilets 7 s exempted vide entry
SI No 76 of the Notin No 1272017 dated 29 062017 as amended  wivch
reads as follows:

76 | Heading Scrvices by way of public convenicnoes ‘ NIL | NIL
| |

i 94991 ' such as provision of facilitics of bathroom,

. washrooms, lavatorics, urinal or toilcls. i
i i i !
[bventhough  AAR in the order has given a ruling that scrvices by way of
slaughlering of animals is exempled as per Notin, Nol4/2017 di 28 062017 1
was requested that the exemption under S1 No 76 of the Notfn No 12/2017 dated
29 06-2017 may also be considered and  extended. It may pleasce be noted  that
exemption is granted to the service and not te the person. {ic] whether it is done
the Municipality  to the tender contractors or by any other person to any body and
whatever may be the consideration it is fully exempted unconditionally
9. For entry of vehicle in the bus stand -two wheeler stand

As per Notification No. 14/2017-Central Tax (Rate) Now Delhi, the 28th June.

2017 “Services by way of any
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S oreletion ro a lunction entrosted to a Panchayat under article 243G of the

Loeitniion lor o o Municipality under article 243W ol the Censtitution]2.” is not
o service JHenee it is not chargeable to tax.
“entry of vehicles in the market” is covered under ()  of Twellth Schedule 1o

Twellth Schedule o Article 243W of the Constitution which read as follows :

il Pabdic amenities including streel highting, parking lols, bus slops and public
CONITENCCS,

fiv) 1t has been ordered by the AAR that direct service by the municipal corporation
wor tnaintlenance of park is covered under of Twelfth Schedule to Article 243W of
e Constitution and henee covered under  Notification No. 14/2017 Central Tax
(Rale) New Delhi, the 28th June, 2017and hence it is not a service and il 1s not
charscable to tax.  When it is outside the scope of service there is no need o
cxannine who is the service availer and consideration received ote, When it is nol a
corviee s appiicnble to tender contractors alse duce to the fotlowing reasons .

(vl Ax oper the Tamil Nadu District Municipalites Act, 1920 as detated in para O
above itis a fact ot the contractors of municipal corporation arc public servants
and the services renderced by the municipal corporation to the contractors (public
sorvantst could not be termed as service and the contractors could not he termoed as
Dusbiess entitics but they are agents of the municipality Hence the collection and
malntenance work entrusted by the municipality to the contractors could not be
rermed as service since it s arrangement between principal and agent {ic] in this
case Govt, and public servant and amount pald by the contractor to Govl . towards
condoring of work entrusted under Section 374 and other provisions of the Tanul
Nedu District Municipaliies Act, 1920 and the functions centrusted to a
rnieipality under the twelfth schedule to article 243W of the constitution could
not be termed as service. As Lhere is no service the question of payment of GST will
net arise on all those lease contracts since the rate lfixed by Govi was adopted and
the activity is rendered by the contracter to the public in the name of the local
authority and  receipt has been issued in the name  of the local authority to the

nelbhie,

Juestion No 3.

14. Annual track rent -Cable operator laying fee{optical fibre laying fee)
Charges towards cutting and repairing  and rectification ol roads and payment of

annnal rent for the optical cable lald alongside roads basced on Conlract.

[ cgservice provider is the municipal corporation
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( b)Scrvice availer is the operator of phone/mobile services.
{ ¢) scrvice 1s renting of immovable property service.
{ d} consideration 1s rent paid for eptical cable laid alongside roads .

Whoether  the whole service can be treated as renting of imanovable property
service  as composite supply  and reversce charge can be applicd since the service
avatlers arc registered with GSTN and the service provider is a local authority.

There are two charges collected(i) road cutting charges owards layving ol cable
ard {i} renting of road Tor the optical cables laid, Kind attention is invited to Scetion
2 (30) "composite supply” means a supply made by a taxable persen to a reaipiont
consisting of twe or moere laxable supplics ol goods or scrvices or both, or any
combination thereof, which are naturally bundled and supplicd in conjunction with
cach other in the ordinary course of business, one of which is a principal supple:
the principal supply is  renting of space [or laying cable and applying the above
definition the read cutting charges has also to be treated as renting and whole
scrvice has Lo be classified as renting of immovable property service.

The ruling of the AAR are that the track rent is accounted under heading is
accounted i the heading 1308007 and the road cuthing charges {road restorntiong:
is accounted under accounting head 1407001 Also road cutting charges is ane
time supply. The rental charges are periodical. Both the supplics are not supplicd
in conjuncticn with cach other in the ordinary course of business and therefore the
samie 1s nol a corposite supply.

The decision of the AAR 1s based on the accounting head of the two services
which is not at all correcl. TUis true thatl road culling charges is one time supply
and the rental charges are periodical. But both the scervices arce conjunclion with
cach other m the ordinary course of business because without road cutling optica
cable could not be laid, Without laying the cable rent could not be coliceted. Henee
conjuriction is there for road cutting and collecling rent for cable laid alongside road
and hence it 1s composite supply. Principal supply is renting and supplementary
supply 1s road cutting

In view the above the contention of the appellant that commposite supphy s 1o

be adopted for road cutling charges may be accepted.

6. PERSONAL HEARING:

The Appellant was granted personal hearing through Virtual Personal Heartng as

required uneler law before this Appellate Authority on 2309 2021 The Authorized
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representatives of the Appellant TvLK. Sankaranaravanan | Advocate of the
aopeiant company appeared for hearing. They reiterated the written submissions

i

and emphasized that

1. In addition to the grounds of appeal submitted with the paper book
documents the following grounds are submitted and the same may @lso be
iken on records as written submissions for the virtual hearing o he held on
25 089 2021 .

During the service tax period prior to 01-07-2017, show causc notice

K

C.NOV/IS5/48/20188T Adj.,, SCN 8l No 06/2018 Cemmr. dated 24 10
DOTHARnesure A altnched) was issued by the Commissionar of Central Tax
Salem o Krode City Municipal Corporation. In para 6 to 8 in page nuimber 2

to 41 of the show causce nolice, Commissioner discussed various provisions ol

THIC TAMIL NADRU DISTRICT MUNICIPALITIES ACT, 1920 and CBEC Circular

No.96/7/2007-ST F.No.354/28/2007-TRU Ncw Icthi, the 237 August,

2007 and conciuded in the show cause notice itsell that Parking fee, Marked

fcesfannual leasc), Market fee weeklyiAnnual lease), slaughter housc fee, fues

on pay & usce toiletsfannual lease) and Garden/park receipts cte. were not
charecable to service tax, There is no major difference between coneept of levy

ol service Lax for the period prior to 01-07 2017 and the levy of GET w.e {01

072017, Previously during scrvice tax period the activities were covered

under negative list / full exemption under Notin No 25/2012 dated 20 06

2012, During GST period w.e. £ 01-07-2012 as per Netification No. 1172017

Coentral Tax (Rate) New Delhi, the 28th June, 2017 issued under Sub section

() of scction 7 the following activitics or transactions underiaken by the

Central Government or State Government [or Union territory|l or any local

authority in which they arc engaged as public authority, shall be treated

neither as a supply of goods nor a supply of service, namecly:
“Services hig weay of any activity in relation fo a function entrusted fo a Panchayat
nncler ariicle 2430 of the Constitution [or to a Municipality under article Z243W
of the Constitulion.

The decision of the Commissioner/Salem is applicable to the levy of GST for
the above services, The decision of Commissioner of Central Tax [ Salem in the
above show cause notice that Parking fee, Market fees{annual leasc), Marketl fee
weeklyiAnnual lease), slaughter housce fec, fees on pay & usce toilets(annual lcase)

and Garden/park receipts cle that service tax  were not chargeable  will have
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mayor impact on GST period alse as per CGST/TUNSGST Acl 2017 1t oas
submitted the above decision of Commissioner of Coentral Tax/Salem is not oniy
applicable to the above services but also te all the activities SIono §oo 0
mentioned in the appeal as per the grounds of appeal submitted. Henee 1l s
prayed the ratio of the decision of the Commissioner/Salem may be applied for
the GST period also and the our appeal be allowed for ali the activities from S6L
No 1 1o 9 in casc of the activities rendered by the appeliant to tender contraciors
s

covercd under Question 2 and also to the items covered undor Question i

present appeal.

Morcover the lellowing decisions pertaining to the service tax /GST may also bo
taken into consideration and it is submitted that the ratio of the decisions s also

applicable to the present appeal |

(i) 2018 (364) E.LLT. 768 (Sctt. Comm.)BEFORE  THE  SETTLEMENT
COMMISSION,  CUSTOMS, CENTRAL  EXCISE  AND  SERVICE  TAX
CHENNATADDITIONAL BENCH|S/Shri C. Rajendiran, Vice Chairman and R0,
Negi, Member [N RE : COMMISSIONER, MAHABOOBNAGAR MUNICIPALITY,
TELANGANA IFinal Order No. 3/2018 S.T., dated 10-1-2018 in Application No.
SAC(S.T) 5172017 -5C wherein it was decided that Service tax liability of ko
fees coliccted from contractors and slaughter house fee charges collecied G

contractors were not chargeable.

() 2019 (28) G.S.T.L. 193 (Cal) IN THE HIGH COURT AT CALCUTTA Protik

N

Prakash Banerjee, J.PIONEER COOPERATIVIC CAR PARKING SERVICING A0
CONSTRUCTION SOCIHETY LT, Versus STATE OF WEST DBENGAL W No.
9625 (W) of 2019, decided on 30-3-2019 wherein it has been decided  that
Parking services - Municipal Parking lots under Kolkata Municipal Corporation

Parking fces collected by a Cooperative Car Parking Scrvicing and Constraction
Socicty Ltd. for providing Municipal Parking lots, prima facic, not hable to G s
Municipal Corporation 1is also Municipality under Articles 24317 and 2430 of
Constitution of India and covered by exemption in respect of all functions under
Article 293W 1bid - Department directed not 1o take cocreive action for recovery of
GoT for Municipal Parking lots - Scclion 73 of Central Goods and Services Tax

Act, 2017 /West Bengal Goods and Scrvices Tax Act, 2017, [paras 2. 3, 4}




(i, 2019 (20) G.S. T4, 288 (Tri. - Mumbal) [N THIE CESTAT, WKST ZONAL
PNCH, MUMBAL S/8hri Ramesh Nair, Momber (J) and Raju, Mcember (1)
NARAL NAGAR  PARISHAD Versus COMMISSIONER OF  C.o EX0 & 87T,
FOLUAPUR Final Order Nos. A/85156-85157/2018 WZ13, dated 29-1 2018 in
Appeal Nos. ST/85050 & 86031/2014 ST(DB) wherein it was decided that
Renting of Imimovable Property - Levy of Service Tax on slaughter house fees
colicoted by Municipal Corporation - As per Twelfth Schedule of Constitution of
India, Regulation  of slaughter houses is sovercign  function  of Municipal
Corporation - Demand of Service Tax on slaughter housce fees collected, set aside

Section 65{90a) of Finance Act, 1994. [para 1/

vl Honbie Madural HC in the decision W.P{MIDINO 12879 OF 2019 dated 22
02 2021 in case of Manonmaniam Sundaranar University decided  that

statutery functions are nol chargeable to service tax.

Arscivine thie ratio o the above decisions it has been praved that the appecd of the

appeilant may be allowed by scetting aside the order of the AAR,
7. Discussion

S We have carelully considered the various submissions made by the Appelland
andh the applicable statutory provisions. We find that the appellant has filed the

srosent appeal only in respect of the follewing aspects:

a0 o respect of Q.No.o 1 oagainst ShNoo 7 /SLNe. 8 inoas much (he
applicability ol SLNo. 56/76 of Notification No. 12/2017  datwed
28.06.2017 was not considered and ordered by the LA;

b 1o respect of Q.No. i, SLNo. SB-locker rent provided in bus stand was
usrdered as taxable while the contention of the appeilant is the sald scrvice
i ot taxaie

c. In respect of Q.No, 2 in respect of SILNo. 1 to 2, it has been held that the
appellant supply the rights held by them to the contractors through the
tender process which is a supply made by them Lo the contractors who
are bursiness entities for furtherance of their business and it is not an
activity in relation Lo the function entrusted under Article 243 G/W ol the

Consutution
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d. The LA has ruled that road cutling charges is onc time supply: the rent)
charges are periodical; Both the supply are not in conjunction with cach
other in the ordinary course of business and therefore the same s not o

composite supply
The above are taken up for consideration and ruling as under.

8.1 In respect of Q1 (81 No. 7 and 8), the AAR has given aomiling that serviees
by way of slaughtering of animals / lees on pay & usc teilets is neither a supply of
goods nor a supply of service as per notin. No. 1472017 CT(R) as amended by
notfn. No. 16/2018 CT(R) belng an activity in rclation to a function entrusted 1o
Municipality under Article 243W of the constitution, in which they are engaged as
public authority. However, the appellant is not satisfied and has sought to appeal
sceking another ruling from the appellate authoritics that the activity is also
covered under sl no. 56 /76 of the table in notfn. No. 12/2017 CT{R). The very
terms of reference for AAR as per $.95(a) is to provide a ruling for an applicant !

relation to a supply being or proposed to be undertaken by the applicant ouly
{emphasis supplied). Tirupur Municipal Corporation being the applicant, having
heen given a ruling bascd on his activitics as a Municipality under Article 243W of

the constitution, cannot scek another ruling in the guise of appeal for the activin

seneral, whether the same be covered by another ey in another notificiatior o

otherwise, It such a scenario, the ruling sought by the applicant is not for the

activitics undertaken by him but sought for the activity in general which is not
permitted under 8.95, cspecially when for the same service done by the tender
contractors of the appellant, the same question has been raised by the appallani
vide Q2. It appears only 1o be a ploy and an extravagant claint not supported by any
legal fiction or rule nor cven equity but only done to ture the AAAR into a trap ol
scll contradiction while answering further questions later and is therefore, highly
condemnable, In view of the above, in respect of the question sought in O 1 (SE Moy

and 8), the appeal 1s not entertained.

3.2 In respect of 8l No. 5B (Rent for locker provided in bus stand), we find thea
the activities in relation to function entrusted to a municipality under 2495W of ton
constitution arce mullitudinous and unless the provisions ol ruspective stadc
municipality acts are also read in conjoint with the functions entrusted under the
constitulion, it is not casy to fathom the activitics undertaken by the municipalitios

in a state. On a harmonicus reading of the provisions of the Tamil Nadu District
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Municipalities Act, 1920, together with the Twellth Schedule to Article 213W of the
corsstitution, providing bus stand in an arca under the municipality with amenitics
o pnshic ab bope s oone of the activities of the municipality undertaken i the
copactiy of a public authority, Providing locker facility in a bus stand for the
common man for which a fee is charged is only an activity ancillary to constructing
a bus stand and therclore, there is no room for doubt in cur minds that locker
aciliiy for commmon public i1 bus stand Is an aclivity undertaken by the
snicipality as a function entrusted under 243W of the constitution and the
services of rent or fee coliection for such a facility is neither a supply of goods nor a

supply of service as per notfn, No. 14/2017-CT(R) and hence exempt.

S With respect to the same sct of services raised in @1 il not done divectly by
‘he nunicipal corporation but by the tender contractors (Q2), the appellant is
somricved of the fact that the AAR had answered in negative for exemption and
henee the appeal. The argument of the counsel for the municipal corporations is
soctiol 242 ) sineas e governiment, on the recorvnendation of the counon,
cooroify such activities or transactions undertaken by the centrad govermment,
state government or any local authority in which they are engaged as public
sathorities, o bo treated neither a supply goods nor a supply of services. o
reoosnee ol thise the government has notified in notification  14/2017, that
crenes byoway o any aclivity in relation to a functicn entrusted 1o a Panchavat
andder aoticle 243G of the Constitution or to a2 municipalily under article 245W of

the Constitiztion shall be treated neither as supply of goods or a supply of service,

St present case, there are three parties, namely the corporation, the contractor
oo the public/ceonsumer. The corporation entlers into a conirack with the
contrector, requuing the contractor to provide to the public, a service which
constibutes an activity covered under the above notfication. This arrangement
romalts in two sofs of rransactions, one between the Corporation and the controctor,
dn the other benween the contractor and the public. The present appheation s
cosbioted to o seclang ruling on the tax applicable for the transaction berween ihe

orpuration and the contractoer,

vities uncer sl No.o 1 to © {except SLNo. BA-Charges for TV advt.
i Hoas Standés SLNoo 6-Bunk Stall) answered in affirmative by the AAR but n
nosntive Tor the same set of activities if done by the contractors, has with all its

variations and connotations indicate proximity with the main transaction indicated,
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Le., functions under 242W of the coostitution. It cannot be said o indicaic
acllvities, nol concerned with the functions indicated. The relitionship s s
and tangible and has nexus and direct correlation with the functions under croaio
243G, The nature and constitution of performer is not distine! from the casentin
characteristics of the functions envisaged under Art.243W. The criteria to determii.:
that the activity is directly in relation to the functions entrusted under Articie 2405
viz., whether such activities are necessary to make the function operational or
whether the activities are performed while carrying cut the functions as such or the
direct object of the activities enhances the value or efficiency of the functions or
affects the nature of the Mnctions ete., arce met i [l whoen pesformed e 1l
contractors too. There is more than a mere indirect or incidental connuociion
between the activities enumerated in Sl no. 1 to 9 (except S1LNo. SA-Charges for TV
advl, i Bus Stand& SLNo. 6 Bunk Stall) and the underlving unctions under
Art 243G/W The functions are clearly identifiable to be the one Troms or i rospea
ol which the activity is received or supplicd. Thus there is o olose Tk or assoar
between the activity and the functions, It is not the proportionality of the aotivits
which deterines whether it is in relation to the function but the implications ol the
lceisiative asscssmoent of the term ‘n relation to’ is more tilied towards nexos,
iseparability and identity of the activities involved with the functions andl nal
merely on other parameters. However, in this case, the tender contractors appoar (o
render back to back services to the municipal corporation. Needless to say, this
exemption will not apply if the contractor has perforimed an activity that oniv ho
an indirect connection with the functions entrusted or if the agiivity s oy oo

incidental component of a more comprehensive supply of othor services,

Clearly, the transaction between the corporation and the contractor is an
activity/transaction undertaken by the local authority, engaged as public authornt
The requirctnent explictily stated in section 7(23(E) are metn Foriher, inoas neod
this transaction/activity undertaken by the corporation is an activity covered undoer
the above notification, this transaction/activity under S1. No. 1 to S(except SLNo.
bA Charges for TV advt, in Bus Stand& S1L.No. 6 BBunk Stall) listed by the AAR as
S P

neither a supnly of goods nor a supply of service are available (o coniraciors ol

provided the same are rendered as back to back services to the appellant.

9.2 With respect Lo operation of bunk stalls by contractors as awarded by the
appellant, though it is argued that the same are moveable cte., since the same arc

carinarked to be kept at a particular location without hindrance 1o pedestvians,
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provoerient of vehicles, ote., and at the same time ensuring promincrice of location to
suraet buyers, and further since a rent is hxed for the shop under continetusl
arreements, the same would fall under renting of immoveable property’ services
within the delinition under 2{) under the nolfn no. 12/2017. The saime holds sond

S

for the Rent collceted for the advertisements run through TVs installed in the
stand. The exemiption sought by the appellant under sl.no. 7 of notin no. 1272017

T Rme) s available as well as charging of tax on RCM basis under sl Noo b ol

v

L3/72007 CTIRY subjeet to fulfillment of the conditions spelt out therein,

PO In respect of the question pertaining to whether the charges obtained for
the seevice of road cutting for the purposc of laying cables by telephone companies
sieneside roads on contract basis is a composite supply, the question is answored
groaTirmative, Though two charges are collected by the appellant for read cutting
and annual rent for eables running across the road, it can be scen that unless road
s cut, cables cannot be laid and mere road cutting withoul laying of cables is

4

useless. Thercelore, both the scervices have to run in tandem with respect to tho
telenhione cormpanies and the methodology of collection of money is immaterial to
e ot of the activities of road cutting and laying of cables, which is indeed «
comzosite supply. 1 must also be noted that this is a factual guestion and is
restricted to the particular activity of road culling lollowed by laving of cables by
relenhone companics and thercelore, the same 15 not 1o be extended o all the types
el roud cuttingg activities.

Do Hght of the above, we rule as under:

RULING

a. Inorespect of Q.No. U oagainst SLNe. 7 & SlNo. 8, the appcal 1s not
cntertained for the reasons staled in para 8.1 above

b In respect of Q.No. 1, Sl No. 5-I3 (Rent for locker provided in bus stand by
the appellant) it is held to be an aclivity undertaken by the Municipality as a
function entrusted under 293 W oof the Constitution and the scrvice of rent or
fee collection for such a facility is neither a Supply of Goods nor a supply of
Service as per Notification No. 14/2017 .CT {(Rate)

. I orespect of O.No. 2, the transaction between the corporation and the
contractor as listed in 8LLNo. 1 to 9, except SLNo. bA -Charges [or TV advi. in
Pus Stand & SLNo. 6-Bunk Stall’ of the said question, in the factual matrix
presented, U is held to be an  activity/transaction in  relation o
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activity/transaction undertaken by the appellant engaged as Public authority
aund the same are coverced under Notification No.o 1472017 CT.[Rate) as
amendoed

d. In respect of Q.No. 2, Sl.No. 5A Charges for TV advt. in Bus Stand & 51 Nao.
6 Bunk Stall’ of the said question, the same is covered under SiNa, 7 o
Notification No. 12/2017-CT (Rate) as well as charging of tax on RUM Disis
under S1.No. 5 of Notin No. 13/2017 — CT (Rate) subject to fullillimernt ol the
conditions therein is available to appellant.

c. In respect of supply of services of allowing road cutting and the subscauent
track renting, the situation being factual in as much as the road cutting s
followed by laying of cables by the telephone companies from whont trachk
rent is collected, the supply would be a ‘Composite Supply’, restricted o this
particular activity and not cxtended to all types of road culting activitics.

The subject appeal is disposed of accordingly
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Copy
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[N

The Principal Chicel Commissioner of GST & Central Excisc,

No. 26/ 1, Mahatma Gandhi Reoad, Nungambakkam, Ch - 600 034.

The Principal Secretary/ The Commissioner of Comimercial
I o

Taxes/Maember, 11 Floor, EKzhilagarm, Chepaul, Chennai 600 Q0L,

The Comrmmissioner of GST & Central Excise,
Colmbatore Commissionerate,
O/7 . ATD Street, Race Course Road,Coimbatore-641018

Assistarnl commissioner,
Thirupur Central 1Asscssment Circle,
Thirupar-641601

Master e [/ sparc

/
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