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At the outset we would like to make it clear that the provisions of
the Central Goods and Services Tax Act, 2017 and Gujarat Goods and
Services Tax Act, 2017 (hereinafter referred to as the *CGS'T Act, 20177 and
the *GGS'T Act, 2017°) are pari materia and have the same provisions in like
matter and differ from cach other only on a few specific provisions. Therefore,
unless a mention is particularly made to such dissimilar provisions, a reference
to the CGST Act, 2017 would also mean reference to the corresponding

similar provisions in the GGS'T Act, 2017.

2. The present appeal has been filed under Section 100 of the CGST
Act, 2017 and the GGST Act, 2017 by M/s. GACIL-NALCO Alkalies &
Chemicals Private Limited, (hereinafier referred to as “appellant’) against the

Advance Ruling No. GUJ/GAAR/R/53/2021 dated 18.10.2021.




e the uppellant is a joint venture between GACL & NALCO;

e the appellant during the course of proceedings before the GAAR
|Gt jarat Authority for Advance Ruling] stated that they intend to
scl 1p a caustic soda plant and captive power plant.

e GIDC had leased a plot of land to GACI.;

e GACL requested for sub-division of the said plot; it surrendered
39 000 sq murs to appellant/GNAL on long term lease for the
abc vc green field project;

e th:t the deed of rectification was signed on 8.1.2018;

e tha the consideration was Rs. 72.79 crores of which the GS1
amount was Rs. 13.10 crores.

4, In vicw of the foregoing facts, the appellant had sought Advance

Ruling on the following questions, viz:

o Il hether GNAL is entitled to claim ITC of the GST paid on the
services  provided by GACL in the form of agreeing (o
suw render/relinguish its right on leasehold property in favour of
GMNAL?” -~

3. Cons -quent o hearing the applicant, the Gujarat Authority for

Advance Rulin. [GAAR], recorded the following findings viz

o GAC . has transferred its lease hold right on land to GNAL;

e that 1 1ough words used is plant or machinery in scction 17(5)(d) ol
the C GST Act, 2017, in term of ruling by the Karnataka Appellate
Authority for Advance Ruling, in the case of M/s. Tarun Realtors P
Itd, tl:c word ‘or’ can be read as ‘and’;

e Plan' and machinery cxcludes land in terms of explanation to
section 17(5), ibid,

e [.ceir ature’s intent is that I'TC shall not be available in respect of
servies  pertaining to land received by taxable person  for
constuction of an immovable property;

e that . ad that not been the legislative intention the word ‘land™ would
neve have been used:

e that urther the word ‘for’ in scction 17(5)(d), ibid, indicates a
purpose, the intended goal; that the word “for” is to be construed to
indic ite the purposc 10 construct building/civil
struc urc/administrative block;

e that the argument for proportionate credit fails as it cannot be taken
as bisis for awarding proportionate credit; that the act does not
cnvi:age mechanism to award proportionate credit for GST in such
case::

o that e GST council in its 37" meeting mentions that the high rate
of G+ makes new project unviable since credit of GS'T on lcasing
is no available for construction of immovable propertics.




0. The GAAR, vide the impugned ruling dated 18.10.2021, held as
lollows:
GST amount borne by GNAL on subject service received 1s blocked credit vide
Scenon 1715Kdy CGST Act and thereby meligible for avalment, for the reasons
summariscd at para 19
T Aggrieved by the aforesaid advance ruling, the appellant is before

us, raising the following contentions, viz

e ooods manufactured by the appellant will be supplicd to customers
& is taxable under GST;

e appcllant paid consideration to GACL for ‘agrecing to the
obligation to refrain from an act, or to tolerate an act or a situation
or to do an act’: that the tax invoice issucd is under [HSN 999792

e I'I'C of GST chargeable on relinquishment of rights/agreeing to
surrender the rights should be cligible in terms of section 16 of
CGST Act, 2017 as it is used in the course or [urtherance ol
business;

e rclinquishment of right does not get covered in the incligible list of
input scrvices;

e that the service received by the appellant is not a leasing service;

e that the acquired land is to be used in the course of furtherance of
business & not for the purpose of construction of immovable
property;

e that it is a trite law that predominant test is to be applied; that as per
the chartered engincer’s certificate, 99.85% land would be utilized
for the purposc of constructing plant and machinery:

e that the plants once fully constructed, will be capitalized as plant
and machinery;

e that they would like rely on the case ol Bajaj Tempo [.td" wherein it
was held that incentive for promoting cconomic growth &
development should be liberally construcd;

e that in the absence of definition of land under the GS'T" Act, it should
be strictly interpreted;

e that the services received by the appellant cannot be equated as land
& hence the services received will not fall in the exclusion of
definition of plant and machinery.

8. Personal hearing in the matter was held on 15.10.2024, wherein Shri
N B Tripathi, CI'O, Shri Dhruvit Shah, Jt. Manager, Shri Anmol Rathi,
Manager and Shri Hemant Desai, Advocate appeared on behall of the
appellant.  They submitted an amendment in the grounds ol appcal and
statement of facts along with the below mentioned documents viz

(i) Key plan & drawing approved by PESO
(i1) copy of approved GPCRB plan
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(m)((/\oldu W GPCB

(iv) DISI appro ced plant

(v ) Projcct com; ‘etion certificate

(vi) Chartered I ‘gincers certificate

(v 11) photograpli~ ol plant site premises.

IF'urther, the app -llant also relied upon the below mentioned judgements viz
e Grasim I dustries [.td °
e Darshan Singh & Ors ’
e Kantilal 1 rikamlal '
e AV Ferandez’
e Punjab B verages P1.ad®
e Modi Sugar Mills ’
e Darbari| 1"
e N Nagan nickam’
e Mohit M neral P Lad "
e Safari Re reats P Lad "

8.1 The « ppellant in the additional submissions submitted during the -
coursc ol persoal hearing, requested insertion of various facts, inter alia

e that riere 1s no break in the supply chain of the appellant and
GAC

e that (AAR failed to distinguish the difference between the right on
land : nd the right attached to land meaning ‘profit a prendre’;

e that (e license to occupy land is the supply of service which covers
all commercial transactions; that the license to occupy is a benelit
arisit 2 out ol land & not supply of land itself: that any lcasc ol a
licen ¢ to occupy land is defined as service;

e that: ot allowing I'T'C will burden the end consumer & shall lead 1o
doub ¢ taxation;

e that t 1¢c Icaschold right premium amount has been paid to occupying
the ri:ht over land & cngage in manufacturing; —_

e that n their view ‘on his own account’” mcans the immovable
propcrty is constructed for sclf-occupied use or non-commercial
purposes; that license to occupy land must be dealt on profit of
pend ¢; that the leaschold plot has been used for furtherance of
busii css and not on its own personal account such as sclf-occupied
or a1 on-commercial object;

e that fter acquiring lecaschold right construction of immovable
prop: rty has taken place in which manufacturing plant is crected
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which produces taxable goods & GS'T is charged on the outward
supply of goods;

e the lcaschold right if capitalized will be under ‘leaschold right land’
& not under ‘building block’; that hence Icaschold right
consideration is not used for construction of the building;

8.2 [.ikewise, the appellant in the additional submissions, submitted
during the course of personal hearing, requested insertion of the following
orounds viz

e that the explanation incorporated in the section is an integral part of
the statute & has no independent existence; that both are related to
the supply of goods & nothing about the supply ol scrvices;

e that in terms of section 16(1), ibid, GST paid on input supplics
during the pre-operative period is available even though appellant is
not providing taxable out put supply;

e that the lcaschold right consideration paid to acquire the rights to the
land can never be said to be used for construction of immovable
property to be blocked under section 17(5)(d), ibid;

e that lcaschold right is service; that they will not capitalize nor
amortize the GST input in their book & hence, section 16(3), ibid is
not applicable;

e that the plant and building will be constructed on a part ol Icasc
holding premises & the unconstructed arca will be used for auxiliary
services; that if leaschold right is partly used for construction ol an
immovable property & then also GST on the leaschold right in
respect of the area on which no immovable property is constructed
would be cligible for ITC;

e that in terms of the ratio of Safari Retreat P L.td, supra, I'TC is held
as legitimate. '

FINDINGS

e We have carclully gone through and considered the appeal papers,
writlen submissions filed by the appellant, submissions made at the time ol
personal hearing, the Advance Ruling given by the GAAR and other materials

available on record.

10. The primary issuc to be decided is whether the appellant is cligible

to claim I'TC of the GS'T paid on the services provided by GACIL..

I1. Before dwelling on to the issuc, we would like to reproduce relevant
scctions which govern availment/blocking of I'TC under the CGST Act, 2017,

viz |relevant extracts|




Sectio 16. Eligibility and conditions for taking input tax credit
(1) I ry registered person shall, subject to such conditions and
restric ions as may be prescribed and in the manner specified
in sect on 49, be entitled to take credit of input tax charged on any
supph of goods or services or both to him which are used or
intend d to be used in the course or furtherance of his business and
the sa | amount shall be credited to the electronic credit ledger of
such p rson.

Section 17. Apportionment of credit and blocked credits
(5) Nonw hstanding anvthing contained in sub-section (1) of section
16 and «. h-section (1) of section 18 input tax credit shall not be
available n respect of the following, namely:-
(¢c) wiorks contract services when supplied for construction of an
immo - able property (other than plant and machinery) except where
it is av input service for further supply of works contract service:

(d) g ods or services or both received by a taxable person for
consti uction of an immovable property (other than plant or
mach nery) on his own account including when such goods or
services or both are used in the course or furtherance of business.

Exolanation.-lor the purposes of clauses (¢) and (d), the
ex, ression "construction” includes re-construction, renovation.
aci litions or alterations or repairs, to the extent of capitalisation.
to he said immovable property,

< planation.- o the purposes of this Chapter and Chapier V1,
the  expression  "plant and machinery” means apparatus,
eq tipment, and machinery fixed to earth by foundation or
structural support that are used for making outward supply of
gcods or services or both and includes such foundation and
strctural supports but excludes-
(i) land, building or any other civil structures; -
(ii) telecommunication towers; and
(iii) pipelines laid outside the factory premises.

12. The controversy in this appeal hinges to the alorementioned sub-
scctions. llow cver, the Hon'ble Supreme Court, 1in a recent judgement in the
casc ol M/s. Safari Retreats P l.id, reported at |2024 INSC 756]|, whilc
examining the 1bove sub-scctions has held as follows:

ANALY SIS OF CLAUSES (c) & (d)

31. Now. we analyse clauses (¢) and (d) of Section 17(3). Clause (c) applies when
works cc atract services are supplied for constructing immovable property. The
definitior of “works contract’ under Section 2(119) is extensive. It reads thus:

" Definitions -
(191 “works contract” means a contract for  building, ('(JH.\‘[I'I.(('lf(#ﬁ»":‘ﬂ:_,_':T_"_’Sf\
L . ) . ) . . e e OB

Jo crication. completion, erection, installation. fitting  oul.  improveépie -
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modification, repair. maintenance, renovation, alteration or commissioning
of any immovable property wherein transfer of property in goods (whether
as goods or in some other form) is imvolved in the execution of such
contract;”

Thus, in the case of works contract services supplied for the construction of
immovable property, the benefit of ITC is not available. [However, there are
exceptions to clause (c). IFirst is when goods or services, or both, are received by a
taxable person for the construction of “plant and machinery”, as defined in the
explanation to Section 17. The second exception is where the works contract service
supplied for the construction of immovable property is an input service for further

supply of the works contract.

32, Clause (d) of Section 17(3) is different from clause (¢) in various aspects.
Clause (d) seeks to exclude from the purview of sub-section (1) of Sections 16 and
18, woods or services or both received by a taxable person to consiruct an
immovable property on his own account. There are hwo exceptions in clause (d) 1o
the exclusion from I'1'C provided in the first part of Clause (d). The first exception is
where goods or services or both are received by a taxable person to construct an
immovable property consisting of a “plant or machinery”. The second exception is
where goods and services or both are received by a taxable person for the
construction of an immovable property made not on his own account. Construction
is said to be on a taxable person’s “own account” when (i) it is made for lis
personal use and not for service or (ii) it is to be used by the person constructing
as a setting in which business is carried out. [lowever, construction cannol said (o
he on a taxable person’s “own account” if it is intended to be sold or given on lease

or license.

33. Section 17(3) incorporates an explanation which provides that the word
“construction” used in clauses (¢) and (d) includes reconstruction. renovation.
additions. alterations or repairs. to the extent of capitalisation, to the immovable
propertv. Thus. a very wide meaning has been assigned 1o the expression
“construction” by the suid explanation.

34, There is hardly a similarity between clauses (¢) and (d) of Section 17(3) except
Jor the fact that both clauses apply as an excepiion to sub-section (1) of Section 16.
Perhaps the only other similarity is that both apply to the construction of an
immovable property. Clause (c) uses the expression “plant and machinery”. which
is specifically defined in the explanation. Clause (d) uses an expression of “plant or
machinery”, which is not specifically defined.

33 Now. what is material is the explanation to Section 17, which reads thus:

“lxplanation. For the purposes of this Chapter and Chapter VI the
expression —plant and machinery means apparatus, equipment, and machinery
fixed 1o earth by foundation or structural support that are used for making
ounvard supply of goods or services or both and includes such foundation and
structural supports but excludes

(i) land. building or any other civil structures;

(ii) telecommunication lowers; and

(iii)  pipelines laid outside the factory premises.

The explanation defines the meaning of the expression “plant and machinery”
[However. as stated earlier, the expression “plant or machinery”™ has not been
defined under the CGST Act. It is pertineni to note that clauses (¢) and (d) do no
aliogether exclude every class of immovable property from the applicability of [#C

\ . g . o o . " v i
In the case of clause (c). if the construction is of “plant and machinery ™ as (ftf/f%ijf(}(’(’.

(5

e
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the benefit « ! 11C will accrue. Similarly, under clause (d), if the construction is of a
“plant or m «hinery”, I'1C will be available.
|emphasis supplied]

12.1 We fid that the Hon’ble Supreme Court, while analyzing scction
1 7(5)(¢), ibid, I s concluded that in the case of works contract, benefit of I'TC
is not availabl = in respect of services supplied for the construction ol
immovable proy erty, subject however to two exceptions |a] when the goods.
services, or bot', arc received for construction of “plant and machinery’; and
|b] where the works contract service supplied for the construction of
immovable proverty is an input service for further supply of the works

contract.

12.2 'u ther, while analyzing scction 17(5)(d), ibid, the lon'ble
Supreme Court has concluded that it sceks to exclude from the ambit of sub-
sections 16(1) = 18(1), ibid, scrvices received by a taxable person to construct
an immovable property on his own account subject however, to (wo
exceeptions, whre goods or services or both are reccived by a taxable person

Lo

(13

|a]constr ict an  immovable property consisting of a “plant or
machin¢ v7; and

[b] for tl ¢ construction ol an immovable property made not on his own
account:

The Honble S ipreme Court further, explains that construction is said to be on
a taxable persc 17s “own account” when (1) 1t 1s made for his personal use and
not for service or (i) it is to be used by the person constructing as a setting in
which busines: is carried out, further stating that construction cannot be said
to be on a taxuole person’s “own account” if it is intended to be sold or given

on lease or lice asce.

13. The Ilon’ble Supreme Court, in the case of M/s. Safari Retreats P

l.td, ibid, whil - further analyzing has held as follows viz

430 . o ...As the expression Cplant oor machinery”  appears 1o be
intentio ully incorporated, it is not possible to accept the contention of the learned
ASG thor the word “or” in clause (d) should be read as “and ™ If the said
content: n is accepted. there will not be any difference between the expressions
“plant ¢ nd machinery ™ and “plant or machinery ™. This will defeat the legislative

ntent.

ey
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46. The expression “plant or machinery”™ has a different connotation. It can be
either a plant or machinery. Section 17(3)(d) deals with the construction of an
immovable property. The very fact that the expression “immovable property other
than “plants or machinery” is used shows that there could be a plant that is an
immovable property. As the word “plant” has not been defined under the CGST Act
or the rules framed thereunder, its ordinary meaning in commercial terms will
have to be attached to it.

32 This Court has laid down the functionality test. This Court held that whether a
huilding is a plant is a question of fact. This Court held that if it is found on facts
that a building has been so planned and constructed as 1o serve an assessee’s
special technical requirements, it will qualify to be treated as a plant for the
purposes of investment allowance. The word “plant " used in a bracketed portion of
Section 17(3)(d) cannot be given the restricted meaning provided in the definition
of “plant and machinery”, which excludes land, buildings or any other civil
structures. Therefore, in a given case, a building can also be treated as a plant,
which iy excluded from the purview of the exception carved out by Section 17(3)(d)
as it will be covered by the expression “plant or machinery”™. We have discussed
the provisions of the CGST Act earlier. To give a plain interpretation to clause (d)
of Section 17(3). the word “plant™ will have to be interpreted by taking recourse
to the functionality test.

3. One of the submissions of the learned ASG is that as the Union legislatire
cannot levy tax on land and buildings, the chain is broken once a building comes
into existence by using goods and services. As discussed earlier, Schedule 11 of the
CGST Act recognises the activity of renting or leasing buildings as a supply of
service. Iven the activity of the construction of a building intended for sale is a
supply of service if the total consideration is accepted before the completion
certificate is granted. Therefore, if a building qualifies to be a plant, I1TC can be
availed against the supply of services in the form of renting or leasing the building
or premises, provided the other terms and conditions of the CGST Act and Rules
Jramed thereunder are fulfilled. Therefore, the argument regarding breaking the
chain cannot he accepted in its entirety. [lowever, if the construction of a building
hy the recipient of service is for his own use, the chain will break. and therefore.
ITC would not be available.

14. We find that the ITon’ble Supreme Court while analyzing the
expression plant or_machinery, held that there could be a plant that is an
immovable property; that the word ‘plant” not having been defined under the
Act, its ordinary meaning in commercial terms will have to be attached to it.
The Hon'ble Court, thereafter laid down a functionality test, further
concluding that if a building qualifics to be a plant, I'T'C can be availed against
the supply of services in the form of renting or lcasing the building or
premiscs, provided the other terms and conditions of the CGS'T Act and Rules
framed thercunder are fulfilled; that however, if the construction of a building
by the recipient of service is for his own use, the chain will break, and I'I'C

would not be available.
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We find that the appellant has not denied the fact that
construction act ity has not been done on the leaschold land acquired from
GACL.. Though the averment is that the chartered engincers certificate states
that 99.85% of the land would be utilized for construction of plant and
machinery; that plant building will be constructed on a part of leascholding
premises and th unconstructed arca will be used for auxiliary services. The
aforementioned judgement lays down the law as far as scction 17(5)(d), ibid,
is concerned, ['C on services received for construction of immovable
property on his »wn account is blocked subject however, Lo two exceptions. as
listed supra. he Hon’ble Court further explains taxable person’s “own
account’ to be vhen (i) it is made for his personal use and not for service or
(i1) it is to be u od by the person constructing as a sctting in which business is

carried out. On cxamining the applicant’s casc in light of the above, we find

that the I'TC of the leaschold land acquired from GACIL. on which construction -
is carried out 1y the appellant on his own account to sct up a caustic soda

plant, is hit by scction 17(5)(d), ibid and thercfore I'TC 1s not cligible on this

count.

16. N »w on examining the matter as to whether it would fall within

the other exce: tion ol 17(5)(d). ibid, ic construction of an immovable property

consisting of : “plant or machinery”, we find that the Hon’ble Court has laid

down a functic nality test, holding that if a building qualilies to be a plant, I''C

can be availec  lowever, even on this count, if the construction ol a building _

by the recipint of service is for his own use, the chain will break, and
therefore, 1TC would not be available. We have alrcady held that in the
present disput e, the appellant has not been in a position to prove that it is not
on his own ac count. Going by the rationale of the judgement, supra, we hold

that on this g1 hund also, the appellant would not be cligible for I'TC.

17. “.ow, as lar as his averments regarding, payment of consideration
to GACL. for agreeing to the obligation to refrain from an act, or to tolerate an
acl or a situa’ ‘on or to do an act’, falling under HISN 999792; that I'TC of GS'T
chargeable ¢n relinquishment of rights/agreeing to surrender the rights is
cligible unde: section 16, ibid, & is not covered in the incligible list ol input

services: tha! the service reccived by the appellant is not a leasing service; that”
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the acquired land 1s to be used in the course of furtherance ol business & not
for the purpose of construction of immovable property; that in the absence of
definition of land under the GST Act, it should be strictly interpreted, is
concerned, in view of the foregoing judgement, the averments, are not legally

tenable.

18. The numerous judgements relied upon by the appellant on how to
rcad a statute, would not support his case, more so because, in paragraph 25 in
the casc of Safari Retreats P 1.ad, supra, the Apex Court, has summarized the
law regarding interpretation of taxation statutes and thercafter, passed the

aforementioned  judgement, which we have relied in coming to the

aforementioned findings.

19. The other averments raised by the appellant, arc not being gone into
since in the judgement of Safari Retreats Pvt 1.td., the Hon’ble Apex Court has
examined section 17(5)(d), ibid, in its entircty and has laid down the law,

which in terms of Article 142 of Constitution ol India, i1s the law of the land.

20. In view of the above findings, we reject the appeal filed by
appellant. M/s. GACL-NALCO Alkalies & Chemicals Private Limited.
against the Advance Ruling No. GUJ/GAAR/R/53/2021 dated 18.10.2021,

passed by the Gujarat Authority for Advance Ruling.

( Rajeev Topno ) (B V Siva Naga Kumari)

Member (SGST) Member (CGST)

Placce: Ahmedabad
Date30 122024
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