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At the outset we would like to make it clear that the provisions of
the Central Goods and Services Tax Act, 2017 and Gujarat Goods and
Services Tax Act, 2017 (hereinafter referred to as the ‘CGST Act, 2017 and
the *GGST Act, 2017°) are pari materia and have the same provisions in like
matter and differ from cach other only on a few specific provisions. Therefore,
unless a mention is particularly made to such dissimilar provisions, a relerence
o the CGST Act, 2017 would also mecan reference to the corresponding

similar provisions in the GGS'T Act, 2017.

2. The present appeal has been filed under Section 100 of the CGS'T Act,

2017 and the GGST Act, 2017 by The Assistant Commissioner,




appeal 1s filed i1 terms of the authorization under Rule 106(3)(a) of the CGS'T .

Rules, 2017.

3. Briel v, the facts are enumerated below for casc of reference:

e The rcspondent [M/s. Emcure Pharmaccuticals Ltd], provides
cantc 'n & bus transportation facility to its employees as a part and
parcc of the agreement with the employees; that it 1s also based on
their IR policy;

e the ¢ nteen facility is provided at a subsidized rate;

e (rans| ortation facility is provided with no cost to cmployces;

e that 11¢ bus used arc non airconditioned, having scating capacity ol
morc than 13 scats;

e cantc 'n facility is provided in terms of scction 46 of the lractories
Act, 948.

4. In view ol the foregoing facts, the appellant had sought Advance
Ruling on the b low mentioned question -
I Whether the recoveres made by the Applicant from the emplovees for providing
anteen factlity to s eployees are taxable under the GST faws?
2 Whether the free of cost bus transport facihiies provided by the Applicant 1o its
smployees is taxable under the GST laws?
3 Without prejudice, even if GST is applicable in respect of employee recovery
“awards bus transportation facility, whether the Applicant would be exempted under
‘e SLONo. 1S of Natification No. 122017 = Central Tax (Rate) dated 28 June 20172
4 Abether input rax credit 15 admissible to the Applicant for the GST charged’pad 10
i vendors on procurement of such services in terms ot See 16 of COST Acto as the
nue are used o relation o furtherance of busmess? 1 yves. would the same be
sstricted to the portion of cost borne by the Apphicant?
3 Cons ‘quent to hearing M/s. EEmcure Pharmaceuticals 1.td., the

Gujarat Autho ity for Advance Ruling [GAAR], recorded the following

lindings viz i

e that ! I/s. Emcure arranged a canteen scrvice provider [CSP;

e that jart of the canteen charges is borne by M/s. imcure whereas
the re mining part is borne by its employecs;

e the «mployees portion of canteen charges is collected by M/s.
Eme: re & paid to the CSP;

e M/s. 'mcurc has arranged free of cost transportation facility to its
emp! vees in non-AC buses which is provided by third party vendor
as pa Lol its 1R policy & this facility is as per their agreement with
the ¢ nployees;

e GAAR is not inclined to hold the activities provided by M/s.
Emci re 1o its employees to be activitics made in the course of
furth *rance of business to deem it as ‘supply’

e that 1 1c proviso to scction 17(5)(b)(iii) is not connected to this sub-
claus > of section 17(5)(b)(i) & cannot be read into it;




e that I'TC on motor vchicles for transportation ol persons having
approved scating capacity of more than 13 persons is not blocked
under scection 17(5) of the CGS'T Act, 2017.

0. The GAAR, vide the impugned ruling dated 12.4.2022, held as
follows:
I. GST. at the hands of Mss Emeure. is not leviable on the amount representing the
cmployvees portion of canteen charges. which is collected by M/'s Emcure and
paid to the Canteen service provider
2. GST. at the hands of M s Emcure. 15 not leviable on free bus transportation
facility provided 10 1ts employees.
3. 1TC on GST pand on canteen factlity 1s blocked credit under Secnon 17 (3)(bi)
CGST Act and madmissible 10 Mis Emcure
4. 1TC on GST paid on hiring of Bus. having approved seating capacity of more
than 13 persons used for transportation of passengers. is admissible,
7. Aggrieved by the aforesaid advance ruling, the appellant [Revenue

is before us, raising the following contentions, viz

8.

that GAAR crroncously granted benefit of exemption ol GST on free
bus transport provided by M/s. Emcure;

that on onc hand GAAR held that GS'T is not leviable on Emcure on
frce bus transportation while on the other hand it was held that I'TC on
GS'T paid on hiring bus, is admissible;

that in terms of section 16(2)(c), ibid, I'TC is not entitled unless the tax
charged in respect of such supply has actually been paid;

[TC is admissible only when GST at appropriate rate is paid by M/s.
I:mcure to third party service providers;

that since the respondent doces not recover any amount from its
ecmployees for bus transportation, there is no cmployer-employee
relationship;

that the portion of the ruling which states that GS'T at the hands ol M/s.
I:'mcure is not leviable on free bus transportation facility provided to its
cmployceces, is crroncous.

The respondent has also filed his cross objection, wherein he has

raiscd the following averments viz

ruling was sought as to whether free of cost bus transportation facility,
provided by Emcure to its employees is taxable; that Emcure had
received the services from third party service providers on which GST
was levied;

that the ruling nowhere specifies GST exemption for bus transporter
who is the third party scrvice provider;

that I:mcure as an applicant cannot seck ruling on behalf of others ic
third party bus transporter scrvice provider;

that GAAAR has alrcady held that recovery from employee would not
tantamount to supply;
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g, Perso ial hearing in the matter was held on 15.10.2024, whercein
nonc appeared lor the Revenue. However, Shri Harsh Adhyaru, Authorized
Signatory app. wed on behalf of the respondent. e also filed a written
submission rais ng the following grounds:

e Review Crder No. 6/2022-23 dated 19.5.2022 is mainly for the GS'T on
bus trans »ortation lacility provided by the respondent to the employces
& the sp ccific para of the grounds ol appeal mention that the facility
providec by the respondent to the employee 1s free hence, the service
provider will be exempted rom GST which secems to be incorrect
interpret: tion;

e ‘That the had not sought advance ruling for GST exemption by the
service providers engaged in bus transportation of the employees;

e that the s rvice providers levy GS'T;

e that this acility is provided free of cost;

e that the « dvance ruling is only to the extent of levy of GST by Emcure
in this ¢ <¢ not for levy of GS'T by the service providers;

e that as rcipient of the services [rom third party for bus transportation,
GST ha  been charged by the service provider and paid by the
respondd i, for which they had not sought exemption of GS'T.

FINDINGS

9. We | ave carcfully gone through and considered the appeal papers,
written submis sions filed by the appellant, submissions madc at the time of
personal hearir 2, the Advance Ruling given by the GAAR and other materials

avatlable on record.

10. This « departmental appeal wherein the main issuc raised is that the
in the impugne | ruling at para 15 (2) that GS'T at the hands of M/s. mcure is
not leviable o free bus transportation facility provided to its employee is
crroncous & aiibiguous. The departmental appeal has further averred that on
onc hand the ¢ NAR held that GST at the hand of M/s. Emcure is not leviable
on free bus tra isportation & on the other hand held that I'TC on GS'I' paid on
hiring ol bus 1s admissible. The next ground is that ['TC would only be
admissible to /s, Emcure when GS'T at the appropriate rate is paid by them

to third party s rvice providers.

. The lepartmental appeal thercafter goes on to state that since the

respondent doc - not recover any amount [rom its employees for providing free

bus transportat on facility there is no employer-employcec relationship: thagthe -

Vo

able to pay GS'T to the third party service providers on !lr‘izghﬂwus
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transportation facility provided by M/s., Ikmcurc to its cmploycees; that to
substantiate this averment they have relied on the press relcasce issued by the
Ministry ol Finance dated 10.07.2017; that i the services arce provided free of
charge to all the employees by the employer then the same will not be
subjected to GST provided appropriate GS'T was paid when procured by the
cmployer.

2. On going through the impugned ruling, we find that the respondent
has arranged free of cost transportation facility to its employces in non -AC
bus, which is provided by a third party vendor, as a part of its IR policy and
as per employment agreement.  These facts are not in dispute.  This issue
stands clarified by the clarification issued vide circular no. 172/4/2022-GST
dated 6.7.2022, the relevant portion of which is extracted below for case of

understanding

— | 1 S S
Perquisites provided by employer to the employees as per contractual agreement

3. Whether  various  perquisites . Schedule Il 1o the CGST Act provides
provided by the employer to s that “services by emplovee to the
cmplovees  in terms ol emplover in the course ol or i relation
contractual agreement entered to his  emplovment™ will  not  be
into between the employer and considered  as  supply  of goods  or
the emplovee are lLiable lor services and hence GST i1s not applicable
GST! on services rendered by emplovee to
emplover provided they are i the course

| ol or in relation to emplovment.

2. Any perquisites provided by the
emplover to its employvees n terms of
contractual  agreement  entered  into
between the employer and the emplovee
are 0 licu of the services provided by
emplovee to the emplover in relation to
his employment. [t follows therefrom
that  perquisites provided by the
cmployer 1o the employee n terms of
contractual  agreement  entered  into
between the emplover and the emplovee.

will not be subjected to GST when the

same are provided in terms of the

| contract  between  the emplover  and

‘ emplovee

L3 Thus, the perquisite of providing free bus transportation by U
A

iy
respondent to their employee in terms of contractual agreement entered y{u
i< :

. . 4 5 . i
between the respondent and their employee are in lieu of the services provide



by emploce to the employer in relation to his employment and will not be
subjected to G¢ I when the same are provided in terms of the contract between
the employer a d employee. We therefore concur with the view of the GAAR
in so far as it h lds that M/s. Emcure [respondent] is not liable to pay GS'T on

(ree bus transpe rtation facility provided to its employces.

L4 11 ¢ service provider of transportation service to M/. Emcure, 15
discharging G* 1" which is confirmed by the respondent even in his written
submission. I 1¢c respondent to substantiate this has also attached few GST
bills ol indeper lent serviee provider for reference.

1
1
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W - also concur with the finding and ruling of the GAAR, which
has held that ' 1C on motor vehicle for transportation ol persons having
approved scatig capacity ol more than 13 persons, not being blocked u/s

1 7(5)(b)(1), ibi , can be availed by the respondent.

5. In view of the above findings, we reject the departmental appeal
filed by 11> Assistant Commissioner, CGST, Ahmedabad North

Commissioner tc against Advance Ruling No. GUJ/GAAR/R/2022/22 dated

12.4.2022 of Ul » Gujarat Authority for Advance Ruling.
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