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GUJARAT APPELLATE AUTHORITY FOR ADVANCE RULING
GOODS AND SIIRVICES TAX

D/5, RAJYA KAR BHAVAN, ASHRAM ROAD,
AHMEDABAD _ 380 OO9.

ADVANCE RULTNG(APPEAL) NO. GUJ/GAAAR/APPEAL|202'|06
(IN APPLICATION NO. Advancc Ruling/SGST&CGST 120221 AR/07)

Date :2f.02.2025

Present for the appellant

At the outset we would like to make it cle ar that the provisions of

the Central Goods and Services Tax Act, 2017 and Gujarat Goods and

Services'fax Act, 2017 (hereinafter referred to as the'CGSTAct, 2017'and

the 'GGST Act, 2017') are pari materia and have the same provisions in like

matter and differ from each other only on a few specific provisions. Therefore,

unless a mention is particularly made to such dissimilar provisions, a reference

to the CGST Act, 2017 would also mean reference to the coffesponding

similar provisions in the GGST Act,2017 .

2. Thc prcscnt appcal is filed undcr Section 100 of the CGST Act,

2017 and the GGST Act, 2017 by M/s. Shell Energy India P Ltd., (hereinafter

referred to as 'appellant') against the Advance Ruling No.

GUJ/GAAR/R/2022126 dated 1 1.5 .2022.

aJ

Name and address of the
appellant

M/s. Shell Energy India P Ltd.,
Office No. 2008, The Address,
Westgate D Block, Nr. YMCA Club,
S G Highway, Makarba, Ahmedabad,
Gujarat-380 051.

GSTIN of the appellant 24AAACH9I43CIZZ
Jurisdiction Office Office of the Assistant Commissioner of State

Tax, [Jnit-S, Range-2, Division- 1,

Ahmedabad.
Advance Ruling No. and
Date
Date of appeal t7 .06.2022

GIJJ/GAAR/[V2022126 dated I 1.5 .2022

Date of Personal Hearing 8.1 1 .2024
Shri Sujit Ghosh, Sr Advocate,
Ms. Anshika Agarwal, Advocate &
Ms. Vandana Natrajan.
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Briefly, the facts are enumerated below for ease of
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I'hc appellant, is a wholly owned subsidiary of M/s. Shell Gas R V Nethcrlands;
that it owns & operatcs an LNGI regasification terminal at llazira, Surat and is
registered with the Department;
that in addition to the services of regasification of LNG, they also provide certain
incidental & ancillary services related to [i] unloading of LNG; [ii] storage of LNG
in cryogenic tank; [iii] delivery of RLNG2;
that NG3, a highly flammable gas is condensed into liquid state at close to
atmospheric pressurc by cooling down the gas to very low temperature (- 160oc) for
transportation; that upon receipt of LNG at the destination port it is again converted
into gaseous state;

the vaporrzation is achieved either through ORV4 method or through SCV5 method;
that SCV is only a standby; that at all times, ORV is the primary and preferred
rncchanism lor rcgasilication of NG;
that in terms of the agreement, the regasification charges are computed by
multiplying the actual quantity of RLNG delivered with regasification tarift
that during the process of such regasification there is a loss of gas, which is termed
as SIIG6 which is a loss during regasification & is known as such in the oil and gas

industry; that thc StlG perccntage is fixed at 0.660/o ol thc actual gas discharged
quantity of I.NG by an LNG carrier in terms of clause 6.6 ol'the Agreement.

3.1 The appellant is of the view that they are not liable to pay GST on

such SIJG, which they term as a process loss. I-Iowever, presently as abundant

caution they are issuing a separate invoice mentioning the value of SLIG and

the GST on the same is discharged consequent to being collected from the

appellant.

4. In view of the Ibregoing facts, the appellant had sought Advance

Ruling on the following question, viz:

Whether the value attributable to SUG stipulated in the agreement between the

applicant and customers is subject to levy oJ'GST and therefore, liable to be

included in the consideration for re-gasification services determined as per
section l5 of the CGST'Act?

5. Consequent to hearing the applicant, the Gr.rj arat Authority for

Advance I{uling [GAAR], recorded the following findings viz

the issue is whether SUG value invoiced by M/s. Shell on its customer is leviable to
GST;
the customers of the appellant are not paying the value mentioned in the invoices
but are only paying the GST involved;
tlrrcc SCNs camc to bc issucd lbr thc pcriod 0712010 to 612017, dcmanding Service
'l'ax during thc legacy period on the SUG and the appellant optcd for SVLDI{S7 in
respect of all the three SCNs;

that the concept of SUG is same under both the tax regimes - legacy and GST;

l Liquefied Natural Gas
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2 Re-gasified LNG
3 Natural Gas
a Open Rack Vaporizer
5 Submerged Combustion Vaporizer
6 System Use Gas
7 Sabka Vishwas Legacy Dispute Resolution Scheme
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. that gas is used by the appellant during the process of SCV; that SUG prima facie is
not a loss but the gas is being used in the plant for the smooth flow of regasification
service supply; that SUG amount has nexus with regasification service supply;

o that in terms of section 105, ibid, statements recorded by DGCEI of the appellant's
personnel can be relied wherein it is stated that gas is required during re-gasification
process; that during shutdown/breakdown/ power failure RLNG is lost; that during
unloading gas is used; that gas is also used during planned maintenance of the

systcm;
o that had the appellant purchased gas for these procedures, it would have addcd to

the cost of purchase towards provision of service;
o that further the uncertainty in gas measurement loss can be both negative as well as

positive; that negative loss means there is gain in stock of gas for the appellant;
. that gas charge is a cost on re-gasification services; that it is an expenses incurred by

thc appellant;
o that considcration includes any paymcnt in money or otherwise ;

. that the case law cited are different in facts.

6. The GAAR, vide the impugned ruling dated

follows:

I 1.5 .2022, held as

1. The scope of Re-gasification Services covers not only the services related to
regasification of LNG into RLNG on behalf of M/s Shells customers but includes
allied, incidental and ancillary services such as reccipt of LNG Carriers at the Port,
unloading of LNG from LNG carriers and its receipt at Terminal receipt point,
temporary storage of LNG in storage tanks and delivery of RLNG to the customers,
as detailed at para 2.

2. 'l'hus this SllG [(a) gas uscd as fucl by Shcll in G'l'G/ SCV; (b) gas uscd by M/s
Shcll for safcty procedurcs by flarrngl vcnting out, cvcn in cascs of shutdown/
breakdown/ power failure when gas is vented out for safety reasons in the process of
draining, purging and cooling down; (c) gas used by M/s Shell in maintenance of re-
gasification equipment; (d) gas vented out by M/s Shell for cooling of BOG
compressor; (e) gas flared out by M/s Shell to maintain tank pressure; (0 gas used
by M/s Shell on account of unloading arms purging and warming, so gas is vent out
into the atmosphcre without flarel is a cost for Supplier of Service M/s Shell and
thcrcby to bc allocated into cost of provision of Regasification Service Supply. Vide
this business contract, M/s Shell translates the cost of SUG required into SUG value
by raising GST Tax invoices to its customers under item description- value of SUG.

3. Further, in cascs where mcasuremcnt unccrtaintics are in ncgativc as discussed at
para 93 (C), in such cases, this translates that System use gas providcd by its
customers, as per contract is retained by M/s Shell, as negative measurement means
excess of Gas and not shortage of gas.

4. Thus valuc of StlG is an indispensable part of taxable valuc, for I{e-gasification
service supply by M/s Shell and liablc to GSI'.

7 . Aggrieved by the impugned Ruling date d 28.09.2022, the appellant

is before us, raising the following contentions, viz

. GAAR erred in holding that the appellant uses SCV method; that they use the ORV
method which is not dependent upon power; that rarely SCV method is used for
regasification; ,.',, 

': 
.

GAAR failed to appreciate that the use of SLIG is only incidental &rtot iritended
qualify as considcration; '

t:
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. that the impugned ruling is silent on process loss in trade parlance;

. that SUG is an intcrnationally rccogniscd conccpt which is an cstimalion of gas lost
during the proccss of regasification; that allocation of gas towards loss is an
internationally recognised concept for limiting the risk associated with process loss;
that they have relied on two experts report which cannot be discarded without
reason;

. that reliance placcd on thc SCN issucd for dcmand of Scrvice 'fax is irrelcvant and
unwarrantcd;

. that in the legacy regime process loss was not subject to tax;

. that SUG is nothing but LNG & is therefore outside the purview of GST;

. that GAAR failed to appreciate the two judgements in the case of Petronet LNG
I,tdE ;

. SllG docs not clualify as considcration under GS'l'; that in ordcr to qualify as

consideration it should be lil monetary or non-monetary [ii.] received in respect or
inducement of supply; [iii] made by the recipient or by any other person; that there
is no non-monetary consideration involved;

. that there is no nexus between the SLIG and the service provided by the appcllant;

. that SUG does not fall within the ambit of eithcr section 15(2)(b) or (c), ibid; that it
does not fall within 15(2Xb) since it is not an amount incurred by thc recipicnt & is
a process loss; that it is not covered under 15(2)(c) because it is not an incidental
expense charged by the appellant to the customer but a process loss;

. that the GAAR has failed to appreciate that in the eventuality of a positive SUG, the
appellant would have to bear the cost;

. that to qualify as consideration thc same should bc a dcsirc of thc promisor, which is
a fundamcnlal principle of Contract Act; that in the present case neither the
customer nor the appellant desire SUG.

8. Personal hearing in the matter was held on 08 .11.2024, wherein Shri

Sujit Ghosh, Sr Advocate, Ms. Anshika Agarwal, Advocate and Ms. Vandana

Natrajan, appeared on behalf of the appellant and reiterated the grounds of

appeal. They submitted a compilation relying on the below mentioned case

laws viz

Petronet LNG Ltde

Staatssecretaris van Financien v Cooperatieve Aardappelenbewaarplaats GAl0
R J Tolsa v Inspecteur der Omzetbelasting Leeuwardenll
Apple & Pear Development Council v Commissioner of Custom & Excisel2
Motor & Gcncral Storcs I' Ltdls
APJaiswal&Orsra
Hydrogas PLG (I) P Ltdls
Bee Kay Cement Ltdl6
Hipolin LtdrT

Ilindustan Copper Ltdrs
Kirloskar Oil Iingines Ltdre

o

o

o

a

a

a

o

a

o

a

a

8 z0l9-vtL-659-cESTAT Del-sr &. 2021 -vIL- I I 8-cESTAT-sr
e 20 1 9-vrL-659-cESTAT'-sr &. 2021 -vrl- I t 8-cESTAT-Det-sr
ro Case 154180
rr Casc C-16193
12 Case 102186
13 cA 81911996
14 cA 4799-484411997
I 5 2oo5 -vtL-218-cESTAT-MUM
16 2oo5-vu.-2t9-cESTAT-MUM
t7 201 I -vtL- 1 83-ctisT'AT'-AI IM
I8 20 I 2-vil,-l 64-ctlslA't'-MLJM
19 2OI6-VIL- I I 84-CESTAT-MUM
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Baroda Electric Meters Ltdzo

ISPL Industries Ltd2l
Mangalore Rcfinery & Petrochemicals Ltd22

Murli Realtors P Ltd23

Godawari Power & Ispat Ltd24

REPCO Home Finance Ltd2s

Intercontinental Consultants and Technocrats Ltd26

E Squarc LeisureP Ltd27

Mariroku llT India P Ltd28

Vodafone Portugal2e

9. The appellant thereafter vide email dated 6.1.2025 [11:06 AM]

submitted additional written submissions dated 4.1.2025, raising the following

averments viz

. that the emphasis laid on the use of SUG is totally irrelevant as they use the ORV
technology; that SCV technology is uscd only in cxceptional cascs and under
normal operation it is in standby;

. that ORV does not use SUG and instead uses sea water as heating medium; that the
primary source of power to run the GTG is the electricity supplied by the State
Electricity Grid;

' that loss of gas during various stages of the regasification process is owing to the
following reasons:

o inherent losses on account of the nature of LNG and RLNG;
o losses in the system during the process of unloading, storage and

regasification of natural gas;

o inaccuracies or uncertainties in the measurement of losses as well as
natural gas in the system while undertaking the above processes;

o use of the gas during certain exigencies and as an exception in running
equipment such as Gas Turbine Generator (GTG) and Submerged
Combustion Vap orizer (SCV).

. that the contract is to provide LTCOR3O services;

' that the purposc of StiG is in the nature of rcmission to avoid situations triggcring
imposition of penal consequences i.e. liquidated damages ltermrnation; the concept
of remission is well known under the Section 63 of the Indian Contract Act, lB72;

o The below mentioned perversities and infirmities in the impugned ruling makes it
ex facie bad in law:

o that in respcct of the gas turbine generators (GTG) the primary source of
power is the power supplied by the State Electricity Grid;

20 t997-yll--26-sc
2t 2oo3-ylt--3g-sc
22 20t5-vlt.-167-sc
23 2015 -vIL-2 8-ctrsT'At'-MLJ M
24 20 | 7 -Y tL-4 5 I -cES'IAT'-M uM
25 2O2O -YIL-3 O9-CESTAT-CI]E
26 2ot8-vtt--11-sc
27 2ot9-vll--t l4-AAR
28 2oog-VIL-O7-sc
2e Case C-43119
30 LTCOR services means thc scrvices rclated to re-gasification ol' LNG into IU,NG on bchall. of [Jser
including allied, incidental and ancillary services such as receipt of LNG Carriers at the port, unloading of
LNG from LNG Carriers and receipt by Terminal Co of such LNG at the Receipt point, temporary storage of
LNG in the LNG Storage Tanks and delivery of RLNG, each as described in this Agreement. 1: : " 

, 
,
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a

o the SCV is operated intermittently and on need basis; that under normal
opcration, it is in standby because primary equipment used as vaporizer is

ORV;
o how StlG is covered under consideration in terms of section 15 for inclusion

of these for valuation of the regasification services is not explained;
o that section 15(2Xb) applies only if there is a contract which expressly

providcs that a ccrtain cost has to be incurrcd by thc Supplier but factually,

the service recipient has incurred that cost; that in the absence of any such

contractual liability, it cannot be added for computation of GST;

o that the cost of such SIJG is never charged from the Customer and hence,

not borne by the Customer; that what is charged is only the GST componcnt

on thc S[JG;

o that Courts cannot twist terms of thc Contract or introduce words and

concepts not provided for in the contract;
o that there is no contractual liability of the Appellant under the Agreement to

procure the SUG to be used to run GTG/SCV or for unloading;

o that as SllG is considered as a process loss in the Oil and Gas industry the

Authority cannot trcat i1 as a considcration on its own whims and fancies;

o that none of the provisions under the GS I Act, provides that merely because

something is used for provision of services they qualify as consideration;

o that as far as SVLDRS goes, AAR ignored the FAQ's and Circular No.

lO71l4l20O19- CX.8 dated 27.08.2019 wherein it is stated that a declaration

under the schcme will not be a basis for assuming that the declarant has

admitted the position;

o SUG is not a cost of the supplier as it does not satisfy the pre-requisites r.r/s

1s(2Xb);
o the conclusion that SUG forms a consideration and hence is part of the

taxable valuc, is not supportcd by any concrete evidence or even law

that even though the decision of M/s Petronct LNG [,td.3l was relied, the AAI{

failed to take cognrzance; that the Department (vide letter C. No. Iv(16)Review

/GST/South /CESTAT /Petronetl23l2019-2012310 dt. 03.03 .2021 by Review

Rranch) has accepted the above decision mentioned in the OIO No.

l4lltcfund/McDiv-CPl22l-22 datcd 25.01.2022 in the casc of M/s Pctronct LNG

Ltd.;
that the concept of SUG is the same under the regime of service tax and GST, is

same;

that unless the contract states that the SUG made available to the Appellant is

intended by the Parties for the inducement of regasification services, it cannot

qualify as a Consideration.

o that not a single clause cxists which indicates that it was the intention of the

parties;

o that the concept of SUG is nothing but a remission, which is not the same as

a consideration;
o an amount equivalcnt to 0.66% has bcen carved out as a rcmission and

accordingly, it is not recluired to be redclivered by the Appellant; that in

substance SllG is nothing but a remission of an obligation under the

Contract expressly agreed to between the parties as per principles set out

under Section 63 of the Indian Contract Act, 1872;

o that oncc SllG does not qualify as a considcration, it cannot form part of the

value on which GST can be charged;

The Ld. Authority has failed to understand the concept of 'process loss'

contemplated under the agreement viz

a

a

a
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3t 20 t9_v I t__65 9_Crt.lS't'A't'_t)tjt._s1'



7

o that SUG as a process loss has been recognised by reputed
Companies/organisations ;

o measurement uncertainties can occur while measuring volume and calorific
valuc of LNG unloaded at the terminal and volumc of send out LNG and its
calorific value measurements;

o for the Appellant's Terminal, the Report determines a conservative statistical
estimate of SUG losses to be 1.22 per cent which is the sum of average of
other losses of 0.19 percent and measurement uncertainties of 1.03 percent;

o Industry practicc is to havc contracts bascd on a prc-aged rcgasification loss
percentage including measurement inaccuracies and uncertainties for
arriving at the net deliverable quantity;

o that the contracted percentage of losses typically vary in the order of 0.66
percent to more than 1 percent within the Indian LNG industry and 0.3
percent to 2 percent as per international practicc.

o the gas allocated towards loss is not towards any specific service provided
by the service provider and hence, the same does not partake the character of
"consideration" in the hands of the service provider, at any time whatsoever.

that SU(i is not defincd under thc GS'f Laws and in abscnce of a statutory definition
it must be construed in terms of their commercial or trade understanding or
according to their popular meaning;
that process loss has not been subjected to tax even under the erstwhile regime.

10. Subsequently the appellant vide emails clatcd 6.1.2025 [5:11 PM],

and 9.1.2025 submitted further clarifications.

I 1. We have carefully gone through and considered the appeal papers,

written submissions filed by the appellant, submissions made at the time of
personal hearing, additional submissions, the impugned ruling and other

materials available on record.

12. Before dwelling on to the issue, we would like to reproduce relevant

portions of the CGST Act , 2ol7 , for ease of refer ence viz

CENTRAL GOOI) S ANI) SERVICE TAX.IOI7

Scction 15. Vatue of Taxable Suppty

(1) The value of a supply of goods or services or both shall be the transaction value, which
is the price actually paid or payable for the said supply of goods or services or both where
thc supplier and the recipient o1-the supply are not related and the price is the sole
consideration for the supply.

(2) The value of supply shall include-
(a) any taxes, duties, cesses, fees and charges levied under any law for the time
being in force other than this Act, the State Goods and Scrvicls Tax Act, the Union
Territory Goods arrd Services'fax Act and the Goods and Services Tax
(Cornpensation to States) Aot, if chargcd scparately by thc supplicr;
(b) any amount that the supp lier is liable to pay in relation to such supply but which
has been incurred by the reci pient of the supply and not incl

o

a

\.,3i*+ly:r,

actually paid or payable for the goods or services or both;
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(c) incidcntal expcuscs, including commission and packing, oharged by thc supplier
to thc recipicnt of a supply and any amount charged for anything donc by thc
supplier in respect of the supply of goods or services or both at the time of, or
before delivery of goods or supply of services;
(d) interest or late fee or penalty for delayed payment of any consideration for any
supply; and
(e) subsidics directly linkcd to the price cxcluding subsidies provided by the

Ccntral (lovcrnment and State Governments.
Explanation.-For the purposes of this sub-section, the amount of subsidy
shall be included in the value of supply of the supplier who receives the
subsidy.

1 3. 'l'he primary avcrmcnt raised is that SIJG is nothing but a process

loss. I o verify the authenticity of the claim so made, during the course of

personal hearing itself details \,vere sought from the appellant. The appellant

in his additional submission datcd 6.1.2025 and further clarifications dated

6.1.2025 and 9.1.2025 provided a table depicting details, relating to SUG,

which is as under:

please see the table belorl updated with Column 7 for details of the difference referred to, in your email-

---'t-5 74

Yaer

Total quantum of
rcgesification

done

Tot l SUG Los3

450062.3

400305.64

Evaponted (out of

Total suc Lo33)

Used by Equipment/

Mechinery/Took (Out of

Total SUG toii)

0therr

{Out of Total SUG Lors}

2296.5't

22tt -71

1632.53
2022-23

zo73-24 81353735.04

2024-Nov'24 '14456135.O7

30870.6 417559.17

380824.20 1856 1.2 9?O.24

In the email dated 6.1.2025, the columns were explained as under:

L Colunn 2 contains detoib of the guantity of regosifieotion undeftoken t'or all customen duringthe relevont period

2, Colunn 3 contoins details ol totol SUG loss os per the terms of the regastficotion contract with the custoner

jobt.

4. Column 6 data contains details of unaccounted losses i.e. any emissions, pipeline losses or any LNG leaks

rated capacity of each turbine is 1.9 MW. Each turbo generotor set is provided with an independent ocoustic enclosure ond o c02 firefghting systen.

standby, becoux primary equipment as vaporizer is Open Rock Vaporizer (1RV) which uses seo woter as heatrng medium

14. The table supra, depicts the followingviz

til the actual process loss fcolumn no. 6l as a component ollt of the

SLJG, is very meagre/insignificant;

tii] the data depicted in column 5 reveals the quantum utilized by the

appellant towards re-gasifi cation;

tiii] the datadepicted in column 7 reveals that a considerable portion of
the SIIG was retained by the appellant which was subscqucntly

sold.

1 5. The aforementioned data has been provided now for the first

time, meaning thercby that the GAAR while arriving at their impugned ruling,

which is in appeal before us, did not have the benefit of examining this data.

3'16842.51

Balance SUG retain:d by the

Comp.ny, rubsaqucntly sold

347036.1726175.782021-22 121283455
492802.1199033.5594053.32too7a7344.A

1 3,2.

0

0

6

! i,,;

0
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To that extent, the ruling has been delivered without taking such an important

data into consideration.

t6. Now, section 101( 1) of the CGST Act , 2017 , states as under viz

Section 101: Order of the Annellate Authoritv

(1) The Appellate Authority may, after giving the parties to the appeal or reference an

opporlunity of being heard, pass such order os il thinks fit, confirming or
-f a J J o

modifvine the ruling appealed against or referred to.

Iemphasis supplied]

17. A plain reading of the subsection (1) of the section 101, ibid, depicts

that the appellate authority may pass such order as it thinks fit, by either

confirming or modifying the ruling pronounced by the advance ruling

authority.

1 8. Thc GAAR however, as is already mentioned, delivered its ruling

without the benefit of examining the data, since it was provided for the first

time before the Appellate Authority for Advance Ruling. In light of such a

peculiar situation, in the interest of justice, we deem it appropriate to remand

back the matter to the GAAI{. We are mindful of thc fact that scction 101 of

the CGST Act, nowhere restrains the Appellate Authority from referring a

case back to the GAAR.

19. The wordings in section 101 of the CGST Act, 2017, reproduced

supra, is almost similar to sections 35A of the Central Excise Act, 1944 and

85(5) of the Finance Act, 1994. To substantiate the aforementioned finding,

we rely on the judgement of the Hon'ble Grj arat High Court in the case of

Commissioner of Central Excise vs Medico Labs and Anr.32. This is more so

because the jurisprudence developed over the years may be refurred as pari

materia while ascertaining the ambit and scope of the powers of the Appellate

Authority for Advance Ruling.

aq
F

G

a

32 zoo+11 73) Er.'r r 17 (Guj)
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20. We also rely on the below mentioned rulings issued by various

Appellate Authority for Advance Ruling wherein matters have been remanded

to the Authority for Advance Rulin g viz

o Myntra Designs Pvt Ltd33
o D.M Nct'l'cchnologies3a
o Portescap India Pvt Ltd35
o D KV Enterprises PvtLtd36

21. In view of the above discussion, the impugned ruling dated

1 1.5 .2022, is set aside and the matter is remanded back to the Authority for

Advance Ituling (i.e. the GAAR) for a fresh decision. 'Ihe GAAR will take

into consideration all aspects of the matter and decide the case afresh after

affording adequate opportunity of hearing to the appellant.

k( Iraj opno )
Member (SGST)

Place: Ahmedabad

Date:L(.02.2025

33 Karnataka AAAR C)rder No. KAR/AAAR/0 612022 dated 21 .1 I .2022
3a (ltrjarat AAAR ordcr dated 22-08-2022 12022-Y IL-73 -AAARI
35 Maharashtra AAAI{ ordcr dated 3-11-2020
'16 Andhra Pradcsh AAAI{ orcler dated 3l-08-2020

(B V Siva Naga Kumari)
Member (CGST)
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