| GUJARAT APPELLATE AUTHORITY FOR ADVANCE RULING |
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ADVANCE RULING (APPEAL) NO. GUI/GAAAR/APPEAL/S2025 /07
(IN APPLICATION NO. Advance Ruling/SGST&CGST/2022/AR/09)

Date: 2¢7.2.2025

MName and address of the | : | M/s. Troikaa Pharmaceuticals Ltd.,
appellant GF-1, Ground floor, Commercial House-1,
Satva Marg, Boadakdev, Ahmedabad,
L Gujarat- 380 054,
GSTIN of the appellant 1 | 24AABCT6E66H 174

| Jurisdiction Office - | Office of the Assistant Commissioner of State
Tax, Linit-9, Range-3, Dhvision-1.,
Ahmedabad.

Advance Ruling No. and | : | GUIGAAAR/R/2022/38 dated 10.08.2022
Date

Al the outset we would like to make it clear that the provisions of

the Central Goods and Services Tax Act, 2017 and Gujarat Goods and
Services Tax Act, 2017 (hereinafter referred to as the *CGST Act, 2017 and
the "GGST Act, 20177) are pari materia and have the same provisions in like
matter and differ from each other only on a few specific provisions. Therefore,
unless a mention 1s particularly made to such dissimilar provisions, a reference
o the CGST Act, 2017 would also mean reference to the corresponding

similar provisions in the GGST Act, 2017.

2. The present appeal is filed under Section 100 of the CGST Aet,
2017 and the GGST Act, 2017 by M/s. Troikaa Pharmaceuticals Limited,
(hereinafter referred to as ‘appellant’) against the Advance Ruling No.

GUNGAAARY R/2022/38 dated 10.08.2022,

3. Bricfly, the facts are enumerated below for ease of reference:

* he appellant s engaged in the manufacture, sale & distribution of pharma products
and 15 registered with the department:

7| Page lanl 9
<O

Date of appeal [: [30.09.2022 |
Date of Personal Hearing | @ | 21.1,2025 |
Present for the appellant |1 | Shri Sandip Gupta, CA & Shri Arun Govlani,
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4.

the appellant has appoimted a CSPY;

the appellam provides subsidized canteen (acilites 1o ils emplovees & contractual
workers:

the appellant recovers 30% of the amount from the employees:

that as far as sccurity service contract workers is concerned. the canteen service
provider rmses hill for only 50% of the amount as the rest of the amount 15 being
directly pand by the individual workers 10 the service provider,

In view of the foregoing facts, the appellant had sought Advance

Ruling on the following questions, viz:

.q

i Whether GXT shall be applicable an the amount recovered by the compeany),
Trodkaa Pharmacenticaly Limited, from emplovees or contracival workers, wien
proviston of third-party canfeen service s obligatory wnder secrion 46 of the
Factories Aet, 1948"

2 Whether input fax credit of GST paid on food il of the Cantecn Service Provider

shall he available, since providing this canteen jacility & mandatory ax per the

Section 46 of the Factories Act, 1987

Consequent to hearing the applicant, the Gujarat Authority for

Advance Ruling [GAAR], recorded the following findings viz

# that in terms of the circular No. 17242022-GST dated 6.7.2022, the benefit
provided by employer to its employees in terms of contractual agreement 13 not
supply;

®  that in terms of section 1705 by, ITC 15 avalable on GST paid where it is obligatory
to provide a benefit by an employer 10 an employee; that the said sub-zection read
with the clarification issued vide circular No, 172/4/2022-G5 1 dated 6.7.2022, [1C
of the GST paid on canteen charges is available to the applicant on the goods
supplied to the emplovees of the applicant as it is mandatory to provide canteen
factlity w's 46 of the Factones Act, 1948:

o that as far as providing canteen Eacility to contractual workers arc concerned, it was
held as wnder:

o the contractual workers do not form part of the employee as they are not on
the pay roll of the appellant;

o that the term “emploved’ is not defined under GST & hence in terms of the
dictionary meaning, il means engaged or occupied in the performance of the
work or hired to perform labour;

o  that relying on the test of cstablishing employer-employee relationship as
spelt out in the case of Balwani Rai Saluja, by the Honble 8C, the appellant
has entered inle a contract with the contractor; that the amount towards
salary/wages is paid to the contractor; that the instant case does not pass the
test of employee-cmplovee relationship & hence not covered imder the
ambit of eniry 1, Schedule 11 of the CGST Act, 20017

o that even though there is no profit, as elaimed by the appellant on the supply
of Tood 1o contractual workers, there is supply in terms of section 7(1){a),
thid:

o since the appellant recovers the cost of food from its contractusl workers
there is consideration as defined w's 2(31), ihid;

e that as lar as availment of ITC on caneen charges on the food supplicd to
contractual workers is concerned, the ruling held that

o the contractual workers are not covered under the employee-cmployer
relationship:

! Canteen Service Provider : 'T,—-" —



¢ that in terms of provision of chapter V of CLRA®, 1970, the labour
contracior shall provide the canteen facility to the labour employed by the
contracior;

o that there is no mandate that the appellant is required 10 provide canteen
facility to the contractual worker;

o that since providing canteen Facility to contractual workers is not obligatory,
I'TC is blocked in terms of section 17(5) of the CGST Act, 2017,

6, The GAAR, vide the impugned ruling dated 10.08.2022, held as
follows:

RULING
I 3%, wt the hands of M Treskoa is nod leviable v 1be amsunt fepressnting the
emphovies ponien of canleen chanses, which is collecied by Mis Trodkan aenl
peticl o the Canteen sersdee provider

YN, al the honds of WUy Prokaa, is leviable on the ameodnl represcrting LI
contraciugl worker portion of  celoon charges, which s collecied by M
I roikan pand pand w0 (ke Canbeen service provides,

BoOTTL o G081 peid o conteen Eaciling is admissible to Mis Trotka ander Secibm
ITEEN b ol ST At on the food supplicd s employess of the aommpuiy ssibject
fi thee comslatain it Burden of 5T have mot been passeéd on o the emplayees sl
ihe compmy

a4 (I on GST paid on custeen fsalny s po adnssble o Ms Troikaa under
Seerion 17 5Nk of COST Act on the food supplied 1o pommgiusl wacker
supplicd by [whour comirmtor

7. Being aggrieved by the impugned ruling i.e. denial of I'TC on
canteen services provided by the appellant to contractual workers and levy of
GST on food charges recovered from contractual workers, the appellant is
belore us, raising the following contentions, viz

s the GAAR did not give the appellant an opportunity of being heard and hence there
15 violation of natural justice;

o |hat i terms ol clar beatron at issue no. 3 vide crealar dated 6.7 2022 & Scehedule-
T of the CGST Act, 2017, the appellant is cligible [or I'TC on canteen services as il
is under legal obligation: that no GST amount is leviable on the amount recovered
from contraciual workers for canteen services, respectively:

= that while relving on scetion 16 of the CLEA, 1970, the authority ignored sections
20, 21 & 29, ibid:;

= that the appellant is the principal emplover of the contractual emplovees in terms of
section 2(g); that in terms of the CLRA, 1970, il the contractor does not provide the
canteen facility it is to be provided by the applicant being a principal employer:

s that in terms of section 2(1) of the Factories Act, 1948, a worker includes a
contraciual worker;

e that the authority ignered paragraph 3003) of the 1EPF Scheme wherein the main and
primary responsibility for depositing provident fund is with the appellant &
therefore there is an emplover-ecmployee relationship;

» that in terms of the term “emploved” as delined in the impugned ruling. it inchedes
employees hired to perform labour;

*Contract Labour {Repulation & Abolition) Act. 1970 :
A .-__..-'" -
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s that the contractual workers are huge in numbers & all of them are working in the
factory premises of the appellamt which is possible when they are working under the
complete control and supervision of the appellant;

s that though there is no formal emplover-employee relationship, the appellant as
principal emplover will still be responsible Tor all workers directly or indirectly
employed by the appellant.

8, Personal hearing in the matter was held on 21.1.2025, wherein Shri
Sandip Gupta, CA & Shn Arun Govlani, CA appeared on behall’ of the

appellant and reiterated the grounds of appeal,

9, The appellant thereafter vide additional submission through email
dated 29.1,.2025, addressed to Registry, stated as follows:
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The relevant extracts of the contract entered into with M/s. Tirupati

Enterprises, are reproduced below for ease of reference viz
CONTRACT AOREEMENT FOR LABCUR SUIFFLY

AM ARTICLE OF AGREEMENT MADE ON THIS 21" June 2024 hetween Mo Troikns
Pharmaccaticals Lid., in corportion under the company ACT PR having iis regster office at
Commerce House |, Sabyomary Bodekdey, Ahmedobad - 350054 (Which expression shall
inchude thar heirs caccuiors and mssigns), herein afler referred i as the *Company” on one pon
el MSS Thrupatl Emterprises laving their office @l Lane %008, Post Oifice Road, Clemant
Tavwn, Deheadan. (Which expressson shall inchade ther beirs exeewors snd assigng, heren ofic
referred tr as b “Contracior o the other part.
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L3, The contractor muet comply with all the applicable idusirial lews sweh os  Faclores ac,
Emiplyees Provident Fund amd Mise Provisions act, ESIC Act, Minimum Wages A,
Paymend of Wages Act, Bonus Acl, Gratwity Acl, The contract lshour (Regulation am
abalitian) Aet 1970 ele, pnd shall submit 2l the forms and returss a0 e ond olss maistain
resorls aml feglsters reguined as per the act. The Contractor shall prodiice the nevonds 10 the
coitipany cxecutive as and wlhen demanded. The contrctar will be responsible for all (ko
voisegienees induding penalties 1Fany for non complianee with respect 1o the spglicabls
Inbwar laws, Any deviation in statubry complionee will lexl (o penalty g5 per Annexure B
M Adnes

I4, The eontractor shall also comply with all other fnbour and industnal Bws amd such other
Acts and siatus as may be applicable o the contractor from time o time and momamn th

meeessary decumenisrecords and subemi 1o concern Autheniics,

16. The contractor shall make all the statutory deductions: from the salaryiwages payable 1o
the workers towards ESIC, PF, Lubour Weltare Fund and professional tax ete as may he
apphicable from time o tme and submit o copy of the certificate / proof thar oll the
statutory does including ESIC and PF has been paid by him i time, Statement of such

deductions and pavments made shall be submitied along with the contractor s monthly bill

17. The company will not in any way be responsible for non-compliance of any labour laws,
applicable 10 the contract employees, 16 the company 15 required o make any payments
under any statutory regulations on behalf of the comrctor [ due 1o non comphance or
fatlure of the comtractor, the company' shisll deduct the sante from the amount payable o the

contractor, durning the period of contract or thercalter,

b9, Be it cleorly wnderstond and agreed it by this dield, no relationship of the emplover @nd

emploves 15 creibed bidween the company and the workers engaged by the contracior,
| (0. We have carefully gone through and considered the appeal papers,
written submissions filed by the appellant, submissions made at the time of
personal hearing, the impugned ruling, additional submissions made post

hearing and other materials available on record.

8 Before dwelling on to the issue, we would like 1o reproduce relevant

portions of GST Act and circular/clarification for case ol reference viz

LGOS AN ES TAX ACT, 2017

Section 17, Apportionment aof credit and bMocked credits.-
(31 Noewithstanding anything comiained in sub-section (1) of section 16 and sub-
section {11 of xection 15, input tax credit shail nor be availahle in respect of the
fallowing. namely: - -

bl A fehe joltowing supply of goods or services ar both-
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{f} food and beverages, outdoor catering, becty treatment, health services.
cosmetic and plaxtic surgery, leasing, renting or hiring of motor vehicles, vessely
ar airerafl referred o in clause (al or clause foa) excepl when wused for the
purposes specifled therein. life insurance and health insurance:
Prowided that the inpat feoe crecit in respect af stch goods ar services ar
hath shall be available where an inward suppldy of such goods o services or
both is used by a registered person for making an ounward taxable supply of
the same category of goods or services or both or as an elemeni of o taxahle
compasite or mixed supply,
(i} membership of @ cluh, health and fiimess cenire. and
(i) teavel henefits extended to emplovees an vacation such ay feave or home

fraved Concession;

Provided that the impul fox credit in respect of such goods or services ar
bath shall be avallable, where it s obligatory for an emplover to provide ihe
same o s emplayees wnder any faw for the time being in force, |

» Cireular No. 172/04/2022-GST dated 6.7.2022

|

L |an1 reation on various issues of seetion 17(5) of the CGST Act

3. | Whether the POV 154
i the end of clawse |
i) of sub-section (3)
of section 17 of the
CGsT Act s
applicable 1o the entire
clause (b)) o the
smid Proviso is
applicable  only  to |
sub-clause (i) of
clamse (by?

I

5

-

Vide the Centrnl Goods and Service Tax {Amendment  Act)
2018, clauze (b)) of sub-section {53 of scofion 17 of the
COST Ao was substituted wiath effect from  00.02.201%
After the said substitution, the provise afier sub-clause
{1ii) of clause (b} of sub-section (3) of section 17 of the
CORT Act provides as under:

“Provided that the input 1ax credit in respect of such
goiids or services or both shall be available, where i 1s
obligatory for an employer to provide the same o
its employees under any law for the time being in
forge.™

The said wmendment in sub-section (5} of section 17 of the
COes T Act was made based on the recommendations of GST
Couneil in its 28" meeting. The intent of the said amendment
in sub-section (3)  of  section 17, 4s recommended by
the GST Council in its 28" meeting, was made known to the
trade  and industry  through  the Press Node an
Recommendations  made during the 28" meeting of the
GST Council, dated 21072008, It had been clarified “that
scope ol mpot tax credit is being  widened, and  # would
now  be made available in respeet of Goods or services
which arc obligatory for an emplover to provide io jis
employees, under any law for the ime being in force.”

Accordingly, it 5 clarified  that  the proviso afier sub-
elause (111) of clause (b) of sub-section (5) of section 17 of the
CORT Act is applicable e the whole of  clause (B ol sub-
section (3)  of section 17 of the CGST Act.

"erquisites pmw;tud by employer to the employees as per contraciual uurm,mcnl

Whether  various
perquisites provided
by the employer 1o it
employees in terms of
contractual agreement
entered into between
the cmplover and the
are  linhle

cmplavee
for GSTY

Schedube 11 10 the CGST Ael provides that “services ices by
emplovee e the emplover in the course of or i orelabon
te his employment” will not be considered as  supply
of  goods  or services and hence GST is not applicable on
services rendered by emplovee 1o employer provided they
are in the course of or in relation to emplovment,

by

Any  perguisies provided the emplover 1w s
emplovees in terms of contractual Agrecmil cntered
into between the emplover and the emplovee are in fiew of the
services provided by employee 1o the :lnplﬂ}u Fﬂ’rﬂnllm to
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his employment. [t follows there [rom that perguisites
provided by the employer o the cmployee in terms of
contractual agreement entered info between the
emplover and the employee, will not be subjected to GST
when the same  are provided in terms  of  the contract
between the emplover  and employee.

12. (On going through the prayer, we find that the appellant 15
apgrieved against the impugned ruling dated 10.08.2022, only te the extent
that;

la] it holds that GST at the hands of the appellant is leviable on the
amount representing contractual worker portion of canteen charges
which is collected by the appellant & paid to CSP; and

fb] it holds ITC on canteen facility is not admissible under section
17(5)(b) of the CGST Act, 2017, on the food supplied 10 contractual
workers.

13. The primary averment raised by the appellant is that while
relying on section 16 of the CLRA, 1970, GAAR ignored sections 20, 21 &
29 ihid - that in terms of section 2(g), the appellant is the principal employer
of the contractual employees and under CLRA if the contractor does not
provide the canteen facility it is to be provided by the appellant; that in terms
of section 2(1) of the Factories Act, 1948, worker includes a contractual
worker. The other averments have already been listed in paragraph 7 and is

not being repeated for the sake of brevity.

14, Section 20 & 21 of CLRA, 1970, is reproduced below for ease of

reference viz

20, Liability of principal emplayer in certain cases

(13 df any amenity required to be provided under Section 16, Section {7, Section 18
ar Section 19 for the henefit of the contract labour employved tn an establishment L5
nat provided by the contractor within the fime prescribed therefor, such amenity
shall he provided by the principal emplover within such time as may be prescribed.,

(2) Al expenses incurred by ife principal employer in providing the amenity may be
recovered by the principal employer from the contractor either by deduction from
any amewt pavable fo the copiractor tnder any confract oF as o debt payvable by
the coniractor.

21, Responsibility for payment of wages -

(1) A contractor shall be responsible for paymeni of wagey fo each worker
emploved by him as contract labowr and such wages shall he paid before the expiry
af such period s FHTEY e prescribed

(20 Every principal employer shall nominale g represemarive iy anbforized 4
him to be present af the time of dishursement of wages by the contracioy and ir shall

he the duty of such representaiive fo cerfify the amownts paid as wages. in Sueh’
Page 7019
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manner s pricIy he prescribed.

(1) It shall be the duty of the contracior to ensure the dishbursement of wages in ithe
presence of  the  awhorised  represemtative  of  the  principal  emplover

(41 dn case the contractor fails 1o make payment of wages within the prescribed
periad or makes short paymert, then the principal emplover shall be liable to moke
paymeni af wages in full or the wpoid balance due, ax the case may be, to the
contract fabowr emploved by the contractor and recover the amaonr so i from
the contractar ¢ither by deduction from any amaunt pavable to the comtractor am
conrtract ax o detr pavable by the coniractor.

Relying on sections 20{2) and 21(2), it is averred that though statutorily it is
the contractor who is reguired 10 provide the amenity 1o the contractual
workers in terms of section 16, ibid, the onus shifis on the principal emplover
ie the appellant in case the contractor is not providing the same. Two things
are therefore clear [a] that statutorily it is the contractor on whom the CLRA
Act has entrusted the task of providing the amenity; and |b| the responsibility
shifts on the principal emplover je appellant in case of the contractor is not
providing the same. However, one cannot ignore the fact that the section also
states that all expenses incurred by the principal employer in providing such
amenity may be recovered from the contractor either by deduction from any

amount payable under any contract or as a debt payable by the contracior.

5. The GAAR in its impugned ruling, vide paragraphs 21 1o 21.7
and thereafter in paragraphs 22 to 29 and 31, has provided its reasoning,
which has not been rebutted by the appellant. The appellant in his averments
assumes of a situation wherein he is thrusted with the responsibility as a
primary employer, which would arise only in case the contractor fails in his
statutory obligation. The assumption so made is not supported by factual
evidence. Further, the copy of the invoice reproduced at paragraph 21.6 of the
impugned ruling, the facts belie these averments and assumptions. It clearly
depicts that the contractor has been paid the gross amount which includes
salary, allowances such as canteen facility, provident fund, ete. We are also
unable to pinpoint any averment by the appellant that the contractor has failed
to fulfill his statutory obligation, the primary requirement for the onus to shift

to the appellant.

1 6. Further, in the agreement with Mis. Tirupati Enterprises,

Dehradun, the relevant extracts of which are reproduced supra, in clause 19
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explicitly states that no relationship of employer-employee is created between
the appellant and the workers engaged by the contractor. This being so, the
clarification at serial no. 5, vide circular no. 172/4/2022-G5T dated 6.7.2022
relied upon by the appellant to aver that no GST amount is leviable on the
amount recovered from contractual workers for canteen services, fails since
the clarification states that perguisites provided by the employer to its
employees in terms of contractual agreement entered into between them will
not be subject to GST. Further, the clarification at serial no. 3 of the said
circular dated 6.7.2022, regarding availment of ITC, would also not be
applicable since it is available only in respect of the goods supplied to the
employees of the appellant in terms of scction 46 of the Factories Act, 1948,
which mandates provision of canteen facilities to the employees. Further, in
terms of clause |7 of the agreement, appellant also indemnifies himsell for

any payment made on behalf of the contractor.

17. The GAAR has dealt with the issue in depth in the paragraphs
mentioned above. Nothing new is produced before us forcing us to interfere

with the impugned ruling.
18. We therefore, uphold the impugned ruling dated 10.8.2022.

19 In view of the foregoing, we reject the appeal filed by appellant
Mis. Troikaa Pharmaceuticals Ltd, against the Advance Ruling No.
GUIGAAR/R/2022/38 dated 10.08.2022, passed by the Gujarat Authority for
Advance Ruling.

Yo M

( Rajeev Topno ) { . (B V Siva Naga Kumari)
Member (SGST) /" 9, N2 Member (CGST)

Place: Ahmedabad LEL - A
Date-2402.2025
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