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AI)VANCIi RIILING NO, GIJJ/GAAIUI<]2024102
(IN APPLICA'l'lON NO. Advancc Ruling/SGS'f&C(jS'172023/nl{/l 5)

Tecnimont Privatc l.imited.
27,Laxmi Chamber,
Navjivan Press Road, opp. Old I ligh
Court, Ahmedabad, Gu arat- 380 014.

24I\AACI2628Bt7.8
Center Commissioncrate -
Ahmedabad-North
Division-VlI - S G Flighway l:ast
I{an e-l
04.05.2023

29.08.2023
Present for thc applicant Shri Sanjeev Nair (Advocate) and

Shri Uday Prabhupatkar
(General Mana cl

Brief facts:

Tecnimont Private Limited, Laxmi Chamber, Navjivan Press Road,

Ahmedabad, Gujarat- 380014 [for short 'applicant'l is a wholly owned

subsidiary of Tecnimont S.P.A. Milan, Italy and an Hngineering, Procurcmenl,

and Construction (EPC) company. 'l'heir GS'l' registration number is

24AAACT2628B 128.

2. The applicant has entered into a turnkev contract with Indian Oil

Corporation Ltd. (for short - IOCL), vide contract No. 44AC9l 0O-EI'}CC- I dated

19.01.2021 [for short 'contract'], for executing EPC work ol'Acrylic Acid tJnit

(90 KTA) and Butyl Acrylate Unit (150 K'l'A) olAcrylic/Oxo-Alcohol Projcct',

located at IOCL Dumad Complex, Nr. Gujarat Rcfinery, Vadodara.

't'he applicant states that in tcrms o1' the contract, all Inl

lied undcr thc conlract will bc sold by thc a

J

GSTIN of the applicant
Jurisdiction Olfice

Datc ol applicalion
Clause(s) of Section 97(2)
ol'CGS'I' / GGST Act,2017,
under which thc qucstion(s)
raiscd.
Date of Personal Hearing

materials rcquircd to be supp
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1o IOCL on I ligh Seas Sale [I{SS] basis by endorsing bill of lading in favour of
IOCL who will bc liling the bill olentry for warehousing and subsequently lor

hornc consumption by paying the applicable customs duty and IGST.

4. 'l'hc applicant, further states that the contract value is fixed on a

lump sum pricc ollls. 18,72,00,48,047.50 comprising of- [synopsis para Ls]

(i) I{s.
scrvicc:

14.70.30.56.131/- for domcstically sourced matcrial and supply ol'

(ii) lrorcign I:xchangc I:uros of € 4.55.18,322 (ia converted G4 I IlllRO = INIi
ti8.25 as on thc dale o1'opcning ofpricc bid I{s. 401,69,91,916.5) based on rhc
tcrms and condirions of the Contract No. 44AC9 I 00-lrpcc- l towards goods
importcd outsidc India:

(iii) Its.32.89.75.2ti0.89 towards custom I)ury & SWS on Irorcign Componenr
importcd which is rcimbursable according to contractual tcrms.

5. As per the applicant, during the course of importation, before thc

goods reach the Customs frontier in India, they enter into a HSS agreement with

IOCI-. translbrring thc ownership of the goods to IOCI- at the pricc agreed in

thc contract. 'l'hc applicant raises a custom invoicc with respcct to goods sold

to IOCL under IISS without charging GS-l'. IOCL then files a bill o1 entry as

the importcr ol thc said goods and discharges customs duty and IGST by

clcaring the goods lor warehousing or home consump tion. 'l'he applicant treats

this as a scparate supplv ol eoods distinct from the works contract supplies.

6. 'l'hc letter of acceptance issued by IOCL to the applicant mentions the

specific scopc olwork to be executed and the Schedule of Rates for identified

supplies including goods imported from outside India.

7. It is thc applicant's say thar thc contract No. 44AC9100-EPCC-I

cntcrcd into with IOCL, identifies two separate set of supplies for the turnkey

project Ii] works contract for IIPC work pertaining to EPCC-1 project and [ii]
supply ol'imported matcrials For the same project.

8. With rcspcct to consideration mentioned in para 4(i) supra, Lhe

applicant inlorms that they will charge GST @ 18%o as work contracl services.

9 'l'he applicant lurthcr states that in tcrms ol'Schedule-Ill of CGST

Act, 201 7, no CS'l' is lcviable on supply ol imporred goods on I ISS basis.

ffi#
0n

A

€
Page 2 of 26



3

under:

10. Applicant's submissions to substantiate the argument that supply

of goods on I ISS basis is neither a su of ood nor su of services is as

that transaction lbr sale of goods to IOCI- on IISS basis, in tcrms of contract No.
44AC9,lOO-EPCC-1, is covered under entry No. 8(b) of Schcdule Ill ol'the CGS'I'
Act;
that u/s 7(2) of the CGST Act, any activity or transaction spccilied in Schcdule IIl,
shall be treated neither as a supply ofgoods nor a supply ofservices;
that entry No. 8(b) of Schedule III, slates that supply of goods by consigncc to any
other person, by endorsing thc documcnls ol'title ol'goods, alicr the goods havc bcen
dispatchcd liom thc port o1'origin locatcd outside India but bclore clcarance lbr homo
consumption shall neither be considered as supply olgoods or supply ofscrvicc;
that the goods are imported from outside India, and supplied to IOCL on HSS basis
by the applicant under a contract executed while the goods are on high sca. On arrival,
IOCL files the bill ofentry under its IEC for warehousing and such goods are moved
under Custom Bond for depositing in warehouse registered u/s 58 read with scction
65 ofthc Cusloms Act,1962 and uscd in manufacturing ofgoods. 1'he applicant then
raises a custom-/pro-forma invoice on IOCI, for imported componenls sold on HSS
basis:

the abovc proposition has also bcen clarified by CBIC vide its circular No. 33/201 7-
Cus., dated 0l -08-201 7;

thal they also rely on the AAR ruling in the casc ol M/s. AII: |ibcr Rcsourcc and
'l'rading (lndia) Private Limitcd r.

a

I l. The next submission is that contract is divisible in nature; that the

intent was always to treat supply of imported goods and the remaining llPC

services, separately. To substantiate this submission, the applicant has lurther

stated as follows:

o thal the contracl no. 44AC9100-EPCC-I is divisible in nature wherein the goods

imported and sold on I ISS basis can bc scparatcly idcntified lrom thc rcst ol'thc EI)C

conlract:

the minutes of meeting datcd 16.6.2022 amcnds the contract and carves out import 01'

goods as a separate supply;

the contract evidences separation ofsupply of imporled matcrials I'rom thc rcst ofthc
IIPC contract in vicw of thc lbrcgoing viz:

o the bifurcation ol'the contract valuc with respect to supply ol'importcd
goods into India and sold under HSS basis to IOCL;

o special conditions of contract with respcct to milestone payment ol thc
consideration;

o the HSS agrecment with IOCL;
o that only the value ofgoods component is included in the custom invoice;
o the applicant then issues an invoice on IOCL for supply of goods on HSS

basis;

2

/1
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o IOCL filcs Bill of Ilntry as an importer of goods and appropriately

dischargcs IGSI'after taking the transaction value of IJSS as its assessable

value;

that the salc of imported goods forms a distinct and separate category ofsupplies, and

is clcarly identified from the rest of the EPC work to be performed in terms of thc

contractl that the intent olthe parties is to treat such supplies as distinct and divisiblc
tiom thc rcst ofthc EPC contract;

that they wish to rcly on thc case ol Power Grid Corporation of India Limited2,
(iannon l)unkerlcy & Companyl, I}SNL4, Mahindra and Mahindras, Mirah lixports

I)vt. Limited t' and Ilhopal Sugar Industries Limited i.

that undcr Articles 269-A, 286(l), and 286(2) of the Constitution of India, supply of
goods or services or both, in the course of import into India shall be deemed to be in
the course of inter-state trade or commerce; that no imposition of tax can be

authorizcd wherc supply takcs place outside the state or territory of India; that
I)arliamcnt may by law formulate principles for detcrmining when a supply of goods

or services or both happens in any of the ways mcntioned in Article 286(l);
thal inter-statc supply cannol be subjcctcd to tax as an intra-statc supply as part of a
works contracl scrvicc:
thc transaclion of salc of goods under I.ISS in terms of the contract cannot bc

considcrcd as part ofoverall works contract service;

that cven i[the contract is considercd indivisible, no tax can be levied on that part of
goods which are sold on HSS basis which admittedly forms part of intcr-state supply.

-l'he applicant lurther states that sale of soods on HSS basis cannot

lorm pan of a composite supplv of works contract service , in view of the

loregoing;

that the salc olimported goods and supply ofbalance EPC work are distincl; that sale

of imported goods would not lorm part of composite supply as defined in the
(lGS'l /OGSI Actr
thal supplv which is neithcr a supply ol'goods nor a supply of scrvice, cannot be

construcd as a laxablc supply & hence it cannot lorm part ofa composite supply as

wcll:
that salc ol impo(ed malerials in terms of contract cannot be considered as part ola
composite supply and hcnce cannot be part ofthe overall works contract;

that il'tax is levied on thc transaction of sale of goods on FISS basis under works
contract service, it would amount 10 doublc taxation which is impermissible.

that value of imported goods supplied on HSS basis cannot form part of thc works

contract since IOCL, being thc last buyer ofgoods under HSS would be liable to file
a bill of entry and pay customs duly along with GST;

I 12007 108 I'l'D 340 Hyd,l

' [ 1958 AII{ 560, 1959 SCR 3791

^'2006(2) s'rR 161 |

511995 (76) I:.1.. I'. 4til (SC)l

" !998 (9{i) H- l'3 (SC)l
,| 1977 AIR 1275.1977 SCn (3)l

13.

a
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12. 1'he applicant further submits that the supply of soods in the course

olimport into India cannot be subject to tax as intra-state supply, in view of the

loregoing,
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that since IOCL would be discharging its IGSI- liability white importing goods,
charging GST again on the same transaction as work contract service would lead to
double taxationl
that the applicant relies on the judgement in the case of'Mohit Mincralss .

14. In view of the above, the applicant has sought advance ruling on the

below mentioned questions vz

l. Whether the transaction of sale of goods by Tecnimont Pvt. Ltd.
(TCMPL) to Indian Oil Corporation Ltd. (IOCL) on High Seas Sale basis
in terms of Contract No. 44AC9100-EPCC-l would be covered under
Entry No. 8(b) of Schedule III of the CGST Act and shall be excluded
from the value of work contract service for charging GST?

2. Whether the transaction of sale of goods on high seas sale basis by
the Applicant to IOCL in terms of Contract No. 44AC9100-llPCC-l
would be treated as works contract and whether Applicant is liable to
charge GST on the goods sold on high seas sale basis to IOCL? Ilyes,
what will be the applicable rate of tax on such goods supplied?

1 5. Personal hearing in the matter was held on 29.08.2023 wherein the

applicant was represented by Shri Sanjeev Nair, Advocate and Shri Uday

Prabhupatkar. They reiterated their submission made in the application and

further stressed that it was a divisible contract & relied upon the minutes to

stress the point that supply of imported component is a separate supply.

16. At the outset, we would like to state that the provisions olboth the

CGST Act and the GGST Act are the same except for certain provisions.

Therefore, unless a mention is specifically made to such dissimilar provisions,

a reference to the CGST Act would also mean a reference to the same provisions

under the GGST Act.

17. We have considered the submissions made by the applicant in their

application for advance ruling as well as the submissions made during the

course of personal hearing. We have also considered thc issue involved, the

relevant facts & the applicant's submission/interpretation ol law in respecr ol
question on which the advance ruling is sought.

IY t0,? 4r

1:

I, AH

I 
12022 (61) GS'[L 257 (sc)l
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18. The contract in question is in respect of a turnkey EPC contract.

'[he terms 'turnkey' and 'EPC contract' are not defined under the CGST Act.

Now,, what constitutes an EPC contract? We find that Engineering,

Procurement and Construction ('EPC') contract is a particular form of

contracting arrangement wherein the EPC contractor is made responsible

lor all the activities right from design, procurement, construction,,

commissioning, and thereafter handover of the project to the end-user or

owner. Likewise, Tumkey contracts, places the responsibility for designing,

engineering, procurement, and construction of the entire project on a single

contractor. Such contracts further ensue that following completion, the client

receives a ready-to-use facility. Further these contracts are usually 'fixed price'

contracts.

19. Before setting out the contentions and our findings, it would be

prudent to rcproduce the relevant portion of the contract vtz

.z Contract No: 44AC910O-EPCC-l Irclevant cxlracts ]

TIIIS CONTRAC'I'made at New Delhi this lgth day of January 2021: BETWEEN

INDIAN OIL CORPORAT'ION LIMITED. a Government of India Undertaking
registerecl in lndia under the Indian Companies Lcl. 1956, having its regislered olfice

ut G-9, Ali Yavar.lung Marg, Bandra (East), Mumbai-|0l 051 and the Headquarters
o/ its Re/ineries division al Scope Complex, Core-2, lth Floor, 7, lnstitutiondl Area'

lttdhi Road. New Delhi - I l0 003 (hereinafter refeted to us the "Oll/NER" u'hich

erpression shall include ils successors ond assigns) ofthe ONE

M/s'|'UCNIMONT PRIVAl'li L-|MIT'ED, a Company registered in lndia under the

lndian Companies Act. 1956. its registered olJice at Tecnimont House, Chincholi
Bunder, 50J. Link Rood. Malad (W), Mumbai-4)1 064 India (hereinafrer re.fbrred ro

,i us collectively referred to as lhe "CONTRACTOR". v'hich expression shall include

his/thcir/its execulors, udminislrators, represenlatives qnd permilted
ossigns/successnrs ond permilted assign) of the OTIIER PART'.

fi'Ht..Rt....15

'l'he Owner desires to have executed the work oJ "liPCC-l Package for Acrylic Acid
& llutyl Acrylate Llnit o.f Acrylic /Oxo-Alcohol Project at IOCL Dumad Complex,

Near Gujarat Refinery. Vadodara, Gujarat of INDIAN OIL CORPORATION LTD.
('l'endcr No.: 11.,1C9100-EPCC- l )" more speciftcally mentioned and described in the

Contruct documenls (hereinalier called the "WORK", v'hich expression shall include

ullumendmenls lherein and/ or modifications thereof) and has accepted the tender oJ

the ('ON'tk4C'l-OR .fbr the said v'ork.

ARI'I ct,t:.-2

WORK 'fO BE PI]RIIORMED

2.1 l'he Contractor shall pcrform the work upon the terms and conditions and withi
thc term spccificd in the Contract documents

Page 6 of 26
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ARTICLE-3
CoMPENSATION

3.) Subject to and upon the terms and conditions conlained in the Conlract
documents, the Owner shall pay CONTRACT'OR compensation a.s specified in the

Contract documents upon the satis/actory completion of the work and / or otherv,ise
as may be specified in the Contract documenls.

Name of lYork: Residual Process Engineering, Detailed Design lingineering
including HAZOP/HAZID/SIL Srudy Other Sa/bty Studies as mentioned in Bidding
Documents, Project Managemenl, Sile enabling jobs including area Jilling and
grading upto FGL, Topography Survey and Soil lnvestigalion, Demolilioni
dtsmantling workg mentioned in the bid, Total Procurement (including chemicals,
catolysts (except proprietary catalyst to be supplied by licenser through IOCL),./irst

"/ill, consumables, special tools and tackles, Pre-Commissioning Spares.

Commissioning Spares, Start-up spares Mandatory spares). lt'abrication,
Manufacturing. Quality Assurance, Inspection & Expediting, Third Party Inspection,

Supplies, Transportation, lnsurance, Ilandlings Storuge ol'all liquipment, idaterials.
items and other Construction Malerials at yard/site, l'abrication, ,Tssemblv.

Constructio t1 t;.eclion. common control room & substation interconnection s letn,\

Electrical ond Instrumentotion including lie itt, wqet llrll typc) handed over to
IOCL store dulv codified, as oer IOCL requirement,'feslinp. lnsulation. Pointins.
First fill of chemiculs and lubricants, Obtaining all Statutory' ,,1pprot'uls (except lbr
linvironmenl Clearance v,hich u'ill be obtained bv M/s lO(.'L).Dre-c'omntissioning
Mechanical Complelion ol'Plant, Preparution ol'plant specilic operolinp nunuals,
Start-up, Commissioninp and Perlbrmctnce Guarantee I'est Runs (PG7'R), T'r"ainins
of Owner's OLM personnel, consumables (Chemicals & Lubricunt,t) fttr 6 (.six)

months ooeration. Contract closure activities l'inal invoice/ billing & documenl hand
over and handing over of the facililies with Final and "As Buill docuntentation .fbr
EPCC-l package. oJ Acrylic/Oxo-Alcohol Project at IOCI. Dumad C'omplex (near
Gujarat reJinery! comprising offollowing two units namely: L AA UNIT' (90K7'A) 2.

BA UNIT (150 KI',A)

I.O LUMPSUM PRICI'

l. I The Contract value (also lermed as 'Conlract Price' or 'Lumpsum I'rice1 is .fired
Lumpsum price of INR 1872,00.48,017.50 INR l),ighteen llundred Seventy-l-wo Crore
Forty-Eight Thousand Forty-Seven and Paise l;'iliy only) comprising o/:-

lnstallation ol all plant machinery including civil. Structural. Mechanical. Pipins.

3\1Y l,,
1.1.1 INR 1170.30,56,131.00/- (lndian Rupees l.'orteen llundred Seventy (
Thirty Lctkh FiJiy Six Thousancl One llundred T'hirty one only).

VendorNo. :11916286
Tecnimont P Ltd
Tecnimont House,
Chincholi Bunder
504, Link Road, Malad (W),
Mumbai-400064
India

Tender No. 444C9100
Work Order No. : 26739294
Work Order Date : 30.12.2020
Work Order Valuc : INI{ 19049,023,328.47
Rs. Onc thousand nine hundrcd four crore ninety lac

twenty thousand three hundred twenty eight.

Page 7 of 26
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1.1.2 Foreign Exchange Component of Euro 15,518,322.00 (Euro Forty Five Million
Fiye Hundred Eighteen Thousand Three Hundred Twenty Two Only (l 6 conyerled
EURO 1 : INR 88.25 as on the date of opening of price bicl INR 401,69,91,916.50)
based on terms and conditions of the Controct.

l.1.3 Custom Dury & SNS on Foreign Component INR 32,89,75,280.89 (lNR Thirry
'lv,o Crore Eighry Nine Lakh Seventy l'ive Thousand'fwo Ilundred Eighty and l'aise
Eighty Nine Only) which is reimbursable os per contraclual terms ond condilions.

1.1.1 The Totol Price payable under the contract shall be restricted to the quoted
Lumpsum Price as in SP-1 and rate ofTaxes and Duties os quoted in SP-3.

3.0 PRICE SCHEDULE

3.1 Price Schedule/Schedule of Prices enclosed in the Bidding Document and
subsequently modified in Commercial Amendments shcrll be replaced by "Price
Schedule /Schedule of Prices", enclosed as Appendix A to this Detailed Letter oJ
Acceplonce.

3.2 'l'he Lumpsum Price mentioned under Sl.No. l.l above includes cost of all items
included in the scope o.f work, technical specifications, specific requirements,
drawings and/ under any olher heads ofContracl Documenls and to complete the or
.sub.ject work turnkey basis, irrespective ofwhether all the items for on Engineering,
Supply and Erection elseu,here are categorically listed out/ brought oul or nol. The

Lumpsum Price as mentioned above includes all activities of work such an Design,
engineering. manufacturing, assembly, pointing, inspection and testing, packing.

.fbru:arding, and supply at site, Supply of Mandatory spares, commis.tioning spares
und tools und tackles, ond erection, Site activities, Mechanical completion, Pre-
Commissioning, Commissioning and Performance (iuarantee Test Runs including
Total Project Management and Handing Over of complete EPCC-I package of
Acrylic/Oxo-Alcohol Proiect IOCL Dumad Complex (near Gujnral at refinery!
comprising of.following h4)o unils namely AA UNIT l90KTA)&BA UNIT (150 KT'A)
on Single Point Responsibility Basis as per the scope ofwork defined in the Contrdct.

3.3 The Lumpsum Price includes cost of all works which are required lo be

performed, executed and supplied by the CONTRACTOR as stipulctted in the Contract
and the cost thereofhas been covered suitably and appropriately assigned to various
available heads and catep;ories in the Schedule of Prices. Non-identification o/ any
u,orks in the description of items included in Schedule of Prices and the Schedule of
Rreak-up d Lumpsum prices shall not be considered a reason either for extra claims
or not carrying out lhe work in strict conformity with drawings, specifications and
i ns t r uc I i ons of Enginne r -in-C har ge.

3.1 the breakup of Lumpsum prices shall be used for preparation and submission of
tletailed Billing Schedule (Schedule of Activities and Bill o.f Material .for release of
progressite paymenls. Notu'ithstanding the amounts shown in the Billing Schedule
(Schedule of Activities and Bill of Material) under various heads, the totol payment
to the Conlractor .for perfbrmance of this Contract shall be limited to Lumpsum Price
mentioned ol para l.I above.

4.0 TAXES & DUTIES

1.I Goods & Service Tax (GS?'):

Goods & Service I'ax (GST) levied on and paid by the Contractor/ Supplier on any
Indigenous moteriol sold and supplied by the Contractor to Owner under t FOR

I,A

it!t
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Contract shall be reimbursed by Owner subject to the extent fi lnput I.ax Credit
documenls furnished by Controctor lo Owner.fitr availing Input l'ax credit benefits.
Contractor's responsibility is only lo provide lnput l'ax documenls to Ou,ner.

a) Clearance at Port, Airport, Demurrage/ lmarfage, il any, lransportation to the sile
and loading/unloading will be in the CONTR/1(|OR's scope os per conlrocl
provisions.

b) OWNER's liability towards Custom Duty shall be limited to the C&F value el'
imported supplies into India.for permanent incorporolion in the works indicated in
FORM SP- l ol Schcdulc oJ l'ricc.t.
c) The Custom Duties, Social lVelfare Surchargc, IGS'I'and Cess he puid extra o:; pcr
the l'erms and Conditions oJ subject l-ender and suhject lo celling prescribed lhere-
in. Present rate of IGST in 105. on 1057 111

4.3 Any slatutory variation (increase or decrease) in all taxes / dulies within the
contraciual completion period shall be to Owner's dccount againsl submisskm o{
documentory et,idence for substantiation of the vqrialion by u,ay o/ relevunl
notification. However, in case ofdelay in completion oJ'work beyond the conlraclual
completion date,.for reasons altributdble lo contractor, any increase in these rate(s)
shall be borne by Contractor, whereas any decrease shall be passed on lo Owner.

4.1 Any new or additional taxes / duties or levies imposed during the (.ontractual
completion period shall be poid to L'ontroclor on submission of docuntentur.v prrxtf.
Ilowever, in Contractor, case of delay in completion of work, due lo reusons
attribulable ro any new or additional taxes, duries levies impo.;ed afrer rhe c.ontroctual
completion date shall be to Contractor's accounl. Ilov,ever, i/ the nev' lev1, 15 1rr,,",
.ts u sub.tlitute of taxes and duties existing on the lasr bitl dste. then Implication o/
new levy shall be v'orked our and difJirential amttunt shall be reimhursed otr
recovered by Owner.

3.0.2.0 MATERIALS

3.0.2.1 7 hcs.e ene ral on.liti o trac'l .yh ot1 sslle o l,elter o
AcceDtctnce to Ihe ('O NTR/1C't',OR, L on.\l itule a lirm and ind/t'i.r ible tontucl lor lha

sunnl t'. to thc O l all 'qrpgrtttitnt iry tht
n[ y'or as de rmined b the oNT',k1(:1()R rrithin the :st'ope of rork,

to be necessary lo establish, commission and operate (so -fizr as concerns mundntory
spqres) the Plant/ Unit delivered on CIF hasis ot ln(lian porr o/ ('O,\'7 R)("l OR'.y
choice in respect of imported materials arul clelivered ex-factory in respect ofothcr
materials, at the price o.f materials speci/ied in the l'rit'e Schedule. lt is herebv
clariJied that the soid contracr shall include a contract for the sale ond supply u,ithin
the price of materials (antl any recoverie.s in respecl thereo/ under any policl, ql
insurance) of all materials requiredfor the replocement o/-any deJbctive materi
and any materials lost, detmaged or destroyed during tronsit, storage,.fahriculion,
erection or otherwise prior lo the issue of the C'ompletion CertiJicate.

WNliR, o

30.2.2(a) supplier's invoices in respecr of mctrerials c.verecr wirhin rhe sc
supply under Clause 3.0.2.1 shatt be made out by the Supplier in .fiztour

!.
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OWNLR and the materials shall be consigned to the OllNER. ll/here the

CONTRAC'I'OR is the supplier, the invoices shall be drown by the CONTRACTOR

as the Supplier.

(h) l-he Supplier's invoices.for imported materials shall include the cost ofall pre-
delivery tests and third party inspections, but shall not include the CONTRACTOR's

procurement charges.

(t') 'l'he Supplier''s invoicesjbr indigenously supplied materials shall include all pre'
dclircry'tests. but shall not include the CONTRACT'OR's procuremenl chorges.

(cl) !'he invoices Jbr indigenously supplied materials shall also include the taxes,

duties ond other levies on lhe supply which are reimbursoble by the OWNER.

Reimbursemenl shall, however, be subjecl lo the solisfaclion of the conditions arul

prot'i.sion of lhe documents required lo qualify.for the reimbursement.

3.0.2.3 The CONTRACTOR shall be responsible at his own cost and initiative within

the scope of services, to take delivery of the malerials from the port of delivery in

India in respect of imported materials and from the factory or ware-house or other

placc(s) ol delfuery in respecl oJ'indigenous malerials and to transport these to the

L'ON7'\L4C7-OR'r stockpiles. godowns or olher places of storage approved by the

lingineer-in-Chrtrge, antl lo transport the same.from said godowns or place(s) of
slor(tge lo the work site./br incorporation in lhe permanent worl$

During meeting held on 07-12-2021, 27-12-2021 and thereafter on 31-01-2022'

K)CI. (lndion oil) informed that License under Manufacture and other operations in

llarehouse Regulation, 2019 (hereinafter to be refetred as MOOWR,20l9) have

been applied by I)CLfor Dumad tocotion. [Jnder MOOWR 20]9 scheme. a unil can

impori goods (both inputs ond capital goods) antl can defer payment of customs duly

*ith ni'inturrrt liabiiity and 1OCL Intends to avail the scheme. To avail MOOII'R

bene.fir, imporr has to be done in the IEC of IOCL and goods to be moved directly

lrom port to l0(-1. Dumqd locctlion.

l\CI,alsoin/ormedthatpostexporltiPCGbene./ilshallbeayailed/brilemsu,hich
tannot be cl.eared under MOOWR. I,-or this loCL shall obtain post export EPCG

t.icense.fiom DGFT and imported gootls shall be cleared in the IEC of IOCL by M/s
lllerni^onl Private Limited afte, enldors"me't ofposl export EPCG License in the Bill

,r1 linuy on,) o, payment of applicable Customs duties.and laxes' IOCL also inlbrms

iii iipo,r, obligoiion, Instailition certifcate and other.-compliances under EPCG

v,ill be compliei by IOCL arul thereafter BCD refund will be avalled by IOCL

M/s. Tecnimonr Pvt Lld informetl rhat all the imported goods will be directly sent to

IOCL Dumod site.

SOP for hanrlling imporrs in case of LSTK Contraclor under MOOWR was also

discusserl during-the meeting. upon iOCL intimation'.LSTK Contractor will execule
'i*prr:rir-rrirr ' uOoWnlf'FC:i under the responsibilitv of IOCL' After detailed.

deliberation. it u'as decidetl to clear all the imported consignmenl in the- 
-na.me 

oJ,

DOt- based on the high,oo'oti agreement to-be execuled between M/s IOCI' and

M/s 'l'ecnimont Private Limited'

Y Foa

!r. A$$

C
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1.,[/s Tecnimonl Privqte Limited informed lo share the list of items to be Imported
through email latest by lsth F'eb' 2022 specifying the delails such qs tentative volue,
port of discharge like Mundra/ Kandla /Nhova Sheva / Mumbai Seaporl und/or
Ahmedabad / Mumbai International Airport, expecled dale ofgoods reaching Indian
port etc.

CONTRACTOR has pruvidecl the list of items to be imported wilh requested detoils
vide email dated 16.02.2022.

l'he price to be indicated in the list of imported items will be os per the value ol the
imported material ro be sold by M/s T.ecnimont to IOCL on High Sea Sales agreement.
However, ot the bidding stage M/s Tecnimonl had envisaged imports & clearance in
their own name and accordingly the detailed billing break up Jitr imported supplies
will now undergo change owing to adoption of MOOIItR scheme but the total Value
of lmported items will remain same as per SP-l and approved billing break-up.

lO('L also clarified lhat Insurance Policy obtained./br Oxo projecl. v'ill also he
required lo submil to Customs.for cleoring under MOOWR and hence invoice/bill ol
lading should be conloining some linkage u,ith lhe Oxo proiect.

IOCL also informed that GSZ' is exempt on High Sea Sale lransaction. M/s l'ecnimont
Private Limited scope of u,tsrk as per conlroct shall remain some. Le. order
placemenl/payments etc. to vendor, tronsportation ol goods to sile v,arehousc elc.
Only.fbllow ing me thodoktgt s hall be .follou,ed :

L Foreisn suDDlv contract w ill be carved out /iom the main contruct antl a
seDarale work order for imoorted suonlie"'shall be issuetl by, lO( l- under the
umbrella of ex s/ ing C0ntr0cl

2. High Sea Sale agreement shall be executed between IOCL and M/s
Tecnimont Private Limited. This will be used for tansJbruing the ov,nership
from M/s Tecnimont Private Limited to IOCL.

3. llill of Entry is to he .liled in the Ili(' o./ lO('l- by rhe I-57'K ContruLtor (1.1, s

Tecnimont Private Limited) T'he ('ontractor shall fbr the purDosc unde rtuke
and perform all services and {ormalilies necessarv for clearance ol the poods/
muleriols lbr u r bond from cusloms

1. Bill ol Dntries shall he./iled undar MOOIIR ond lmport duties (BCD. cess
ond IGST) paymenl u,ill be deleted and lo be paid by lntlian Oil luter. llut
the amount oJ imporl duty applicoble os on the date oJ'clearance o/ gootls tt,ill
be subject to the ceiling as mentioned in.form SP-3 by the bidder.s. ln case.
applicable import duty exceeds the ceiling as per SP-3.fbrm, lhe same shall
be recovered from rhe Controctor subject to applicable terms and conrlitions
ofthe Tender.

Ilhere goods are not cleared under MOOLI/R, posl export EP('G Licen.ye
number shall be endorsed in the Bill of Entry to be ./iled h1' lVl/s T.ecnimont in
the name o.f IOCL F'or applying the aforesaid EPCG l.icense, requisite
information will be provided by Ws Tecnimont.

5. Bill of entry in the name of IOCL is to be .filed based on the values gitten in
the high sea sale agreement.

6. Ws l'ecnimont requested IOCL to make lhe poyment of' Customs
directly u,herein goods ure not cleared un.ler MOOI{R i.e. cleared unde
export EPCG. IOCL accepted the same ond inftirmed that SP-3 cei
menlioned above would be applicable.

l1R
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7 Existinp oDDrowd billins breakup u,ill be broken into two
lnroorled Sunolies unLl other Existins approved billinp schedule will be
e/lbctiyc. ontl Dut'ment :;hull be Ktverned hl existinc approvad billinp
schedules I t ed and remainin billin $n
approved und shall not result in delay in payment on dccount of pendint!
uprtrot'ttI o/ billilt{ schedule

M/s Tecnimont alxt requested IOCL to share the list ofpeople signing the High Sea

Sale agreemenl in advance and preJbrably the person to be based out of Mumbai.

l,'urrher. IOCL also clarified that GST TDS will not be applicable on imported supply
talue as the same is exempt.from GST ot./irst place and hence there is no question of
dedttct ing GST'l'l)S on ir.

'l'his MOM shall be part ol amendment lo DLOA/Contract

Iemphasis suppliecJ]

20. The applicant's contention primarily is that the contract entered

into with IOCL, identifies two separate set of supplies under the tumkey EPC

contract, viz

[i] supply of imported materials for the project; and

[iil works contract for EPC work pertaining to EPCC-1 project.

Coupled with the above contention is the next submission that in respect of [i]

supra. thc transaction is cxempt under Schedule-lll of CGST Act, 2017 and in

rcspect ol'fiil,, supra, the applicant will charge GST @ l8%o as work contract

scrvlces.

2l Works contract service, is defined u/s 2(119) of the CGST Act,

2017, as under

(t l9) "u,orlc contract" means o contract for building, construction' .fabricalion,
completion, erection, installation, ./itting out, improvement, modificalion, repair,
mainlenance, renovotion. alteration or commissioning of any immovable
propert)' v,herein transfer of property in goods (whether as goods or in some

other.ftirm) is involved in the execulion ofsuch contracl:

For a supply to fall within the ambit of works contract service, [in terms of the

flyer no. 28 dated L I .201 81, the

. works contract must be in relation to any immovable property;

. coln osite su undertaken on oods sa fabrication or alnt ob would
per se not fall within the ambit of works contract under GST: suclr

contract would continue to remaln composite suDDlies

ln terms of Schedule-ll, para 6(a), works contract shall be treated as

FOR

=1

a
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GST aims to put at rest the controversy by defining what will constitute
a works contract (applicable for immovable property only) by stating that
a works contract will constitute a supply of service and specifuing a

uniform rate oftax applicable on same value across India.

22. It would be apt to rely on the judgement of the Hon'ble Supreme

Coun in the case of Kone Elevator India Private Limitede vz

27. The aforesaid authorities clearly show that a u,orks controct could not have
been liable to be taxed under the State sales tax laws and whether the contracl was o
works conlract or o controct lbr sale o/ goods was dependent on lhe dominonl
intention as reflected.liom the terms and conditions of the contracl and many olher
aspects. In certain cases, lhe courl has not lrealed the controct lo be a v,orlcs contracl
by repelling the plea of the assessee a.fter taking inlo considerution cerlain special
circumstqnces. No straitjackel.formula could have been slated b be made applicable

for the determination of the nature of the contract,.for il depended on the./itcts and
circumslqnces of each case. As the works controct could nol be made amenable lo
sales tax as the Stote Legislatures did nol have the legislalive compelence to chorge
sales tax under Entry 48 l-ist II of the Seventh Schedule oJ the Constitution on an
indivisible controct of sale o.f goods which had componenl oflahour and serttice and
it wos nol within the domain of the assessing fficer lo dissecl on indivisible conlroct
to distinguish the sale of goods constituent ond the labour and service componenl.
The aforesaid beinp the lesal position, the Parliamcnt brouuht itt the l"orn.sitth
Amendment by incorporatinp Clause (29A) in Article 366 o/'lbl Clt&julpUerd!)
the base ofthe Constitution Bench decision in Gannon l) nka

42. At this juncture, it is corulign lo slale thal four concepls have clearly emerged.
l'hey ore (i) the works contract is an indivisible contract but, by legal .[iction, i.s

divided into tu,o porls, one.fbr sale oJ goods, and the other./br suppll'o/ labour urul
services: (ii) the concepl ol "dominanl nalure lesl" or. for that moller, the degree
of intention lesl " or " ove rwhelming component test " .fbr treating a contract o.\ o
v,orl<s conlracl is not applicable; (iii) lhe term "u'orhs conlracl" as used in Clouse
(29A) of Article 366 of the Constilution takes in its sweep all genre o.fworks conlracl
and is not lo be narrot'ly conslrued Io cover one species ol conlract lo protlide.for
labour and service olone: and (iv) once lhe characlerislics of uutrks conlracl are mel
v,ilhin a contracl enlered inlo helween the parties, any additional obligation
incorporated in lhe conlrucl would not change lhe nalure of lhe conlract.

63. Considered on the touchslone ofthe aforesaid lwo ('onstilulion llench deci.sions,
we are of the convinced opinion that the principles slule<l in l,ursen and 7'oubro
(supra) as reproduced by us hereinabove, do correclly enuncictle lhe legol position.
I.herefore, "the .lomindnt nalure lest" or "overwhelmins comDonenl lest" or "lhc

degree of labour and service lesl" are really not applicuble. Il lhe ceatq4 ls q
composile one which lalls under the delinition ol v,orks .'onlrucls os ensrolied under
clausc (29A)(b) ol Articlc 366 ol the Constitution, thc incidcnrul purt as reRatds
labour qnd serrice pales into lotal insisnificance lbr lhe nrrxtsc ol determininq the
nqture efthe conlroc't

64, Coming buck lo Konc lilcvalors (supra), il is perceivahle that the three-,ludgc
Bench has re.ferred to thc st.ttutory provisions o-f the 1957 lct untl therealier re.ferretl
lo the decision in llindu.slun Shipyard Ltd. (supru). und hus f rther tuken note of tha
customers' obligalion to do tha cit,il construction and the time schcdule.for delit

I1Y Foi
ond thereafrer proceeded lo state about the major componenl jacet and hou, th
and labour employed./br converling the main componenls into the end-produ

,2014 (304) E.L.T. 161 (S.C.)
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onlr- incidentol ond arrivd ut the conclusion thot it u,cts o contract.for sale. The
principal bgic applied. i.c., the incidental Jdcet of ktbour and sen,ice, according to
us, is not correct. L may be noted here that in all the cases that have been brought
helbre us, there is a composile contract for the purchase ond installation ofthe lift
'l'he price quoted is a composite one for both. As has been held by the High Court of
Bomboy in Otis Elevator (supra), various technical aspects go into the installation of
the lifi. There has to be a so.fety device. In certain Slates, it is controlled by the
legislative enoclmenl and lhe rules. ln certain Sloles, il is not, but the.fact remains
that a li/i is installed on ccrtoin norms and parameters keeping in viev' numerous

/itc'tors. The installation requires considerable skill and experience. The labour and
.service element is obvious. llhat has been taken nole of in Kone Elevators (supra) is
Ihdt lhe company had brochures.for various types of lifts and one is required to place
order. regard being had to the building, and also make certain preporotory u,ork. But
it is not in dispute that the preparolory work has lo be done taking into considerotion
as to hon, the liJi is going to be attached to the building 1-he nature of the contracts
clearll exposit that thcy are contracts lbr supttlt !!!lll itlslullation of the lift uhere
lubour and service elemen! is involved. Individuolly manulaclured goods such as lifi
cor, motors, ropes, roils, elc. are the components of the li/i which are evenluolly'
in:stalled at the site.for the lili to oper(tte in the building. ln conslilutional terms, it is
lrans er eit her I rm. In Ll er the
ond in.ylalled vith skill und labour ol the sile, il becomes d permanenl /ixture o/ the

bttilding, Involvement of the skill has been elaborately dealt with by the High Court
o/ llombay in Otis Elevalor (supra) and the factual position is undisputable and
irrespeclit,e ol trhether installation is regulated by statutory lav' or not, lhe result
yottld be the same. L!'e ma1,hasten to add that this position is stated in respect of Lr

composite controct u'hith requires the contractor to install a li/i in a building. It is
necessary to stale here that i/ there are fiilo contracls, namely, purchase oJ the
components of the li/i .from a dealer, il would be o conlract .[or sale and similarly, if
separate conlract is entered inlo.for installotion, that would be a contract .for labour
and .service. Bul, a pretlnanl one, once there is a composile controcl for supply arul
instullation, it hu.t to l'tc lre ulctl us u u,orks controcl, /br il i:; not u :;ulc o/ coods/chultrl
:;impliciler. It i.s being ottached
to onother chattel. l'here/bre, it would not be oppropriate lo term it os a contract lbr
.tale on the bedrock thot the comDonenls ore brousht to the site, i.e., buildins. and

red r delive I'he conclusion, as has been reached in Kone Elevalors
(supra). is based on the bedrock of incidental service for delivery. It would not be

legally correct to make such a distinction in respect of hft, for the contract itse(
pro/bundly speaks of obligation to supply goods dnd materiols as v,ell as installation
ol the lift u,hich obviously conveys performance of labour and service. Hence. the

fundamental choracleristics o/ works contract are satisfied. Thus analysed, we
conclude and hold that the decision rendered in Kone lilevators (supra) does not
correclly lay down the law dnd il is, accordingly, overruled.

Iemphasis supplicd]

23. The contract dated 19.1 .2021 , [relevant extracts ofwhich are reproduced

srrTr'zr], entered into by the applicant & IOCL, is to execute the work of "EPCC-

I Pctckage for Acrylic Acid & Butyl Acrylate Unit of Acrylic/ Oxo-Alcohol

Project ". While arguing that the contract entered into identifies two separate set

of supplies [i] works contract lor EPC work pertaining to EPCC-1 projecq &

[ii I supply of imported materials for the said project, the applicant ignores a

major l-actor viz thal it is a lumpsum tumkey EPC contract. Therefore, to divide

a turnkey [-.PC contract into two parts, is legally not tenable. It is not their CASC

1\:\Page 14 of 25
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that they have entered into two different contracts. In-fact, ongoing through the

Minutes of the Meeting, reproduced supra, we find that post the contract, IOCL

and the applicant had a rethink & carved out the foreign supply ofgoods [HSS]

from the tumkey EPC contract, primarily to avail the benefit of Manufacturc

and other Operations in Warehouse Regulation, 201 9 IMOOWR] and EPCG by

fictionally dividing an otherwise single tumkey contract into Ia] supply of goods

and [bj supply ofservices.

24. Now, we move on to the first question on which the applicant has

sought ruling vL whether the transaction of sale of goods by Tecnimont Pvt.

Ltd. (TCMPL) to Indian Oil Corporation Ltd. (IOCL) on HSS basis in tcrms ol

Contract No.44AC9100-EPCC-l would be covered undcr Iintry No. 8(b) ol'

Schedule III of the CGST Act and shall be excluded tiom the value olwork

contract service for charging GST?

25. EntryNo. 8(b) of Schedule III to the CGST Act,2017, and section

7 , ibid, states as follows:

> SCHEDULE III
I See section 7 )

8. (a) Supply of warehoused goods to any person be.fbre clearance .fir home

consumption:

(b) Supply of goods by the consignee to any other person. by endorsement ol
documents oftitle to lhe goods. after the goods have been dispatchedfrom lhe port d
origin located outside Indiq but before clearance .for home consumption.J

2 
[Explanation I.-For the purposes ofparagraph 2. the term "courl" includes

District Court. High Court and Supreme Courl.

t[Explanation 2.- For the purposes of paragraph 8. the
expression "u'arehoused goods" shall have the same meaning os assigned to
ir in the Cusroms Act, 1962 (50 ol 1962).J

Sectiort 7. Scope of suppll'.- lrch:vtnt exlruLt.tl

1 I ) For the purposes of this Act. lhe expression - "suppl1," inc1.,7.t-
(a) all .forms of supply o.f goods or serrices or bolh such as sale, lransfer.
barter, exchange, licence. rental, lease or disposal made or agreed to be made

-for a consideration by a person in the course or -furtherance of busines.s:

t.\

a

t
'i
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t[(aa) rhe octivities or transactions, by a person. other than an individual, to
its members or conslituents or vice-versa, for cash, deferred poyment or other
valua b I e c o ns i de rat i o n.

Explanation .-......... ; l
(b) import oJ services for a consideration whether or not in the course or
firtherance of business: 2 

[and]
(c) the activities specified in Schedule I, made or agreed to be made without a
consideration: 3 [*]**J
(d) t 

J*x**1.

5 
11t A1 where certain activities or transactions constitute a supply in accordance with

the provisions ofsub-section (l), they shall be treated eilher as supply of goods or
supply of services as referred to in Schedule ll.J

(2) Notwithstanding anything contained in sub-seclion (l),-
(a) activities or transactions specified in Schedule III; or
(h) such activities or transactions undertaken by the Central Governmenl, a
Stote Government or any local authority in which they are engaged os public
outhorities, as may be notified by the Government on lhe recommendations of
the Council.
shall be treated neither as a supply of goods nor a supply ofservices.

26. As is evident, in terms of Schedule III, read with section 7(2) of

the CGS'I Act, 2017, supply on High Sea Sale basis, is treated as neither a

supply of goods nor a supply of services. Thus, the question of lelry of GST on

such supply does not arise.

27 . Moving on to the second portion of the same question, viz, as to

whether sale of goods by Tecnimont Pvt. Ltd. (TCMPL) to Indian Oil

Corporation Ltd. (IOCL) on HSS Sale basis in terms of the contract shall be

excluded from the value of works contract service for charging GST? Now,

additions and inclusion, as far as valuation under CGST is concerned, is

govemed by section l5 ofthe CGST Act,20l7, which states as follows: [relcvant

cxtractl

Section 15. Value of Taxable Supply*
(l) The value oJ'a supply of goods or services or both shall be the transaction value,
which i:' the price octuctlly paid or payable.for the said supply of goods or services or
both v,here the supplier and the recipient of the supply are not related ond the price
is the sole c'ons iclerat ion.fbr lhe supply.

(2) The rtalue ofsupply shall include-
(a) any toxes, duties, cesses, fees emd charges levied under any law for the time
being in./itrce other than this Act, the State Goods and Services Tax Act. the
Union Territory Goods and Services Tax Act and the Goods and Services Tax
(Compensation to States) AcL if charged separately by the supplier;
(b) any amount that the suppl ier is liable to Day in relation to such suoplv but
u'hich has been incurred by the recipient o/ the supply and not included in the

ble r lheict uct uull id or
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Explanation.- For the purposes of this sub-section. thc umount of
sub.sidy shctll be included in the value ol suppl,- o/ the suppliar u,ho
receivas lhe subsidy.

(3) The value of the supply shall not include any discount which is given-
(a) ... ... .; and
(b) ... , tf-

What will be included and excluded in the value of supply, is govemed by sub-

sections 15(2) & (3), supra. In terms of sub-section 15(2), ibid, the value of

supply shall include any amount that the SU lier is liable to pay in relation to

such supply which has been incurred by the recipient of the supply and not

included in the price actually paid or payable fbr the goods or services or both.

The EPC contract, we find, encompasses both the supply ofgoods and services.

At the cost of repetition, the contract is for executing EPC work of 'Acrylic Acid

Unit (90 KTA) and Butyl Acrylate Unit (150 KTA) of Acrylic/Oxo-Alcohol

Project'. Further, a conjoint reading of the contract with the Minutes depicts

that the applicant, during the course of importation and before the goods reach

the Customs frontier in India, enters into a HSS agreement with IOCL,

transferring the ownership of the goods to IOCL at the agreed price in the

contract. IOCL files a bill of entry as the importer and discharges customs duty

and IGS'[. As is mentioned in the minutes, this is primarily to avail the benefit

of Manufacture and other Operations in Warehouse I{egutation, 20 l9

[MOOWR] and EPCG. The applicant, in terms of the contract, is liable to

provide the goods [supplied on HSS basis] and hence the submission that this

value is not to be included in the transaction value in respect of works contract

service is legally not tenable more so since the applicant is contractually

bound/liable to supply both the goods and the seruices. Thereforc, in terrns ol'

section 15, ibid, the value of such imported goods would form a pan of the

transaction value lor payment of GST.
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(c) incidental expenses, including commission and packing. charged by the
supplier to the recipienl oJ a supply and any amount charged.for anything done
by the supplier in respect ofthe supply ofgoods or services or both at the time
of, or before delivery ol goods or supply ofservices;
(d) interest or late.fee or penalty.for delayed payment ofany considerat ion.for
any supply: and
(e) subsidies directly linked to lhe price excluding subsidies provided by thc
Central Government and State Governments.
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28. In-fact the issue of whether free supply would form a part of

transaction value, is no longer res integra having been decided by the Hon'ble

Chhattisgarh High Court in the case of NzVs. Shree Jeet Transportro, the relevant

extracts of which are reproduced below v2

l. ( This instont petition is filed to challenge the order dated 28-2-2022 (Annexure - P/5)
passed by the lppellate luthority.for Advance Ruling, Chhattisgarh (for brevity 'the AAAR')
as no decision v,as rendered in lerms of Section 101 (3) ofthe Central Goods and Sen,ica
'lar ,4ct. 2017 (for brevity the CGS'|") ond the Chhauisgorh Goods and Service Tax Act,
2017 (/br brevity 'the CHGSI") and the order dated 1-1-2021 (Annexure P/6) passed by
the Authority for ldvance Ruling, Chhattisgorh (for brevity'the AAR') to be illegtl wherein
it wos held that Goods and Services Tax (for brevity 'the GST') would be leviable on the
value of diesel provided by the service recipient l'ree of Cost (for brevity 'F(rc').

(c) 'l'he petitioner is a Goods 'l'ransport Agency (for brevity 'the GTA') service provider,
............ As per the proposed lerms of agreement, it reas agtreed lhal the petitioner would
provide trucl<s/trailers alongwith driverfor transportation o/ goods belonging lo the service
recipient on a daylo-day ond non-exclusive basis and further as per Clause 2 of the draJt
agreement, lhe service recipient will be responsible for providing fuel in the trucks/trailers
supplied by the pelitioner on free of cost basis (FOC) thereby it was agreed thal component
rf.fuelwould not be the responsibility ofthe petitioner, who is a GTA, in the scope ofservice
recipienl.

2.2 ..................... h is expressl- clarified that the value offuel which is in the scope of tha

Cornpanlt shall by no nteans be inlerpreted as aclditional consideralion payable .for the

trunsportation set"vicc provided bt, the 'fransporler or having been provided to the vehicle ht

licu o/.freight. L'he :raid fuel would be issued by the Company for exclusive usage, as o
consumuhle, in the underlying transportotion only and lhe ownership of the fuel would al no

point be translened lo the Transporter or to lhe vehicle engaged..

7. The question falls for consideration is that
"whether diesel filled by the service recipient FoC in the tuck of the GTA can be added to

value of supply being rendered by the GTA for the purpose of levy of GST under the CGST'

AcL2017 ?"

1 3. 't he AiR by its order dated 4-l -2021 held that rhe cost offuel though is not included in

the scope ofwork of the pelilioner ond lhe diesel is provided l-OC by the semice recipienl
v,ould nevertheless would be added to the value of laxable service for the purpose of GSl- on

applicat ion oJ Sectirsn t 5 ( I ) read with Section 2 (3 1) of the CGST'. lt was further held that

since fuel was an cssenlial ingredienl v,ithout which lhe transporl service cannol be rendered'

the cost of fuel cannot be ignored.

11. The petitioner hqving not satisfed with such ruling, filed an appeal before the Appellate

Authority i.e. AAARwherein the AAAR passed an order dated 28-2-2022. The Member ofthe
CGS'I' (Central) upheld the view of the AAR and held rhar diesel, which is flled FoC by the

service recipient in the engage<l chartercd (dedicated) vehicles as per the proposed drafi
(tgreement would form part of value of supply oJ service charged by the appellant and
applicahle rae of GST was to be levioble whereas lhe SGST' Member held thot considering

the provisions of Section I 5(2)(b) which provides that any amount that the supplier is liable

to pq) in relalion to such supply but which has been incumed by the recipient of the supply

does not inclutle FoC diesel for the simple reason that lhe liability to pay for the diesel as per
dralt conlracl is ofservice recipienl.

20(c) In lhe case in hand, as per lhe proposed agreemenl/contract, the fuel (diesel) is nol in
the scope of the service of the pelitbner. The agreement purporls that the fuel would be /ree
oJ cost hasis for trqnsporlation of the goods and fuel would be filled by lhe service recipienl

for tonsportolio,l.

10 writ l)etition ('l') No. I l712022 decided on 17 10.2023

li/

---<'":;r7/Y
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21. I'he very definition and exislence of the pelitioner who is lo provide transportotion
service, by plain ond simple inlerprelalion would point out the enlire business und survival
is premised and inlerdependenl on the vehicles for trensportotion of grxxls. 'l he obyious

lactor v'ould be the vehicle connot run vtilhout.fuel. 'l'herelitre. thc des ign of the cnt irr uct iyitt'
oJ GT/ is based on supply of luel to the respective vehicles. In absence of.fitel. thc th? enlire
business cclivity would stand orrested to provide service. 'l'here.lbre, the necd o/ lircl is glued

for sun'ival of a GTA. Athe Gl /1 hos stitched up to profidc .;en,ice ht, ohtaining./itcl on lto(
basis by contract with recipient Company. this phenomenon would transcen.l the octivity
which reflects a broader shifl in name ofcontract, therelbre, the revenue has power to remove
the lid tofind out the object and purpose.

22. In the inslant case, the scope of supply as defined in section 7 of the GS'l' /1ct purports
"all .forms ol supply of services" made or agreed to be nude lor considerution "in the
course" or "furlherance of business". The words used in Section 7(1)(q, "il Lourse" or
"furtherance of business " would poinl out about seryice to be provided b.v lhe trunsporter us
a G7A. The conlention of petitktner lhal lhe "considerution' is required b be confined us
per lhe terms ofagreemenl cannol be giyen a literal inlerprelation. Section 2(31 ) oftht {'GST
2017 mandates thal "consideralion" in relation to supply <tJ gtods or services includes - (a)

an)) payn enl whelher in nroney or othensise mode or to he made: (h1 ntoneturv value ofany
acl or.forbearance for the inducement ql suppl.v q/ goods or seryices. Reuding of section
2(31 ) along vith scope oJ'suppl.v us dclined u/s 7/ I )lu) ntukc.\ it (leer thdt th( l(titi(,ncr ]llho
is u Gl'A u'anted to tansport the Koods.[or recipient. 'l'hc recipicnt is rutt u (i'|,1 rtr enguged
in business of transporl. ('on.\cquently il is the petitionu G'l',,l in cour.se" or ".firrtharunce

of business" has agreed to supply the goods or sen,icc.lbr crtnsideralion. Whcn it i:; thc
primary business ofthe GTA, in order lo allow running the vehicles byJuel, it is u polentiol
combination. If that part of responsibility is delegated hy wur- of an agraement to lhe
recipienl. in such a ca.se, the recipient would slep into the shoes ofGTA as its utntJtruunt utd
would be plalting cenlral role in selling narratives.

23. ........ Section 7 of the Act explains thul expression "suppl.r." rtttuld
include all forms of supply made or agreed to be made.for consideralion in lurtherance of
business by the supplier. So the nature of business would be the decisive juctor untl il such
consideralion i-s shified by entering into ogreement, il would be encroaching upon turl of
G.T.A., and would only be a collective enthusiasm und lhut stututory liubilitv cunnot be
evaded. As hss been laid down by the Supreme Court in ('l-P India Pvt. Lttl. Varsus Grjarut
Urja Vikas Nigam (2020) 5 SCC 185 . rhe parties by agreement cannot oyer-ri.le th? stututotlr
provisions in relation to matter of ldriff.

25. Section l5(2)(b) so.ys lhut thc v rc ofsuppl.t, shull incltrlc un.t Lurtouttt thut tht, .supplier
is liuble to pcrt, in relation to sut'h sultpl.v hut it hus hcen inc.utcrl h.r'recipicnt o/ltlppl.t uncl
not includecl in the prices actuully paid. T'his seclion imposas stututor.l obligutiott. l he ver.t,

existence of petitioner as GTA is Jbr goods transport. Natttralll,, it tuonld be lht, obligutiott
for the GIA lo run lhe vehicles und this factor needs u merited alention. I'hc pntvisbn o/
Seclion l5(2)(b) has been lried lo be by-passed by the agreement wherein rhe die.scl tas
agfeed lo be supplied FOC by service recipient to lhe GTl. ( ve look into the ./acts h.v other
angle, the expen.\es to fill the diesel in vehicle in furthcrutce o/ suppl.v o/ sert'itr iu nornu
condition was to be incuned bv the GT/ and it wus his liabilin' to.l llill such suppl-,-.
Ilowever, in this issue, the expense offuel has been agreed to be incurred hv the recipient b.y,

agyeement and valtte of diesel is ercluded to eraludte thc value of supplv. 'l'he stututo4
provision of Section 15(2)(b) takes \)ithin its sweep to value. which is incurretl h.y recipienl.
l'herefore even by ogtreenenl in between the GTA and service recipient, this stululon, liobilitt-
cannot he sidelined and the merited altention of the stotule sets q red line. 'l'hcrrlbra. in thc
inslanl case, the value of service ugreed to be proyided nccc.ssarily will depentl on thc nature
of semice and the nalure oJ business. The petitioner v'ho can surviye to run th( husiness of
gootls lronsporl on fuel there.fbrc c'omot claint thdt thc die.\cl it.supplied hy tht .scn'icc
recipient.fiee ofcost. cts such, it cunnot be included u:; the.fuel is un inlegn prrt used in
providing thc 'l'rcnsport al ion Sarvicc cnd is es.scntiul litr (i l.,l pntt,itler. ll'ithtut /ircl the
enlire business of ()'l A cannot survive. l'herefbre, /uel heing un integrul purt (ulnot ha
bifurceted to ctver come a tox liubility.

26. Another submission is made that the model GSTlaw proposed to include
I 5(2)(b) ofCGST Act "the value, apportioned as appropriure, of such goods
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u:t ure supplic(l dirc(tly or indirectlt'b)) lhe recipienl ofthe supplt,.[ree ofcharge or at reduced

cost for use in conneclion with the supply of goods and/or semices being valued". I'herefore
b), such provision,.[ree supply was includetl to be valued. ]lowever. in the.final GST lcnt' thc

provision of free supply by the semice recipient was excluded. h is contended thot the

transoction vqlue was an inclusive parl in the proposed Model GS?' law under clause (b)

Section l5(2) of the CGST Act. The provision to be added as per model GST Lttw in clause
(b) ofsection l5 (2) reads as under : "(b) the value, apporlioned as appropriate, ofsuch
goods und/or services as are supplied directly or indirectly by the recipient ofthe supply free
o.[ charge or at reduced cost for use in connection with the supply of goods and/or being

valued.... "
'l'he suhltissiut thut .free supply by the service recipient has been excluded as per fnal GSI
Law. 'l'herefore, lhe legislattue history in the draft GST Law is required to be seen. ll is

contended that there is o conscious omission by the Legislature to include value offree supply

by recipient lo evaluate the entire supply. The reference is made to case law leporled in
(2022) l0 SCC 700 Mohit Minerals Pvr. Ltd (supra).

27. lktv'evcr. vhcn lr'e examine the.final GST I'aw, Section l5(2)(b) includes that any amounl

thot the supplicr is liable to pav in relalion to such supply but has been incurred by the senice
recipient qnd not included in lhe prices poid or to be payable is lo be laken into account to

tulue the seryicc ttrtstt:ers lhis query. 1'he I-egislature hus categorically enveloped such kind
ofsupply within the amhit unless exempted by any provision. There/ore, the emphasis cannol
be made qt this stage while interpreting the provisions of Section 15(2)(b) of the GST Act,

2017 with the proposed GST Low specially taking into consideration the nalure of business

b1t G'l A, the service provider.

30. Again when we examine lhe nature ofbusiness of the petitioner, who is a GTA, the nucleus

of survival of business shows thal the business of petitioner enlirely survives on

transportation. Since the ffansportation inter-alia is an inter-dependent on supply offuel' ir

u,ould be a crucial component to tun the business oJGIA. IJsuch integral part ofsunival of
reins are held by- service recipienl, in such a case, it would be actuolly doing the substance
qddition ofGT'A survival. Therefore, the Circular dated 8th June 2018 on which the petitioner
lried to rcly upon would not be of any help especially considering lhe nalure of business and
the profisions olSection 7 (1) (a) and l5(2)(b) of CGST Act.

J 1 ... ... ... ... ... ...... ln view of the observalbns made in foregoing poragraphs the initial order
passtd by'tht .1.1t| on 01.0t.2021 shall retive and il is observed that though the diesel was

provided Jree oJ cost by the service recipient, it would neverlheless be added to the value lor
the purpose ofGST.

In the aforementioned judgement, though the recipient of the supply was legally

bound via the agreement to provide for free diesel, yet the Hon'ble High Court,

held that the free supply ofdiesel would form part of the transaction value, for

the purpose of GST.

29. Our finding, funher stands substantiated, vz

thc dctailcd lcttcr of acceptance undcr thc name/nature ol work, includes thc

following
o llcsidual Proccss Engincering, Dctailed Design lJnginccring, Other Salety

Sludics, l)roject Managcmcnt. Sitc enabling jobs, 'l'opography Survey and

Soil Inve stigation, Demolition/ dismantling works.

o 'l'otal Procurement (including chemicals, catalysts (excepl proprietary catalyst

to be supplied by Iicenser through IOCL), first fill, consumables, special tools
and tacklcs, Pre-Commissioning Spares, Commissioning Spares, Start-up
sparcs Mandatory spares. F'abrication, Manufacturing, Quality Assurance,

lnspcction & Expediting. 't'hird Parly Inspection. Supplies, Transpo

Insurancc, I Iandlings Storage of all liquipment.

ll
Hl'1
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Thus, the argument that it is a divisible contract entailing [a] supply of imported

goods and [b] supply ofservices is not bome out from the reading ofthe contract

and the relevant documents thereof.

30. On going through the minutes of the meeting, it is further observed

that the applicant has to undertake and perform all services and tbrmalities

necessary for clearance of the imported goods/materials from under bond frorn

Customs. Needless to add, that it is the applicant who is contractually obliged

to procure the imported goods in terms of the contract for the said tumkey EPC

project.

31. The submission of the applicant as listed in para 11 supra, to

substantiate that the contract is divisible & further stress about the intent ofthe

parties to the said contract, is v2

o the bifurcation of the contract valuc with rgspcct to supply ol'importcd
goods into India and sold undcr HSS basis to IOCL;

o special conditions of contract with respect to milestone payment of the
consideration;

o the HSS agreement with IOCL:
o that only the value of goods component is includcd in the custom invoice:
o the applicant then issues an Invoice on IOCL fbr supply ofgoods on IISS

Basisl
o IOCI- files Bill of Entry as an importer of goods and appropriately

discharges IGST after taking the transaotion value on HSS as its AV.

PaEe 2L of 25
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o Materials, items and other Construction Materials at yard/site, Fabrication,

Assembly
o Construction, Ereclion, common control room & substation, interconnection

systems, Installation of all plant machinery including civil. Structural.
Mechanical, Piping, Electrical and Instrumentation including tie-ins, spares

tall type) handed over to IOCL store duly codified, as per IOCL requirement,

o 'l'esting, Insulation, Painting, first fill of chemicals and lubricants. obtaining
all Statutory Approvals (except for Environment Clearance which will be

obtained by M/s IOCL), pre-commissioning Mechanical Completion ol PIant,

Preparation ofplant specific operating manuals, Start-up. Commissioning and

Performance Guarantee I'est Runs (PGTR),
o Training of Owner's OLM personnel. consumablcs (Chemicals & Lubricants)

for 6 (six) months operation, Contract closurc activities
o in tcrms ol'para 3.2 & 3.3 under the heading Price Schedule in the dctailcd lcttcr of

acceptance, reproduced supral
. as per the General Conditions of Lumpsum l'umkey (I-S l'K) contract. under para

3.0.2.0 Materials, wherein it is clearly mentioned that thc general conditions shall on
issue ofacceptance by the applicant constitute a firm and indivisiblc contract lbr the

sale and supply to IOCL ofall materials required for incorporalion in the pcrmanent
works as determined by the applicant.
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On going through section 15 of the CGST Act, 2017, supra, and judgement of

the Ilon'ble High Court of Chhattisgarh, we do not find any merit in the

submission of the applicant. We hold that the value of the imported goods

would form a part of the Transaction value under secti on 15, ibid, for computing

the value of work contract service for charging GST and that it cannot be

excluded under thc guise offree supply, as is being canvassed by the applicant.

32. Moving on to the next submission, the applicant has submitted that

in terms of Articles 269-Att,286Q)t2 and 286(2)13 of the Constitution of India,

supply on HSS basis, is inter-state trade; that inter-state supply cannot be

subjected to tax as an intra-state supply as a part of the works contract service.

The averment raised is not tenable owing to the fact that in terms of section 12

of the CGST Act, 2017 , the liability to pay tax shall arise at the time of supply

of goods. In this casc the time of supply in respect of imported goods is when

the goods land in the customs frontier, primarily owing to the carving out the

supply from the contract on account ofthe minutes. However, as per the turnkey

EPC contract, the applicant is providing a works contract service which

encompasses the supply of goods and the service in setting up the EPCC-I

Package for Acrylic Acid & Butyl Acrylate Unit of Acrylic /Oxo-Alcohol

Project at IOCL Dumad Complex. The liability of the applicant to pay tax on

works contract service in respect of this supply ofservice, shall arise at the time

of supply in terms of section 13, ibid. Therefore, the argument that the imported

oods su lied on HSS basis are sub ect to tax as rntra state su belies la

r l ) Coods and scrviccs t.N on supplies in the course of inler-State tmde or commerce shall be levied and collected b) the
(iorcrnrnent of Inrlia and such lirr shall bc apportioncd betwcen the l,nion and the States in the manner as may be
prc\idcd b\ Parliamcnl b) la$,on the reconrmendalions o[lhe Goods and Services Tax Council.

h\planalior1. Iror thc purposcs ofthis clause. supply ofgoods. or ofservices. or bolh in the course ofimport
inlo the tcrritor)' of India shall be deemed to be supply of goods. or of services. or both in the course of inter-
Stiltc tradc or commerce.

(2 ) t he anlounl appoltioned to a State under clause ( t ) shall not form part of the Consolidated Fund of lndia.
(3 ) \\'here an amount collectcd il.s tax levied under clause ( I ) has been used for payment ofthe tfi levied by a State under
articlc 2.16A. such anDunt shall not lbrm part ofthc Consolidated Fund oflndia.
(J) \\'here an amount collcctcd as ta\ levied b] a State under anicle 246A. has been used lbr payment olthe ta\ levicd
under clause ( l). such amouDt shall not tbnn part ofthe Consolidated Fund ofthe Statc.
(5) Parliament ma]'. b) lau. fbrmulate the principles fbr determining the place ofsupply. and when a suppl; olgoods, or
ofservices. or both takes place in thc coursc ofinter-State trade or commerce.

12 286. Rcstrictions as to imposition oftm on the sale or purchasc ofgoods

LU No law of a State shall impose. or authorise the imposition of, a tax on the sale or purchasc ofgoods where
such sale or purchase takes placc

Gl outside the Slate: or
(!) in the course ofthe impon olthe goods into, or export ofthe goods out of, thc territory oftndia

13 | earliamenr may by la\| lbrmulale principles for determining when a sale or purchase of goods takes place in any oflhe
\1\ rD,?

mentlon€d in clause ( I )
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what is su lied under the works contract is not the im orted oods but Ac lic

Acid & Butyl Acrylate Unit of Acrylic /Oxo-Alcohol Project. The argument

therefore lacks merit.

33. The applicant has further stated that sale of imponed goods cannot

form part of a composite supply of works contract service since the sale of

imported goods and supply of balance EPC work are distinct; that salc o1'

imported goods would not form part of composite supply as defined in the

CGST/GGS'I Act. The argument is legally incorrect owing to the fact that in

terms of Sr. No. 6 of Schedute II to the CGS'| Act,2017, viz

6. Composite supply

The following composite supplies shall be treated as a supply ofservices, namely:-

(a) works contracl as deJined in clause (l l9) ofsection 2; and

(b) supply. by u,ay o.f or ds part qf any sert'ice or in un1, other munner
u,hatsoever, o.f goods, being.food or any other orticle.for htrman consumplion
or any drink (other than alcoholic liqwr for human consumptiottl, u,here such
supply or sen,ice is./br cash, deJbrred poyment or ol her vctluuble c'onsideralion.

As is already stated the contract entered into by the applicant with IOCL, is a

tumkey EPC contract, to commission an Acrylic Acid & Butyl Acrylate Llnit of

Acrylic/Oxo-Alcohol Project, which is a composite works contract in terms ol

section 2(119), ibid. In terms of Sr. No. 6 of Schedule II, such composite works

contracts, involving transfer of property in goods (whether as goods or in some

other form) involved in the execution of the said project is a composite supply

& in terms of Schedule II, would be treated as supply of service and leviable to

GST accordingly.

34. The next argument that the applicant submits that if tax is levied

on the transaction of sale of goods on HSS basis under works contract scrvicc

it would amount to double taxation which is impermissible. To substantiate his

argument, the applicant has relied upon the judgement of Mohit Mineralss. 'fhe

argument we find, is without basis. How it would amount to double taxation is

not understood. The imported goods supplied on HSS basis as has already

held, is exempt from GST owing to the findings recorded supra.
\12
t-

/.
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35. As far as reliance on the judgement of the Hon'ble Supreme Court

in the case of Mohit Minerals8 is concerned, it would be prudent to quote the

relevant paragraphs viz

D.6) Conrposite Suppl)' otttl Issues of Douhle Toqtion

132, Having exomined u'hether the impugned levy is permissible under Section 5 oJ
the IGST lct, we shall now adverl lo the orgumenls raised by lhe respondents
regarding the impugned notifications amounting to double taxation. The respondents
have submilted before this Court thal the lronsoction between the foreign exporter
and the respondents is already sttbjecl to IGST under Sections 5 dthe IGST Act reod
u,ith Sections 3(7) and 3(8) of the Cusroms Tariff Act as "supply of goods". An
additional levy of IGST on i,nporled goods, that is on the supply oJ transportotion
service, by designaling the importer as lhe recipienl would ctmount to double taxation

145. This Court is bound by the confines of the IGST and CGST Act to determine if
thi.s i.t ct composite supltly. lt u,ould not be permissible lo ignore lhe texl of Seclion 8
ol the CGST Act and lreat the two transdctions as standalone ogreements. In a CIF-
conlrocl, the supply q/ gootls is accompanied by the supply o.f services of'
lruns]rorlalion and insuronce, the responsibility Jbr u,hich lies on the seller (the

fbreign exporter in this case). The supply ofservice of transportation by the./breign
shipper.forms a part q/ the bundle of supplies between the foreign exporter and lhe
lndian importer, on which the IGST is poyable under Section 5(1) of the IGST Act
reud with Secrion 20 of the IGST Act, Section 8 and Section 2(30) of the CGST Acr.
To levy the IGST on the supply of the service component ofthe transaction would
contradict the principle enshrined in Section I and be in violation of the scheme of
the GS7' legislotion. Based on this reason, we are of the opinion that while the
impugned notilications are validly issued under Sections 5(3) and 5(4) of the IGST
Act, it would be in violation of Section 8 of the CGST Act and the overall scheme of
the GST legislation. As noted eorlier, under Section 7(j) ofthe CGST'Act, the Cental
Government has the power to notify an import of goods as an import ofservices and
vice versa :

"7. Scope of supply. -
.rx xx xx
(3) Subject to the provisions of sub-seaions (l), (lA) and (2), rhe
Governmenl may, on the recommendations of the Council, specfy, by
noti/icotion, the transactions that are to be treated as -
(a) a supply of goods and not as a supply ofseryices: or
(b) a supply ofservices and nol as a supply of goods. "

No such power can be noticed with respect to interpreting a composite supply of
goods and services as huo segregable supply of goods and supply ofservices.

147. Il'e are in agreement teith the High Court to the extent that a lax on the supply
of o service, v,hich has alreatly been included by the legislation as a tax on the
composite supply o.f goods, cannot be allowed.

As is evident, the lacts in Mohit Minerals, supra is at complete variance from

the facts relating to the applicants case. The reliance therefore is not legally

ffi
W

tcnable.
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36. Lastly, the applicant in his synopsis [refer para 1.5] which is

reproduced in paragraph 4, supra, has stated that Rs. 14,70,30,56,131/-, out of

the lumpsum price of Rs. 18,72,00,48,047.50, is fbr domestically sourced

material and supply of service; that in respect of supply of goods and services,

they would be charging GST @ l8% as works contract service. This clearly

shows that the applicant is treating the 'domestically procured goods' and the

'imported goods' under the same contract, for the purpose of setting up of

Acrylic Acid & Butyl Acrylate Unit of Acrylic/Oxo-Alcohol Project on a

different footing, without any plausible intelligible differentia. It is trite law that

equals cannot be treated as un-equals. Doing so would invite the wrath ol
holding the process to be manifestly arbitrary. Therefore, the submission ol-

treating both the domestically procured goods and imported goods on different

looting, is legally incorrect and fails on merit too.

37. The second question on which the applicant has sought a ruling is

whether the transaction of sale of goods on high seas sale basis by the Applicant

to IOCL in terms of Contract No.44AC9I00-EPCC-I would be treated as

works contract and whether Applicant is liable to charge GST on the goods sold

on high seas sale basis to IOCL? If yes, what will be the applicable rate of tax

on such goods supplied? We find that the question stands answered. I'he

transaction of sale of goods on high sea sale basis by the applicant to IOCL in

terms of contract No. 44AC9100-EPCC-l would fall under schedule -lll, as

mentioned supra, at the time of supply of imported goods which as we have

already held is not leviable to GST.

38. In the light ofthe above, we rule as under:

Rt t_t\(;

'fhe transaction of sale of goods by 1'ecnimont pvt. Ltd. ('l'CMpL) to

Indian Oil Corporation I-td. (IOCL) on High Seas Sale [HSSI basis in

terms of Contract No. 44AC910O-EPCC-l is covered under Entrv

8(b) of Schedule III of the CGST Act. However in terms olrhc lln
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recorded supra, the value of such HSS supply would form a part of the

transaction value under section 15, ibid, for computing the value of work

contract service for charging GST.

'fhe transaction of sale of goods on high seas sale [HSS] basis by the

applicant to IOCL in terms of Contract No. 44AC91 00-EPCC- I as has

been held supra, is covered under entry 8(b) ofSchedule III ofthe CGST

Act,2017 and is therefore the HSS supply is neither a supply ofgoods

nor a supply of services.

1

(RtDr)HESH nAVAL)

MT]MBER (SGST)

(AMIT KUMAR

MEMBER (C

Place: Ahmcdabad

Date: S5. Ot.? 02h
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