
I

(;t.r.tArr^'r' ALJ'I'rlolll'l'Y F-oll Al)vAN('r.r lttr r.IN(;
(;OOI)S ANI) SERVICI]S'I'AX

I)/5, I{A.'YA KAIT I}IIAVAN, ASIII{AM I{OAI),
ArrMEt),,\8.,\t) - -1tt0 009.

n I)VANC Ir Ittjl.lN(; NO. GIJJ/GA AIUIU 2024 I 03
(lN APPI-lCA'IION NO. Advance I{uling/S(iS'l &C(;S l /2023/n R/ 19)

Dale : -05.0 l.l0ll

tffl'o*
"ilMARKEI

Name and address of the
applicant

M/s. Kohler India Corporation Pv1 l-ld.,
Plot No. 828, GIDC Mega Estate,
Valia Road, Jhagadia, Nr.l'alodara,
Bharuch

GSI'IN of the a licant 24AAI\CK2t45t)_t7.3
Jurisdiction Office S1'ATII Division - 6,

R e lJ. I nit 55 (l]haruch)
Date of a lication 02.06.2023
Clause(s) ol- Section 97(2) ol
CGS'I' / GGS'l' Act, 2017.
undcr which thc question(s)
raised.

(c)(d)(c)(g)

Date of Personal I Iearin 9.1.2023
Present for the applicant Mihir Dcshmukh (Advocatc)

Indcr cct M

Ii ricf facts

M/s Kohler India Corporation Private Lirnited (fbr short -

'applicant'), Plot No-828, GIDC, Mega Estate, Valla Road, Jhagadla, Nr.

Talodara, Bharuch, Gujarat, 393 ll0 is registered with the department and

their registration nuurber is 24AABCK2 l4SEl23.

3. In terms of section 46 of the Factories Act, 1948, as more than a

specified number of workers are employed, it is rnandatory for the

applicant to provide canteen facilities. To comply with this requirement,

the applicant entered into a contract with a canteen service provider (for

short - 'CSP") to provide canteen facilities to their workers ar rheir

factory premises.

4. As per the agreed arrangement with the CSP, the applic

allows the CSP to use utensils like tea ums, glass tumblers, eating

JSqbrat 393_110.
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l. The applicant is engaged in the rnanufacturing of plumbing

products for kitchen & bathrooms. Their manufacturing facility is in Gujarat

and is govemed by the provisions of the Factories Act, 1948.
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steel bowls and other utensils necessary for the preparation of food and

serving foods iterns at the canteen. The CSP raises the invoice along with

applicable GST for its canteen services. The invoice is raised by the CSP

on the basis of the consumption by the employees of the applicant,

which is tracked based on employees of the applicant who avail the

canteen facility. A part of the canteen charges is bome by the applicant

whereas the remaining part is borne by their employees.

5. The employees' portion of canteen charges is collected from

enrplovee's salaries and paid to the CSP by the applicant on behalf of
ernplovees. The amount so collected is without any commercial

objective, or profit margin and to maintain discipline. The applicant

accounts the canteen expense basis the invoice raised by the CSP in its

statement of profit and loss account. Further, the amount collected

by the applicant from its employees, is credited to the expense

account in which the canteen expenses are booked.

6. '['he applicant further states that GST should not be applicable

on the amount representing the employee's portion of canteen on the

fbllou,ing grounds vi;

In order to constitute a 'supply', the following elements are required to be
satisfied:

there should be supply of'goods'and/ or'services':
suppll is tbr a'consideration':
supply is rnade 'in the course or furtherance of business';
the activity under consideration shall not fall within the scope ofsection
7(2) ofthe CCST Act, 2017 (i.e. Schedule lll to the CGSTAct, 2017).

that any activity u,hich is listed under Schedule III to the CGST Act. 2017
rvould not be considered as supply under the GST law;

llrlertrrsol.@supplybyemployertotheemployee.
in lerrns of contractual agreement entered into between the employer and the
employee. will not be sub.jected to GST;

as per circular no. 172/04/2022-GST dated 6.7.2022. perquisites provided by
the ernployer to thc employee in terms of the contractual agreement entered
into betu,een the ernployer and employee are in lieu of the services provided
by employee to employer in relation to his employment & hence will not be

subjected to GST when the same are provided in terms of the contract
between the employer and employee;
that in thc prcscnt casc thcrc is only onc supply ie thc supply from thc CSP to thc
cmployccs & not liom thc CSt'to the applicant as thc lbods get consumcd only by
cmployces: thc supplier is the CSP & invoice is raised on the applicant bu1 the

ultimatc rccipicnts ol'such cantccn lacility are thc cmploycs olthe applicant;

t aoP
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the applicant allows the CSP to use its demarcated area lcantccn arcal lirr serving
food to the employees & make payment to the CSP on behalf olthe cmployees lbr
administrative convenience;
the applicanl collects the employees portion & pays the consolidatcd total amount
which includes the applicants share alsoi the applicant neither keeps any margin nor
makes any separate supply to the employees; that therc is no supply tiom the
applicanl to its employees; that the applicant is not in thc business ol'provision ol'
canteen facilities & recovers the employces share without keeping any prolit
margin; that no independenl contract exists between the applicant & the employces
for setting up ofcanteen facility;
that they wish to rely on the ruling in the casc ola

M/s. Arnncal Pharmacculicals P Ltdr.
M/s. l'ata Motorsr.
M/s. Irmcurc Pharrlaccuticals [,tdr.
'l'roikaa Pharmaceuticals Ltd{,
M/s. Munashi Auto Pans India P l.tdi.
M/s. Cadila l{ealth Care I-td''.
M/s. Astral Ltd7,
M/s. Intas Pharmaceutical Ltd8.
M/s. AIA lingineering l,tde.
Mis. Cadila Pharmaceuticals Ltdr0.

7. The applicant has filed this application for advance ruling raising

the following questions viz

(i) Whether the subsidized deduction madc by the applicant liom thc cmployccs
who arc ultimalc rccipient ol'cantccn l-acility providcd in lactrlry/corporate olllcc
would bc considercd as 'supply' under (he provisions ol scction 7 ol- thc C(iS'l Act.
2017 and the GGS'f Act,2017?
(ii) If the answer to the above is affirmative, the value at which the GS'f is payable ?

(iii) Whether the Company is eligible to take the I'fC for the GS'l'charged by thc
CSP for canteen services, where the canteen facility is mandatory in terms ol
section 46 ofthe l"actories Act. 1948.

8. Personal hearing was held on 9.11.2023 wherein Shri Mihir

Deshmukh, Advocate along with Shri Inder Jeet, Manager (Tax) of the

applicant appeared and reiterated the facts as stated in the application. On

being asked they informed that they employ around 1500 employees. 'l'hey

sought some time to submit additional submission in the matter. 'l'hereafter,

vide their letter dated 16.11.2023, the applicant informed that they have posed

the questions on which ruling is sought is only in respect of permanent

employees i.e. employees who are on the payroll of the applicant. Further, the

t Appeal No. Guj/GAAtuAppeal/2o21l07 dtd 8.1.2021
I Rulins no. Cuj/GAARlW39/2021 dtd,30.7.21

' Ruling no. CST-ARA- I $n019-20/B-03 dtd 4 .l .2022
I Ruling number Cuj/CAAR/R/2022/3E dtd 10.t.2022
1 Appeal No. HAAAR/2020-21/061 dtd 31.3.2022
'' Ruling No Cuj/GAAR/Rn022/19 dtd 12.4.2022
' Ruling no. Cuj/CAAtVRt2122/Ol dtd7.3.2022
3 Rulins No Gui/CAAR/Rf2022/O3 dtdT 3 2022
'y Rulins No. Gui/CAAR/R2023/12 dtd3l 3 2023
r" Ruling No Gui/GAAtuR/2023/14 dtd 3l.l 2023
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applicant submitted an extract of their HR policy by which all the employees

are govemed at a subsidized rate. The relevant portion of the same is extracted

below:

HR Manua! Revision No. 5 - as on 30 March, 2011

( ,\\t EEN

Canteer facility rs pror'ided to all sorkmen at subsidized rates. The charges lor meals to
different employce are as given below (these are lhe curren( rates which cao tre revised);

Snlcks - (irupon:

The snacks coupons are distributed by Finance and HR teams on three working days
rJuring the month especially. 8t. gth and l0'h from HR-Help{esk. All uorkmen are

rcquircd to collect it personally from the HR Help-desk. The Snacks coupon is chargeable
to employec on subsidized basis. Each coupon cosls INR l-50L (One Rupee and Fift-"-

paisa) and is rccol'cred from rvorkman from his salarY.

I)iscussion and fi ndinss

9. At the outset, we would like to state that the provisions of both

the CGS'I Act and the GGST Act are the same except for certain provisions.

Therefore, unless a mention is speciflrcally made to such dissimilar provisions,

a reference to the CGST Act would also mean a reference to the same

provisions under the GGST Act.

10. We have considered the submissions made by the Applicant in

their application for advance ruling as well as the submissions made during

the course of personal hearing. We have also considered the issue involved,

the relevant facts & the applicant's submission/interpretation of law in respect

of question on which the advance ruling is sought.

I l. Before adverting to the submissions made by the applicant, we

would like to reproduce the relevant sections, circular, press release etc., for

ease of reference:

. Section 7, Scope of g]tpDb,:

( I ) For the purposes of this AcL the expression -

"supply" includes-

Item .\ll norkmrn 'l'rrinel:s

Mcal-Lunch Dinncr Rs. 81- (Eisht Rs) pcr day Rs ?i- (T\r'o Rs.) pcr day

Tca-Sen ed T*'ice in a day Rs. 2i- (Two fu.)per dav \it
Snacks as per lt4enu Based on Snacks<oupons Bascd on Snack-coupons

Page 4 of 10
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(a) all forms of supply of goods or services or both such as sale, transfer,
barter, exchange, licence, rental, lease or disposal made or agreed to be
made for a consideration by a person in the uturse or .furtherance of
business:

1[(aa) the activities or transactions, by a person, other than an individual, to
its members or consliluents or vice-versa, for cash, deferred paymenl or
o t he r va lua b le cons i de ration.

Explanalion .-For the purposes of lhis clause, it is herehy clari/ied
thal, notwilhslanding anything contained in any other lau, ./br the
lime being in force or any judgment, decree or order of any Court.
tribunal or authority, the person and its members or conslituents
shall be deemed to be tteo separote persons ond the supply of
activilies or transoctions inter se shall be deemed to take place ./rom
one such person lo another;l

(b) import of services for a consideration whelher or not in the course or
.furtherance of business: 2 [qnd]
(c) the activities speciJied in Schedule I, made or agreed to be made without
a consideration; 3 [*4**]
(d) a 

J**'"*1.

5J11A1 where certain aclivities or transactions constitule a supply in
accordance with the provisions of sub-section (1), they shall be lreated either
as supply of goods or supply ofservices as referred to in Schedule IL I

(2) Non,ithstanding anything conrained in sub-section ( I ).-
(a) activities or trqnsactions specified in Schedule Ill: or
(b) such dctivities or transactions undertaken by the Cental Governmcnt, a
State Government or any local authority in which they are engaged as
public authorities, as may be notified by the Government on the
recommendations of the Council,
shall be lreated neither as a supply of goods nor a supply ofservices.

(3) Subject to the provisions ol 6 fsub-sections (]). (1A) and (2)J,
Government may, on the recommendations of the Council. specifi,.
nolilicciion, lhe trqnsactions that are to be trealed as -

(a) a supply of goods and not as a supply ofservices: or
(b) a supply of services and not as a supply of goods.

the
b1,

a Section 17. Anno rtionment of credit and blocked credits,- Irclcva nt
c\tractsl

5) Notwilhstanding anything contqined in sub-section (l) ofsection l6 and sub-
section (l) ofsection 18, input tax credit shall not be available in respect of the
following, namely:-

[(a) .'....

(aa)
(ah)

(b) tt [the following supply oJ'goods or services or both-

r1 by s.9 of The Ccntral Coods and Serviccs 'l'ax (Amendrnent) Act, 2018 (No. 3 I of 2018) - Brought in

\

'1 .,::

E

force w.e.f. 0l st Fcbruary, 2019

Page 5 of 10
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(i)./bod and beverages, outdoor catering. beouty treatment, health
services, cosmetic and plastic surgery, leasing, renting or hiring of
motor vehicles, vessels or aircraft referred to in clahte (a) or clause
(oa) except when used for the purposes speciJied therein. life
insurance and health insurance:

lnother issue is the taxation of perquisites. It is pertinent lo point out here thal the

sertices by an employee lo lhe employer in lhe course of or in relation to his

amployment is outside the scope of GST (neither supply of goods or supply of
services). It.follows lherefrom that supPly by the employer to the employee in terms

of contraclual agreement entered into between the employer and the employee, will
not be subiected to GS?-. Further. the inpul tax credit (ITC) scheme under GST does

not allou l'l.C of membership ofa club, health and fitness centre [seclion l7 (5) (b)

(ii)1. It /ollows, lherefore. thal ifsuch services ore provided.free of charge to all the

employees by the employer then the same will not be subjected to GST. provided
appropriote GSTwus paid when procured by the employer. T'he same would hold
true lbr /ree housing to the employees, when lhe same is provided in terms of the

contracl belween lhe employer and employee and is parl and parcel of the cost-to'
competny (C2C).

Ci rcular No. 17 210412022-GSTa

s. Lts ue

) llhether the proviso at
the end ofclouse (b) of
sub-section (5) o/'
section l7 of the CGST
Act is upplicable to the
entire clause (b) or the
said proviso is
applicable only to sub-
clause (iii) of clause
(b)?

ClariJication

):i

Page 5 of l0

Provided thal the input tox credit in respecl o/ such goods or
seryices or both shall be ovailable u,here an inward supply oJ'

such goods or services or both is used by a re64islered per.son

for making an outward taxable supply of the same cotegoD) of
goods or services or both or as an element of a toxable
composite or mixed supply:

(ii) mambersh|t of a club. health and .fitness cenlre: and
(iii) travel benelits extended to employees on vocoti(,n such as leave

or home trarel concession.
Provided thal lhe input tax credil in respecl of such gootls

or services or both shall be available, where it is obligatory

for an employer lo provide lhe same to its employees under
any lawfor the time being inforce.l

r CBIC's press release dated 10.7.2017

1. Vide the Central Goods and Service Tac
(Amendment Act) 201 8, clause (b) of sub'
section (5) of section 17 o.f the CGST' Act
wos substiluted with effecl .fiom
01.02.2019. Afier the said substitution, the
proviso aJier sub clause (iii) of clause (b) of
sub-section (5) of section l7 of the CGST
Act provides as under: " Provided thal the

input tox credit in respect of such good.t or
services or both shall be avoilable, where it
is obligotory.for an employer to provide the

same to its employees under any low Jbr the

time being in force. "
2. The said amendment in sub-section (5) oJ'

section 17 of the CGST Act was made .
based on the recommendations offfi
Council in its 28th meeting. fhe ffi1.of
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the said amendment in subsection (5) tf
section 17, as recommended by the GSI'
Council in its 28th meeting, was made
known to the trsde and industry through the
Press Nole on Recommendalions made
during the 28th meeting oJ the GST
Council, dated 21.07.2018. It had been
clarified "that scope of input tax credit is
being widened, and it woulcl now be made
available in respect of Goods or services
which ore obligatory for an employer to
provide to its employees, under ony law -for
lhe time being in.force. "

3. Accordingly, it is clariJied that the
proviso afier suh-clause (iii) of clause (b)
of sub-section (5) ofsection l7 of the CGST
Act is applicable to the whole of cluuse (b)

oJ sub-section (5) ofsection 17 of the CGST
Act.

Whether various
perquisites provided by
the employer to its
employees in lerms of
contractual agreement
entered into between
the employer and the
employee ore liable
for GST?

L Schedule III to the CGST Acr
provides that "services by employee to
the employer in the course of or in
relation lo his employmenl " v,ill not
be considered as supply of goods or
services and hence GST is not opplicable
on services rendered by employee to
employer provided they are in lhe course of
or in relation to employmenl.
2. Any perquisites provided by the
employer to its employees in terms of
contractual agreement enlered inlo
betyyeen the employer and the employee are
in lieu ofthe services provided by employee
to the employer in relation to his
employment. It ./bllou,s there .from that
perquisites provided by the employer
to the employee in terms of contractual
agreement entered into betvleen the
employer and the employee, will not be

subjected to GST when the same are
provided in terms of the controct betu,een

the employer und employee.

12. The facts having been enumerated supra we do not intent to

repeat the same for the sake ofbrevity.

Canteen

Act,2017, supply means all forms of 'supply' of goods/services or bo

as sale, transfer, barter, exchange, licence, rental, lease or disposal m
)
I
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1 3. The first issue to be decided is whether the deduction of nominal

amount made by the applicant from the employees who are availing food in

the factory premises would be considered as a 'supply' under the provisions of 
.. .

section 7 of the CGST Act,2017. Now, in terms of Section 7 of the C

j
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agreed to be made for a consideration by a person in the course or furtherance

of business. The exception being Schedule I, which includes the activities

made or agreed to be made without a consideration and Schedule III, which

includes activities which shall be treated neither as a supply of goods or

services. The applicant's case is that they employ around 1500 employees

[informed during PH] who have been provided with canteen facility in terms

of section 46 of the Factories Act, 1948. Further, the applicants primary role

is that he has set up a canteen facility, having a demarcated area in the factory

premises, pursuant to & in compliance with the Factories Act; that the said

canteen facility is in a demarcated area. Further, the applicant has also

informed that the ruling is in respect of permanent employees.

14. Now in terms of Circular No. 17210412022-GST, it is clarified

that perquisites provided by the 'employer' to the 'employee' in terms of

contractual agreement entered into between the employer and the

employee, will not be subjected to GST when the same are provided in

terms of the contract between the employer and employee. We find

that factually there is no dispute as far as [a] the canteen facility is provided by

thc applicant as mandated in Section 46 of the Factories Act, 1948 is

concemed; and [b] the applicant has provided a sample copy of the HR

Manual [only one page] reproduced supra. In view of the foregoing, we hold

that the deduction made by the applicant from the employees who are availing

food in the factory would not be considered as a'supply' under the provisions

of section 7 of the CGST Act, 2017.

15. Since the answer to the above is not in the affirmative, the ruling

sought in respect of the second question is rendered infructuous.

16. 'lhe next question on which the applicant has sought ruling rs

whether Input Tax Credit of GST charged by the CSP would be eligible for

availment by the applicant. In this connection, before proceeding further,

certain lactual aspects which we woutd like to mention, though at the cost of

e=

6:

repetition are vL

Page 8 of 10
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. that they employ 1500 employees;
o that section 17(5Xb) ibid, was amended on 1.2.2019, and is

reproduced supra;
o that the applicant is mandated vide section 46 of the Factories

Act, 1948 to provide canteen facility to its employees within the
factory premises;

o that circular no. 1721412022-GST clearly clarifies that post
substitution, effective from 1.2.2019, based on the
recommendation of the GST council in its 28th meeting, the
proviso after sub clause (iii) of clause (b) of Section 17(5) of the
CGST Act, 2017 is applicable to the whole of clause 17(5Xb),
ibid.

17. In view of the foregoing, we hold that Input Tax Credit will be

available to the appellant in respect of food and beverages as canteen facility

is obligatorily to be provided under the Factories Act, 1948, read with Gujarat

Factories Rules, 1963 as far as provision of canteen service for employees is

concemed. It is further held that the ITC on GSl- charged by the CSP will be

restricted to the extent of cost borne by the appeltant only. Our view is

substantiated by the Ruling of the Gujarat Appellate Authority for Advance

Ruling order No. GUJ/GAAAR/Appeal/2022123 dated 22.12.2022 in the case

of M/s. Tata Motors Ltd, Ahmedabad.

18. In view of the foregoing, we hold that Input Tax Credit will be

available to the appellant in respect of canteen facility which is obligatory

under the Factories Act, 1948, read with Gujarat Factories Rules, 1963. It is

further held that the ITC on GST charged by the TSP will be restricted to the

extent of cost bome by the appellant only taking the analogy from the ruling

of the GAAAR vide its order No. GUJ/GAAAR/Appeal/2022123 dated

22.12.2022 in the case of IWs. Tata Motors Ltd, Ahmedabad.

19. In the tight of the foregoing, we rule as under:

RULING
l(a). The deduction of amount by the applicant f-rom the salary ol the

employees who are availing facility ol food provided in the factory

premises would not be considered as a 'supply' under the provisions

section 7 of the CGST Act, 2017 and the GGST Act, 2017 .

I

IY

l

=
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l(b). Since the answer to the above is not in the affirmative, the ruling

sought in respect of the question listed at I (a) is rendered infructuous.

l(c). Input Tax Credit (lTC) will be available to the applicant on GST

charged by the service provider in respect of canteen facility provided

to its employees other than contract employees working in their factory,

in vicw of the provisions of Section 17(5Xb) as amended effective from

1.2,2019 and clarification issued by CBIC vide circular No.

17210412022-GS1' dated 6.7.2022 read with provisions of section 46 ol'

the Factories Act, 1948 and read with provisions of Gujarat Factory

Rules, 1963. Il'C on the above is restricted to the extent of the cost

borne by the applicant for providing canteen services to its employees,

but disallowing proportionate credit to the extent embedded in the cost

ol'goods recovered from such employees.

(ITIDDHESH IIAVAL)

MEMBE,R (SGST)

(AMIT K
MEMBER (CG

ISHRA)

I)lacc: Ahnrcdabad

I)atc:05. O!-,202+

rca
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