AUTHORITY FOR ADVANCE RULING, TAMIL NADU
No.207, 224 FLOOR, PAPJM BUILDING, No.1l, GREAMS ROAD,
CHENNAI 600 006.

ORDER UNDER SECTION 98(4) OF THE CGST ACT, 2017 AND
UNDER SECTION 98(4) OF THE TNGST ACT, 2017

Members present:

Shri C. Thiyagarajan, L.R.S.,

Additional Commissioner/Member (CGST),
Office of the Commissioner of GST and Central
Excise, Audit I Commissionerate,

Shri B. Suseel Kumar, B.E., MBA,,
Joint Commissioner/Member (SGST],
Authority for Advance Ruling,

Tamil Nadu,

Chennai - 600 101. Chennai - 600 006.

Advance Ruling No, 1/ARA /2026, dated 08.01.2026

1. Any appeal against this Advance Ruling order shall lie before the Tamil Nadu
State Appellate Authority for Advance Ruling, Chennai under Sub-Section (1) of
Section 100 of CGST Act 2017/ TNGST Act 2017, within 30 days from the date on

which the ruling sought to be appealed is communicated.

2. In terms of Section 103(1) of the Act, Advance Ruling pronounced by the Authority
under Chapter XVII of the Act shall be binding only-

(@) On the applicant who had sought il in respect of any matier referred to
in sub-section (2) Section 97 for advance ruling.

(b} On the concerned officer or the Jurisdictional Qfficer in respect of the
applicant.

3. In terms of Section 103(2) of the Act, this Advance Ruling shall be binding unless
the law, facts or circumstances supporting the original advance ruling have changed.

4. Adwvance Ruling obtained by the applicant by fraud or suppression of material
facts or misrepresentation of facts, shail render such ruling to be void ab inilio in

accordance with Section 104 of the Acl.

5. The provisions of both the Ceniral Goods and Services Tax Act and the Tamil Nadu
Goods and Services Tax Act (herein referred to as the Act) are the same except for
certain provisions. Therefore, unless a mention is specifically made to such dissimilar
provisions, a reference to the Central Goods and Services Tax Act would also mean a

reference lo the same provisions under the Tamil Nudu Goods and Services Tax Act.
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‘GSTIN ‘"Numbcr,__ if

any/User id

(33AFZPJ5868F1ZU

-I_,cigal Name of Applicant

POONAPALLI RAMACHANDRAN JAIPRAKASH

“Tradc Name of Applicant

R—cgistcrc_:a - Address/
Address provided while
obtaining Userid

M/s. JAYPEE ENTERPRISES

Plot No. 94, Jubilee Homes, Road No.7, HCF
Mathigiri Hosur, Krishnagiri, Tamiinadu -
635110

Details of Application

Application Form GST ARA-01 received from
the applicant on 04.03.2025.

“Jurisdictional Officer

State - Hosur (South)-I Assessment Circle
Krishnagiri Zone
Hosur Division

Other Jurisdiction Centre — Mathigiri Range
Hosur-I Division
Salem Commissionerate
‘Nature of activity (s)
(proposed/present) in

respect of which advance
ruling sought for

A. Category

B. Description (in brici)

Construction Industry, Supply of Goods and
Service Provider.

The applicant is sole proprietorship concern
registered with GST for supply of goods
funder HSN 69041000, 44181000, 72151000
ctec. and provision of construction service.

2. The applicant self acquires a piece of land
under a sale deed. After developing the land
purchased lay out is designed and necessary
approval is obtained from the competent
authorities. The applicant enters into MQU
with prospective buyers for purchase of Land
and construction of residential house. Two
separalc agreements with the buyer is
cntered one for sale of plot(Sale deed) and the
other for construction of residential housc
(construction agreement). The payment
schedule is as per the MOU entered with the
buyers. ;

3. The buyer shall pay for the following,

(a) Land & Building

(b) Maintenance of common amenities
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(c) Common expenscs with other buyers
4. On receipt of the minimum amount, as per
the MOU, the sale deed and the construction
agreement i1s executed. The MOU charges
single amount which includes considerations
attributable towards both sale of land and
construction of residential house. The
applicant starts the construction as soon as
getting approval from the concerned
authorities for residential housec. Stage-wisc
payments are received from the buyer as per
the agreed terms mentioned in the payment
schedulc and conditions in the construction
agreemernt.

Issues on which advance
ruling required

[ Classifeation. of Boods Sadiar sbeviosg br
both

(i) Determination of time and valuc of supply
of goods or services or both

(ii1) Admissibility of input tax credit of tax paid
or deemed to have been paid

(iv) Determination of the liability to pay tax on
any goods or service or both

(v)] Whether any particular thing done by the
applicant with respect to any goods and /for
services or both amounts to or results in a
supply of goods and/or services or both,
within the meaning of that term.

Question(s) on  which
advance ruling is required

1. Whether the actual value wcrh_arged for
“Aransfer of land’ is available as per sale
deed and the actual value for construction
of residential houscs is available as per
construction agrcement, can GST be
charged @ 18% as per Entry No. 3{xii) of
Notification No. 11/2017-CT(Ratc] r/w
Notification No. 11/2017-ST(Rate} only on
the amount charged in construction
agreement(with. corresponding benefit of
input tax credit) instead of charging GST @
1.5%/7.5% as per Entry No. 3(i) and 3(ia)
on ‘tolal amount charged” as per
Notification No. 11/2017-CT(Ralc) r/w

Notification No. 11/2017-ST{Ratc)
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2. I[ GST is to be charged @ 1.5%/7.5% as per
Entry No. 3(i) and 3{ia) as per Notification
No. 11/2017-CT(Rate) r/w Notification No.
11/2017-ST (Rate) without input tax
benefit, can the ‘amount charged for the
transfer of land’ at least be considered as
per sale deed instead of deemed value of
one third of total amount charges?

M/s JAY PEE ENTERPRISES, a sole proprietorship concern having its
office at Plot No. 09A, Jubilec Homes, Road No.-7, HCF Mathigiri Hosur,
Krishnagiri, Tamilnadu — 635110 [hercinalter called as the “Applicant”) is
registered with GST in the State of Tamilnadu vide registration No.
33AFZPJ5868F1ZU. The applicant has sought advance ruling on the
following question:

1. Whether the actual value charged for "transfer of land’ is available as per sale
deed and the actual value for construction of residential houses is available as per
construction agreement, can GST be charged @ 18% as per Eniry No. 3{xii) of
Notification No. 11/2017-CT{Rate) r/w Notification No. 11/2017-ST(Rate} only on
the amount charged in construction agreement({with corresponding benefit of input
lax credit] instead of charging GST @ 1.5%/ 7.5% as per Entry No. 3(i) and 3(ia) on
Total amount charged’ as per Nofification No. 11/2017-CT(Rate) r/w Notificaiion
No. 11/2017-ST{Rale);

2. If GST is to be charged @ 1.5%/7.5% as per Entry No. 3(i) and 3fia) as per
Notification No. 11/2017-CT{Rale) r/w Notification No. 11/2017-ST (Rate) without
input tax benefit, can the ‘amount charged for the transfer of land’ at least be

considered as per sale deed instead of deemed value of one third of total amount
charges?

2. The applicani has filed this application for advance ruling under
Scction 97 of the CGST Act, 2017, and corresponding provisions under the
Section 97 of TNGST Act, 2017. The Applicant has made a payment of
application fecs of Rs.5,000/- cach under sub rule (1) of Rule 104 of CGST
Rules, 2017 and TNGST Rules, 2017 on 01-04-2025 through their Electronic
Cash Ledger.

3. FACTS AS STATED BY THE APPLICANT

» The applicant is sole proprictorship concern registered with GST lor
supply of goods (under HSN 69041000, 44181000, 72151000 etc.) and
provision of consiruction scrvice.

» The applicant has sclf acquires a piece of land under a sale deed dated
12-09-2012 and registered as document No. 12090/2012. The applicant
devcloped the land so purchased into a lay out i.c “Jay Pee Grand Layout”

approved by the Dircctor, Town and Country Planning, Chennai vide
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approval No. 9/98 dated 17-08-2023. The applicant enters into MOU with
prospective buyers for purchase of Land and construction of residential
house. For this purpose, two separate agreements with the buyer is
entered, one for sale of plot {Sale deed) and the other for construction of
residential house (construction agreement). The payment schedule is as
per the MOU entered with the buyers.

> The buyer shall pay for the following,
(a) Land & Building

(b) Actual cost towards clectricily and water deposits for sccuring
connections.

(c) Mainienance of commmon amcnitics
(d) Common expenses with other buyers

» On receipt of the minimum amount, as per the MOU, the sale decd and
the construction agreement is executed. The MOU charges single amount
which includes considerations attributable towards both sale of land and
construction of residential house. The applicant starts the construction
as soon as getting approval from the concerned authorities for residential
house. Stage-wise payments are received from the buyer as per the
agreed terms mentioned in the payment schedule and condilions in the
construction agreement.

» As per the indusiry practice, two mecthods exisl in which the title of the
property can be transferred.

(a) First method is to execute agreement [or sale of residential house and
receive consideration towards residential house including value of
underlying land. Once consideration is rcceived, a sale deed is
executed for entire amount containing both the land wvaluc and
building value. This method requires payment of higher stamp duty
since it is paid on both the value of land and building.

(b) In the second method, two separate documents arc cxccuted, one, a
sale deed for sale of land and the other for construction of residential
housc.

» The applicant is following the second method since it entails payment of
stamp duty only on the value of land and not on the building.

> The applicant placed reliance on para 8.3 o 8.6 of Circular DOF No.
334/1/12010-TRU dated 26-02-2010 issued during Scrvice Tax Regime
and contended that the service tax provisions has been incorporated in

Entry 5(b) of Schedule-1I to the Act which cxcludes transaclions on those

immovable properties from levy of GST if the cnlirc consideration is

rcecived after issuance of completion certificate.
» In the applicant’s case, the applicant admits that GST is payable on the
construction service of residential house. The applicant is however is of
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4.

the understanding thatl the consideration received as per MOU pertaining
to sale of land is not exigible to GST as per Entry No. 5 of Schedule-111 to
GST Act, 2017.

The consideration stated in the MOU to the extent it pertains to
construction agreement is exigible to GST as per Entry No. 5(b} of
Schedule-II of the Acl read with para 2 of the Notification No. 11/2017-
CT{Rale) which provides for deduction towards valuc of such ‘“transfer of
land’.

Para 2 of ihe Notification states thatl the value of supply made shall be
cquivalent to ‘“total amount charged for the supply less the value of
transfer of land’. Hence the applicant contended that the said amount
ought to be reduced as per para 2.

The applicant further submits that only when actual value of land is not
available can decmed value equal to one third of total amount be
considered as valuc of land. Incorporating deemed value when actual
valuc is available tantamount to levying GS8T on sale of land which is
specifically treated as neither supply of goods nor supply of service as per
Entry No. 5 of Schedule-III to GST Act, 2017.

The applicanl relics on Munjal Manishbhai Bhatt Vs. UOI, 2022(62) GSTL
262 (Gujarat) in support of aforcsaid submission. The applicant submits
that since the value charged for land is available in the sale deed, the said
value should bc reduced from the total amount charges as per the above
decision.

SUBMISSION ON CLASSIFICATION UNDER ENTRY 3(i) AND (ia) OF

NOTIFICATION No. 11/2017-CT{Rate)

L
>~

Y

The applicant submits that construction of each and ever individual
residential house tentamount to construction of an ‘apartment’ as per
para-4(xiv) ol Notification No. 11/2017-CT(rate) read with Section 2€ of
RERA.

The applicant submits that they are constructing residential apartments
as per para 4(zxix) of Notification No. 11/2017-CT{(rate) as it is intended
for residential use as declared to competent authority. Competent
authority is being defined in para 4(xxv} of the notification. Permission for
construction of apartments is taken from Onnalwadi Panchayat.

The applicant submits that theirs is a real estate project as per para
4(xviii) of the notification read with Section 2€ of RERA.

Within the mcaning of rcal estate project, the applicant submits that their
activity is classifiable as Residential Real Estate Project (RREP) as per par
4(xix) since the carpet area is not more than 15% of the total carpet area
of all the apartments in the Real Estate Project.

The applicant submits that they are promotors as per Para 4(xvii) of the
Notification since they construct building apartments for the purpose of
selling it other persons.
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> The applicant submits that residential houses are constructed as per

%

plan for each plot and according to the requirements of the purchaser

and hence the ‘competent authority’ to issuc¢ ‘completion certificate’ as

per Entry No. S of Schedule-II of the act shall be the Chartered Engineer

who is registered with Council of Architecturc as per Explanation {1{i) to

Entry 5(b) of Schedule-II of the Act.

The applicant submits that:

(1) They are constructing affordable/other than affordable
residential apartment;

(i)  The construction is by applicant, who is a promotor;

(iiij The construction is in a residential real estate project;

(iv) The construction has commenced after 01-04-2019;

(v}  The apartments (residential houses) ae intended for sale to a buycr;

(v The consideration is received before issuance of completion
certificate or first occupancy, whichever is earlier.

The applicant therefore submits that they have satisfied all the conditions

specified in Entry No. 3(i), (ia) of the Notification and hence are liable to

charge GST at the rate of 0.75%/3.75% depending on type of the projectl.

The applicant submits that they seek to rcduce the actual value of land

as per value stated in sale deed instead of 1/3" {olal value by placing

reliance on Munjaal Manishbhai Chatt Cs. UOL 2022 (62) GSTL 262

(Gujarat).

The applicani submitied the following documents:

(ij MOU dated 1%t Jun, 2023

(i) Agrecement for sale dated 25% May, 2023

(iii) Sale deed dated 28% Jun, 2023

{iv] Construction agreement dated 28% Jul, 2023

The sale deed and the construction agreements are executed on the same

date. This demonstrates the consensus ad idem between the parties is to

convey a residential house and not for sale of land.

. APPLICANTS’S INTERPRETATION ON THIS ISSUE

Regarding rate of tax, the applicant is of the understanding that they are
liable to pay GST at the rate of 1,5%(0.75% CGST and 0.75% SGST) in
respect of the services of construction of alfordable apartmenis as per
entry al item (i) and at the rate of 7.5% (3.75% CGST and 3.75% SGST} in
respect ol services of construction of residential apartments other than
affordable residential apartments as per Entry at item No. (ia) of S1. No. 3
of Notification No. 11/2017-CT(Ratc) dated 28-06-2017 subject to the
condition prescribed under the respective entries.

Regarding taxable value, as per para-2 of Notification No. 11/2017-
CT(Rate) dated 28-06-2017, GST is chargeable on ‘total amount charged
for such supply’. Para 2 further specifically provides for deduction
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towards ‘value ol such transfer of land’ from total amount charged. Since
actual valuc for transfer of land is available as per Sale Deed, the said
valuc should be reduced from the total amount (available in MOU) to
ascerlain taxable value instead o 1/3 value as per Munjaal Manishbhai
Chaitl Cs. UQI 2022 (62) GSTL 262 (Gujarat).

6. PERSONAL HEARING

The applicant was given an opportunity to be heard in person on
23.09.2025. Smt. Annapurna Kabra and Shri. Manjunath, S, Chartered
Accountants (CAs) of M/s. Annapurna & Associates and Authorised
Representatives (ARs) of the applicant appeared for the personal hearing. AR
stated that they have satisfied all the conditions of Notification No. 11/2017-
CT(Rate) amended vide Notification No. 03/2019-CT(Rate) dated 28-03-
2019and hence arc liable to charge GST at the rate of 0.75%/3.75%
depending on the typc of project. AR further stated that the applicant is
cligible to exclude the actual value of land instead of 1/3 of the total value
prescribed in para 2 of the Notification. The members asked AR to furnish
copics of documents submitted to RERA, Brochurc copy and any other
documents relating Lo this issuc.

DISCUSSION AND FINDINGS

7 We have carclully considered the facts and submissions made by the
appcllant in their application and submissions made during the personal
hearing. The applicant has not furnished any documents as promised during
the personal hearing. However, as per the facts placed before us in the
application and submissions made during the personal hearing, the
applicant has stated that the construction has commenced after 01-04-
2019. Therclore, the instruction and the guidelines issued by the
Government vide Notification No. 03/2019-CT(Rate) dated 29-03-2019 which
amends the parent Notification No. 11/2017-CT(Rate) dated 28t Jun, 2017
is only applicable to the applicant for all purposes.

8. Whether the activity of the applicant is supply of service or supply ol
goods? The aclivily of construction being done by the applicant involves both
supply of goods and supply of scrvices. This means that the activity of
construction is a taxable activity and the taxzability of it is prescribed under
clausc (b) of Rule 5 of the Schedule-IT of the Act, which is reproduced below.

5. Supply of services
The foliowing shall be treated as supply of services, namely:-

(a) renting of immouvable property;
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(b) construction of a complex, building, civil structure or a part
thereof, including a complex or building intended for sale to a buyer,
wholly or partly, except where the entire consideration has been
received after issuance of completion certificate, where required, by

the competent authority or after its first occupation, whichever is
earlier,

Explanation. -For the purposes of this clause-

(1) the expression “competent authority” means the Government or any
authority authorised to issue completion certificate under any law for the time
being in force and in case of non-requirement of such certificate from such
authority, from any of the following, namely: -

{4 an architect registered with the Council of Architecture constituied under the
Architects Act, 1972 (20 of 1972); or

(ii} a chartered engineer registered with the Institution of Engineers {India); or

fiii} a licensed surveyor of the respective local body of the city or lown or
village or development or planning authority;

(2) the expression "construction” includes additions, alterations, replacements
or re-medelling of any existing civil structure;

{c) temporary transfer or permitting the use or enjoyment of any intellectual
property right;

(d) development, design, programming, customization, adaptation,
upgradation, enhancement, implementation of information technology
software;

(el agreeing fo the obligation to refrain from an act, or to tolerate an act or a
sttuation, or to do an act; and

{f) transfer of the right o use any goods for any purpose (whether or nol for a
specified period) for cash, deferred payment or other valuable consideration.

9. As pr the facts presented by the applicant, the applicant is a
‘promotor’ as defined in clause (xvii) of the notilication meaning,

{xvii] the term “promotor” shall have the meaning as assigned {o it in clause
(zk} of section 2 of Real Estate (regulation and Development) Act, 2016 (16 of
2016,

10. As per clause (zk) of Scction 2 of Recal Estalc (regulation and
Development) Act, 2016 (16 of 2016), promotor is defined to mean,

{zl) “promoter” means, —

il a person who constructs or causes to be constructed an independent
building or a building consisting of apartments, or converts an existing
building or a part thereof info apariments, for the purpose of selling all or
some of the apariments o other persons and includes his assignees; or

{ii) a person who develops land into a project, whether or not the person
also constructs structures on any of the plots, for the purpose of
selling to other persons all or some of the plots in the said project,
whether with or without structures thereon; or
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(iii) any development authority or any other public body in respect of allottees
of—

{a) buildings or apartments, as the case may be, constructed by such authority or
body on lands owned by them or placed at their disposal by the

Government; or

(b) plots owned by such authority or body or placed at their disposal by the
Government, jor the purpose of selling all or some of the apartments or plots;
or

fiv) an apex State level co-operative housing finance society and a primary co-
operative housing society which consiructs apartments or buildings for ils
Members or in respect of the allottees of such apartments or buildings; or

(v} any other person who acts himself as a builder, coloniser, contractor,
developer, estale developer or by any olher name or claims to be acling as
the holder of a power of altomey from the owner of the land on which the
building or apartment is constructed or plot is developed for sale; or

{vij such other person who constructs any building or apartment for sale to the
general public.
Explanation. —IFor the purposes of this clause, where the person who
constructs or converts a building into apartments or develops a plot for sale
and the person who sells apartments or plots are different person, both of
them shall be deemed to be the promoters and shall be jointly liable as such
for the functions and responsibilities specified under this Act or the rules
and regulations made thereunder;

11. “Original Works” is defined under Para 2(zs) of Notification
No. 12/2017-CT{Ratc) dated 28-06-2017 as

(zs) “original works” means- all new constructions;

iy all iypes of additions and alterations to abandoned or damaged
structures on land that are required io make them workable;

fii} ereclion, commissioning or installation of plant, machinery or equipment

or structures, whether pre-fabricated or otherwise;
12. The activily rendered by the applicant is in the nature of ‘original
works since the applicant is constructing a new building. The applicant
enters into a Memorandum of Understanding (MOU) with the prospective
buyers for sale of land and construction of residential house. Therefore, it
fits into the definition of ‘single residential unit’ as defined under para 2(zze)
which states that

(zze) “single residential unit” means a self-contained residential unit which is
designed for use, wholly or principally, for residential purposes for one
Sfarmily;
13. ‘Real Eslate Project (REP)” and Residential Real Estate Project (RREP)’
arc dcfined in Notification No. 03/2019-CT{Rate) dated 29-03-2019 and
Notification No. 04/2019-CT{Ratc) dated 29-03-2019 to mean,

(ix) the term “Real Estate Project (REP)” shall have the same meaning as
assigned to it in clause (zn) under section 2 of the Real Esiate (Regulation
and Development) Act, 2016 (16 of 2017}
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14. As per clause (zn) of Section 2 of Real Estaic (regulation and
Development) Act, 2016 (16 of 2016), ‘Real Estate Project is defined as,

zn) “real estate project” means the development of a building or a building
consisting of apariments, or converting an existing building or a pari thereaf
into apartments, or the development of land into plots or apartments, as the
case may be, for the purpose of selling all or some of the said apariments or
plots or building, as the case may be, and includes the common areas, the
development works, all improvements and structures thereon, and all
easement, rights and appurtenances belonging thereto;

{x) The term “Residential Real Estate Project (RREP)” shall mean a REP in

which the carpet area of the commercial apariments is notl more than 15 per

cent. of the total carpet area of all the apartments in the REP:
15. As per the facts presenicd by the applicant, the project being
undertaken by them is a RREP and further stated that they have no
commercial apartments constructed in their project. i.c the carpet area of
commercial apartment is zero and hence satisfies the delinition of RREP
which specifies less than 15% of the carpet arca. Also, they have stated that
all their construction in the said project has commenced after 01-04-2019
and hence the project is not an ongoing onc. The applicant stated that the
consideration is received before issuance of completion certificate or first
occupancy, whichever is earlier. Hence, all the construction activity donc by
the applicant in the project is taxable. They have not exercised any option to
pay central tax on construction of apartments at the rates as specificd for
item (ie) or (if) as the case may be. The applicant, hence has no optlion, but to
follow the procedures prescribed in Notification No. 03/2019-CT(Rate) dated
29-03-2019. The applicant has stated that they are constructing both
affordable and other than affordable residential apariments. Thercfore, the
aclivity of the applicant would fall under 3(a) and 3(ia) of the Notification No.
03/2019-CT(Rate) fated 29-03-2019 which amends the parent Nolilication
No. 11/2017-CT(Rate) dated 28% Jun, 2017 and the conditions mentioned
should be strictly adhered to for claiming the benefit ol the above
Notification. For ecase of reference, the relevant portion of the Notification is
reproduced below.

Sl Chapter, Description of Rate Condition
No. Section or Services {percent]
Heading

(1) (2) (3] (4) {5)

3 Ileading “i) Construction of| 0.75 Provided thai the central tax ai the rale
Q051 affordable specified in column f4) shall be paid in
(Construction | residential cash, thal is, by debiling the electronic
services apartments by a cash ledger only;

promoter in a . .

Residential Real Provided also that credit of input tax
Esiate Project (herein charged on gtmds-and services used in
afier referred to as supplying the service has not been taken
RREP) which except lo the exteni as prescribed in
SHIRfEROEE DR OF Annexure I in the case of REP other than
after 1 st April, 2019 RREP and in Annexure I in the case of

L or in an ongoing RREP B s L
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in respect of which
the promoter has noi
exercised oplion o
pay ceniral tax on
construction of
apartments aif the
raies as specified for
item (te) or (if} below,
as the case may be,
in ihe manner
presciibed therein,
intended for sale to a
buyer, wholly or
partly, except where
the erlire
consideration has
been  received after
Issuance of
completion cerlificaie,
where required, Dby
the compeleni
authority or after its
first oceupation,
whichever is earlier.
{Provisions af
paragraph 2 of this
notification shail
apply for valuation
of this service}

{iu) Construction of
residential

apartments  other
than affordable
residential

apartments by a
promoter in an RREP
which commences on
or after 1 st Aprl,
2019 or in an ongoing

RREP in respect of
which the promoter
has not exercised

option to pay ceniral
tax on construction of
apartinents at the
rates as specified for
item {ie} or (if) below,

of  apariments and receives
z‘f !heufgse ":gn::;_ constructed apartments against such
pusoHber oty transferred rights and. sells such
intended for Sals 1o a gﬁ;zmnents ; to his buyers
buyer, wholly or fipepetidenty
parily, except where Provided also that eighty percent of value
the _ entire of input and input services, [other than
consideration  has services by way of grant of development
been received afier rights, long term lease of land (against
issuance o upfront payment in the form of premium,
completion certificate, salami, development charges etc) or FSI
where required, by (including additional FSIj, electricity, high
the competent speed diesel, molor spirit, natural gas),
authorily or after its used in supplying the service shall be
Jurst occupation, received from regisiered supplier only;
whichever is earlier.
(Provisions of Provided also that inpuis and inpul
paragraph 2 of this services on which tax is paid on reverse
notification  shall . charge basis shall be deemed 1o have been

3.75

Provided also that the registered persorn
shall pay, by debit in the electronic credit
ledger or electronic cash ledger, an amount
equivalent o the input tax credit
aftributable 1o construction in a project,
time of supply of which is on or after 1 st
April, 2018, which shall be calculaled n
the manner as prescribed in the Annexure I
in the case of REP other than RREP and in
Annexure I in the case of RREP;

Provided also that where a registered
person  (landowner-  promoter) who
transfers development right or FSI
fincluding additional FSI) to o promoler
fdeveloper- promoter] against
consideration, wholly or parily, in the form
of construction of apartments, -

(i)  the developer promoler shall pay tax
on supply of construction aof
apartments fc  the landowner
promoler, and

{ti} such landowner - promoter shall
be eligible for credit of taxes charged
Jrom kim by the developer promoter
towards the supply of construction af
apartments by developer- promoter 1o
him, provided the land owner
promoter  further supplies such
apariments io his buyers before
issuance of completion certificate or
Jfirst occupation, whichever is earlier,
and pays tax on the same which is
not less than the amount of tux
charged from him on construction of
such apartments by the developer
promoter

7]

Explanation. -

(i} “deveicper- promoter” is a promoler
who constructs or converts a building
into apartmenis or develops a plot for
sale,

{ii) “landowner- promoler’ is a
promoler who transfers the land or
development rights or FSI {0 a
developer- promoter for construction

@
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apply for valuation purchased from regisiered person;
of this service)
Provided also that where value of input
and input services received from registered
suppliers during the financial year (or part
of the financial year till the date of
issuance of completion certificate or first
oceupaiion of the project, whichever is
earlier) fulls short of the said threshold of
80 per cent, tax shall be paid by the
promater on walue of input and inpui
services comprising such shortfall at the
rate of cighleen percent on reuerse charge
basis and all the provisions of the Central
Goods and Services Taux Act, 2017 (12 of
2017) shall apply to him as if he is the
person liable for paying the tax in relation
iv the supply of such goods or services ar
both;

Provided also that notwithstanding
anything coniained herein above, where
cemeni is received from an unregistered
person, the promoter shall pay tax on
supply of such cement al the applicable
rates on reverse charge basis and all the
provisions of the Central Goods and
Services Tax Act, 2017 (12 of 2017), shall
apply to him as if he is the person liable for
paying the tax in relation to such supply of
cement;

(Flease refer (o the illustrations in
annexure JT)

Explanation,

1. The promoter shall maintain project
wise account of tnward supplies from
registered and unregistered supplier
and calculate tax payments on the
shorifall ai the end of the financial
year and shall submil the same in the
prescribed form electronically on the
common portal by end of the guarter
Jjollowing the financial year. The lax
Lability on the shorlfall of inward
supplies from unregistered person so
determined shall be added to his
output tax licbility in the month not
laier than the month of June following
the end of the financial year,

2. Notwithstanding anything contained
in Explanaiion 1 above, lax on cement
received  from  unregisiered person
shall be paid in the maonth i which
cement is received.

3. Input Tax Credit not availed shall be
reporied every month by reporting the
same as ineligible credit in GSTR-313
[Row No. 41 (DN2)]

16. The next to be decided is the value of taxable service provided by the

applicant. The activity of construction by the applicant is ‘supply of Service’
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as per Rule 5(b) of Schedule-II of the Act. Here, the said supply of services by
the applicant involves both transfer of property in land and construction
activity.

17. In the instani casc, the applicant first exccute a Memorandum of
Understanding (MOU} with the prospective buyers for both purchase of land
and construction of residential building. This implies that the buyers cannot
buy only land from thc applicant and comstruct building on thexr own or
engaging any other promotor/builder for construction. With the MOU signed
with the applicant, it becomes mandatory for buyers to engage the applicant
for construction also. Only with this assurance, an arrangement of signing
MOU is being executed by the applicant with the buyers and the payment
schedule of the total cost of land and construction of building is also
tabulated in the MOU. After signing the MOU, the applicant enters into two
agreements with the buyers for sale of land and construction of residential
house on the same day. Signing of MOU and the execution of two
agreements on the same day implics that the construction service provided
by thec applicant to the buycrs is a single contract for sale of land and
constiruction of building.

18. Schedule-lII of the Act prescribes those “activities or transactions
which shall be treated necither as a supply of goods nor as a supply of
scrvices”. As per para S of the list,

“5. Sale of land and, subject to clause (b} of paragraph (5) of Schedule-iI, sale
of building”

19. From thc above, the sale of land is out of the purview of supply of
goods/services. However, in cases of supply of services specified in column
(3), in item (i}, (ia), (ib), (c), (id), (ie] and (if) involving transfer of
land/undivided sharc of land, para 2 of Notification No. 11/2017-CT(Rate)
dated 28-06-2017 prescribes the method to adopt for arriving at the taxable
value ler the purpose of paying GST. I slates that the value of such supply
shall bc cquivaleni to the total amount charged for such supply less the
value of transfer of land/undivided share of land and the value of such
transicr shall be decmed to be one third of the total amount charged for such
supply. Para 2 is reproduccd below.

2. In case of supply of services specified in column (3) of the entry at item (i)

against serial no. 3 of the Table above,_involving transfer of property in land
or undivided share of land, as the case may pe, the value of supply of

service and qgoods portion_in such supply shall be equivalent to the total

amount charged for such supply less the value of land or undivided share of

land, as the case may be, and the value of land or undivided share of land, as
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the case may be, in such supply shall be deemed to be one third of the lotal
amount charged for such supply.

Explanation.—For the purposes of paragraph 2, “total amount” means the sum
total of;-

fa) consideration charged for aforesaid service; and

(b} amount charged for transfer of land or undivided share of land, as the case
muy be.
20. As per the above, the applicant is eligible to deduct land value to the
extent of one-third of the total amount charged thercby fixing the land value
in real estate transactions as 1/3td irrespective of actual value availablc or
identifiable.

21. It is known fact that the land value may nol be samc across the
country as the value of land depends on various [actors such as location,
socio-cconomic components etc. There may exist huge variation in the land
cost between Metre cities, Towns and Rural arcas while the cost of
construction may vary in any of the places. The intention of the legislaturc is
to foresee the possible under-valuation or over-valuation in the real estate
and construction industry if the exclusion of actual land valuc is provided.
To avoid this, the government came up with a mecchanism of valuation to
deduct the land value in terms of para 2 of the para 2 of Notification No.
11/2017-CT(Rate) dated 28-06-2017 as amended by Notification No.
03/2019-CT{Rate) dated 29-03-2019.

22. Though Schedule-III of the Act excludes the value of land from the
purview of GST, it prescribed the method of valuation Lo be adopted for
arriving at the taxable value in Para 2. Therelore, the deduction of the actual
land value shall not be claimed by the applicant as clarified by the CBIC on
the FAQs on Real Estate vide TRU’s letter F. No. 354/32/2019-TRU dated 7t
May, 2019 which is reproduced below.

St Question Answer
No.
36 Can a developer take deduction of| No, Valuation  mechanism|

actual value of land involved in sale of| prescribed in paragraph 2 of the
unit instead of taking deduction of| notification No. 11/2017-CT (rate)
deemed value of Land as per paragraph | dated 28-06-2017 clearly
2 to Notification No. 11/2017-CT{Rate}? | prescribes one-third abatemeni
towards value of land.
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23.

1.

To

M/s. JAYPEE ENTERPRISES

In view of the above, we pass the ruling,
RULING

Whether the actual value charged for ‘transfer of land’ is available as per sale
deed and the actual value for construction of residential houses is available as per
construction agreement, can GST be charged @ 18% as per Entry No. 3{xi) of
Notification No. 11/2017-CT{Rate} r/w Notification No. 11/2017-ST(Rate) only on
the amount charged in construction agreement{with corresponding benefit of input
tax credil) instead of charging GST @ 1.5%/7.5% as per Entry No. 3fi) and 3(ia) on
Tolal amouni charged’ as per Notification No. 11/2017-CT{Rate) r/w Notification
No. 11/2017-ST(Rate);

The applicant is cligible to claim 3{i) and 3(ia) of Notification No.
11/2017-CT(Rate) read with Notification No. 11/2017-ST{Rate) as
amended by Notification No. 03/2019-CT{Rate) dated 29-03-2019 read
with Notification No. 03/2019-ST(Ratc) dated 29-03-2019 and liable to
pay GST @ 1.5% (0.75 % -CGST + 0.75%-3SGST) in respect of construction
of alfordable residential apartments and @ 7.5% (3.75%-CGST + 3.75%-
SGST) for construction of other than affordable residential apartments
respectively subject to the adherence of conditions prescribed under the
respective cntries in the redeveloped project undertaken by the applicant
after 01-04-2019.

If GST is to be charged @ 1.5%/7.5% as per Entry No. 3(i) and 3fia) as per
Notification No. 11/2017-CT(Rate) r/w Notification No. 11/2017-ST (Rate) without
inpul tax benefit, can the ‘amount charged for the transfer of land’ at least be
considered as per sale deed instead of deemed value of one third of total amount
charges?

The taxable value for Consfruction services supplied by the
applicant is governed by provisions of Para 2 of Notification No. 11/2017-
CT(Rale) r/ w Notification No. 11/2017-ST{Rate} as amended by Notification
No. 03/2019-CT{Rate) dated 29-03-2019 r/w Notification No. 03/2019-
ST(Rate) dated 29-03-2019. Accordingly, the applicant is eligible to avail
only the deduction of one-third of the total amount charged for the supply
for arriving at the taxable value of supply.

(C. Thiyagarajan)
Member (CGST)

Member (SGST)

GSTIN: 33AFPZJ5868F1ZU

Plot No. 9A, Jubilee Homes,

Road No.-7, HCF Mathigiri Hosur,

Krishnagiri, Tamilnadu - 635110 (By Speed Post)
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Copy submitted to:

1. The Principal Chief Commissioner of GST and Central Excise,
26/ 1, Uthathamar Mahatma Gandhi Road,
Nungambakkam, Chennai 600 034.

2. The Comimissioner of Commercial Taxes,
2nd Floor, Ezhilagam, Chepauk, Chennai 600 005.

3. The Commissioner of GST & Central Excise,
Salem Commissionerate,
No.1, Foulkes Compound, Anaimedu,
Salem — 636 001.

Copy to:

1. The Assislant Commissioner (S7T),
Hosur (South)-I Assessment Circle,
Commercial Taxes Building,
1st Floor, Seetharam Nagar,
Bangalore Road, Hosur — 535 109.

2. Stock File - Al.
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