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| Name and address of the ‘ : Tata Advanced %\‘\ILINS [1d

applicant | h“‘ ﬂn(.n. .Nf\. 521. L.oha Bhavan,
| Old Iigh Court Lane, ;
- Navrangpura, Ahmedabad, |
‘ Gujarat - 380 009. ‘
GSTIN of the applicant ‘ : j 24AACCTS5245K179 |
' Datc ol application [: | 12.11.2022 ;
| Clause(s) of Section 97(2) | C(a)b)(c)e)g) |
| of CGST / GGST Act, 2017, | | ,
‘under which the question(s) || |
' raised. .
| Date of Personal Hearing | : ‘ 09.02.2023 and 29.08.2023 |
' Present for the applicant | Rohit Jain (Advocate), '

Jignesh Ghelani (C.A.) ‘
| Niraj Bagri (C.A) ;
|| K. Ugendra (C.A) ‘

' Harsh Rautcla
Brief facts:
M/s. Tata Advanced Systems I.td, 5" floor, No. 521, L.oha Bhavan,
Old Tligh Court Lanc, Navrangpura, Ahmedabad, Gujarat — 380 009 | for short
“applicant’| i1s engaged in the business of assembly, manufacture and supply

of aircrafts and their GS'I registration number is 24 AACCT5245K 179

2. Ministry of Defence (MoD), Government of India entered into a
contract dated 24.09.2021 with Airbus Defence and Space, S.AU., Spain
[ Airbus] for manufacture and supply of 56 C-295 MW transport aircraft with
associated cquipment ("main contract") under its C-295 aircralt programme.
Airbus, is the original cquipment manulacturer (Ol:M) responsible for
development activities, manufacturing, assembly, delivery and support of the
C-295 aircraft programme and is incorporated in Spain. It is not registered

under GS'T in India.

3. Under C-295 programme the applicant has been appointe

Indian Aircraft Contractor (IAC) for manufacture and supply of 40 air

Page 1 of 25



4. In terms of the contractual arrangement, out of the 56 aircralts, [1rst
16 aircrafts will be supplied directly by Airbus from Spain to MoD) in a [ly-
away condition. IFor the remaining 40 aircralts, Airbus Defence & Space SAU
and Tata Consultancy Scrvices has entered into a contract with the applicant |as
the Indian Aircraft Contractor (IAC)| for manufacture and supply vide contract

dated 29.10.2021 (hercinafier referred to as the ‘contract’).

3 The relevant clauses of the contract dated 29.10.2021, entered into
between Airbus Defence & Space SAU, Tata Advanced Systems Ltd and Tata

Consultancy Services 1.1d, is reproduced below for case ol reference viz:

‘Airbus SE’ means Airbus Societas Furopaea, a luropean public limited-liability
company with its registered office in Amsterdam... ... ...

‘Aircraft’ means the (-295 MW transport aircrafi modified by the purchaser for
installation of CSE and including associated role equipment & technical literature;

‘C295 Aircraft Programme’ means all activities to be undertaken by the purchaser
in relation to the aircraft including the design, development, certification,
manufacturing & suppori;

‘Free Issue Material’ means any material & tool provided by purchaser to the
supplier during the term of this Contract;

IAC’ the ‘Indian Aircraft Contractor’ mean the consortium formed by Tata
Advanced Systems Ltd & Tata Consultancy Services Lid lead by Tata Advanced
System Ltd;

‘India C295 Aircraft Programme’ means all the activities to be undertaken by the
purchaser in relation to the main contact, including the design, development,
certifications, manufacturing and support;

dtem’ means Aircraft, and/or any other deliveries related to the aircraft such as any
assembly, subassembly, component, and/or any part thereof (including spares).
software, Tooling (as hereafier defined), any sort of data, or any other goods and
associated services which shall be designed, developed. manufactured, supplied,
performed and/or supported by the supplier pursuant to the contract. The item is
described in the specification;

‘Purchaser’ means Airbus Defence and Defence and Space S.A.U.:

‘Service’ means any work and /or service prerformed in accordance with this
Contract;

‘Supplier’ means TASL, in its role set forth in Article 5.4 of the Contract;

‘Support’ means the activities and obligations of the supplier in relation to the afier
sales activities and maintenance of the Aircrafi;

‘Tooling™ means all dies, jigs, tools, gauges, fixtures, patlterns, moulds, models,

equipment, sofiware tools and other items, required for the development, testing,
manufacture and support of the item;
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2. Scope, Orders, Precedence & Duration
2.1.  Scope of the Contract

This contract sets out the terms and conditions under which the supplier shall
undertake the manufacture & the supply of 40 (forty) C-295 MW transport Aircrafi
related deliveries, and design, manufacture and supply of Tooling, as specified in this
contract and its Annexes & provide support activities (including support o
certification and continued airworthiness) for the India (295 Aircraft program.

2.2.  Orders

2.2.1  All the orders under this Contract shall be placed by the Purchaser upon the
Supplier. The following address to be considered as project execution address & this
would be changed once the final location for execution is finalised, which would be
supported by the address modified orders by the Purchaser to the Supplier:

Tata Advanced Systems Ltd.

Plot Nos. 42-43 Elecironic City, Phase-1, Hosur Road,
Bengaluru 560100, Karnataka

GSTN 294ACCT3245K 147

Any change in the place of the orders must be notified ot the purchaser in writing by
the supplier with sufficient prior notice.

3.1. SCOPE OF WORK

3.1.1. The Supplier's activities shall comply with the requirements of the Contract
and associated Orders and shall include, as necessary and/or as requested by the
Purchaser, but shall not be limited to:
(i) activities necessary lo ensure compliance of the ltem with the requirements of the
Specification (including those in connection with continued airworthiness of the fleet.
in service requirements and military qualification requirements as applicable)
(ii) supply of all material, including, but not limited to raw material standards.
sealants and adhesives.
(iii) the manufacture, delivery (as defined in Article 7 "Inspection. Delivery and
Acceptance"”) and support of the ltems (as further defined in the Article 3.4 "Support")
(iv) the design, manufacture and maintenance of Tooling as necessary to develop
and manufacture the ltems:
(v) the supply of all relevant, updated and accurate documentation (including but not
limited to documentation for certification, for continued airworthiness) and support
requirements.
(vi) the performance of, or assistance to the Purchaser for, as the case may be, any
modification activities as further defined in Article 8 "Modifications”
(vii) the provision of any prototype, moulds, test samples, test tools, and the related
documentation and more generally of any deliverable required in the Contract or
which is necessary to enable the Purchaser to perform its own activities in connection
with the fem and can be reasonably requested by the Purchaser.
(viii) the provision of assistance, training (further described in Annex W "lraining")
and advice, as required in the Contract, which is necessary to enable the Purchaser
to perform its own activities in connection with the ltem, including but not limited 1o
fight text programmes and final assembly line activities, use of the IP Rights
(pursuant to Article 13 "Intellectual Property Rights"), certification qualification and
integration of the ltem in the Aircraft or any part thereof.
(ix) collaboration in the transfer of work, especially undertaking the purchase of all
inventories for the subcontracted work of the Purchaser or the current source of
supply, agreeing to the Purchaser a delivery schedule and pavment for the entire
inventory, by issuing appropriate orders Lach of these deliveries will be at least ar
amount that covers one vear of production.”

4.2. PROPERTY ON LOAN
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4.2.1. Title and Risk

4.2.1.1 Any article, including free issue material exceptionally supplied by the
Purchaser or loaned by the Purchaser to the Supplier for the performance of the
Contract ("Purchaser's Property”) shall be delivered to the Supplier in good and
serviceable condition and remain the property of the Purchaser and shall (except for
free issue material returned to the Purchaser incorporated in the ltem) he returned
to the Purchaser at no cost to the Purchaser upon its request in good and serviceable
condition (normal wear and tear excepted), failing which the Purchaser shall be
entitled to full compensation for the damage caused to such Purchaser's Property(s)

4.2.1.2 Purchaser's Property shall be identified by the Supplier, especially in the
Supplier's premises, with appropriate tags or labels as the property of the Purchaser

4.2.1.3 The Supplier undertakes at its expense to maintain the Purchaser's Property
1o a standard so as (o meet the maintenance requirements of both the Purchaser and
the Customer for as long as a minimum of five (3) Aircrafi are in regular operation
For the avoidance of doubt, following the expiry of the warranty period of the last
Aircrafi delivered, the Supplier shall be entitled to pack and store the Tooling and
the Purchaser property but shall remain responsible for its custody, maintenance and
sel up at its own costs whenever reinstallation is required by the Purchaser

4.2.1.4 If any action is taken by a third party in respect of any of the Purchaser's
Property, the Supplier shall notify the Purchaser of such action and shall notify the
third party that such Purchaser's Property is not the property of the Supplicr

4.2.1.5 All risks in such Purchaser's Property shall pass to the Supplier upon delivery
thereof to the Supplier and shall remain with the Supplier until returned 1o the
Purchaser 4.2.1.6 The Supplier shall return any Purchaser's Property upon request
by the Purchaser and at the latest, upon expiry or termination of all the Orders for
the performance of which such Purchaser's Property was loaned.

4.2.1.6  The supplier shall return any Purchaser’s property upon request by the
purchaser and, at the latest, upon expiry or termination of all the orders for the
performance of which such purchaser’s property was loaned.

Property for any purpose other than the performance of the Contract The Supplier
shall not loan or pass on to a third party or remove from a specific site any
Purchasers Property without the prior written consent of the Purchaser."

0. The applicant, under Annexure I to their application, has further stated as

follows viz

'(h) Manufacture of detailed parts and sub-assemblies

o Overall, the Applicant will manufacture the entire scope of 18039 part numbers
required for the airframe (called as detail parts) in India with the exception of
certain parts which would be provided by Airbus as I'ree-Issue-Materials ('I'IM")

o There is a transfer plan agreed between the parties, 1o achieve increasing levels
of indigenization starting with 1,936 parts made by Applicant in the Ist aircraft,
and achieving the full extent of indigenization of 18,039 parts by the 17 aircrafi.

o Detail parts production shall be performed cither by the Applicant or external
supply chain but always under the responsibility of the Applicant.

o Approximately 600 parts of the entire aircrafi have been notified as out of scope,
as these are of manufacturing technologies which do not exist in India and hence,
the same will be supplied IFOC as IFIM by Airbus under the contract.
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7 The applicant has stated that FAL (Final Assembly Line) includes
many materials which arc source- controlled and directly supplied by the
Airbus, as part of an approved list parts and components, which cannot be
indigenized. Such parts and components, provided as I'IM | free issue materials|,
for the entire program, includes materials such as aircralt engine, landing gear,
avionics suite, propeller, on board radar ctc. The exact value or count of such
parts, and components as per the applicant is not known. THowever the applicant
has assumed that the FIM scope could be approximately 50-55% by value of an
aircrall. The ownership of the IFIM shall always vest with Airbus and the same
1s cither incorporated in the aircrafts or returned to Airbus by the applicant, if

unuscd.

8. The applicant has also stated that they will act as the importer in
respect of FIM supplied by Airbus and will discharge applicable duties of
customs on the FIM, at the time of import. The Applicant is entitled to raise
imvoice on Airbus for reimbursement of all the indirect taxes including the

dutics of customs paid on I'IM.

9. Payment terms of the contract states that for manufacture and supply
ol aircrafts, Applicant will raise invoice on Airbus inclusive ol applicable taxes.
The said invoice will then be forwarded by the Airbus to MoD for payment. The
payments under the contract are firm and fixed in currency basket of Euros,
USD and INR. While the INR payments will be made by MoD directly to the
applicant on behalf of Airbus, the payments in Euros and USD will be made by
Airbus to the applicant. The payment schedule involves certain amounts
received as advances on milestone basis and thercafier on per aircraft delivery
basis. Airbus will obtain registration under Goods and Services Tax (GST") in

India.

10. On the aforementioned facts, the applicant vide his application dated
24.12.2021, sought ruling on the following questions viz

(1) What is the nature of supply under the contract between the applicant & Airbus
[ic whether the same will qualily as “supply of goods™ or supply of service’|?
(11) Given the nature of the activities undertaken by the applicant under th
contract, what will be the appropriate classification & rate of tax of the
supply?

(111) What 1s the valuce to be adopted for the purposce of payment of GS'T*
(iv) What will be the time of supply for payment of GS'T
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1. The Authority for Advance Ruling (AAR) vide its Advance Ruling
No. Guj/GAAR/R/2022/27 dated 11.5.2022, held as follows: [relevant extract|

9 In conspectus of aforementioned facts on record & in pursuance to said clause 2.2.1
at page number 14 of the said contract dated 29.10.2021, We hold that the said
application  filed  before use by Tata Advance  Systems  Lid,  Ahmedabad
GSTIN24AACCTI245K 129 is rejected for the following three reasons:

i.  The Applicant has no locus standi to file said Advance Ruling Application, as per
clause 2.2.1 of the said contract 29.10.21, wherein the project execution unit is
1ASL Bengaluru GSTIN is 29AACCTI245K 177

ii. ~The application by the applicant is premature and without locus standi, as no
intimation of change in place of project execution as per clause 2.2.1 has been
made in the name of TASI. Ahmedabad GSTIN 24AACCT3245K179.

iii. In the eyes of GST scheme of law, GSTIN = 24AACCTI245K179 (1TASL
Ahmedabad), GSTIN 29AACCTI245K 177 (TASL. Bengaluru) & GST registered
Unit of TASL Hyderabad are distinct persons for the prupose of CGST Act. as
per the provisions of Section 25(3) CGST Act, which reads as follows:

Section 25. Procedure for registration.-

(3) Where a person who has obtained or is required to obtain registration in
a State or Union territory in respect of an establishment, has an establishment
in another State or Union territory, then such establishments shall be treated
as establishments of distinct persons for the purposes of this Act.

10. The application is rejected as non-maintainable under Section Y5(a) of CGST
Aci.

12, Against the above ruling rejecting their application, the applicant

filed a rectification application.

13. The applicant thereafier decided to undertake the activity in the State
of Gujarat. In this connection the Airport Authority of India, vide their letter
dated AV.21012/24/2022-1.M dated 27.10.2022, has allotted land admcasuring
upto 50 acres in Operational Arca of Vadodara Airport to the applicant for

setting up I'Al. and MRO facility.

14. In light thercof, the applicant has filed a fresh application and sought
an Advance Ruling on the following questions:
(i) What is the nature of supply under the contract between the Applicant and Airbus

(i.c.. whether the same will qualify as 'supply of goods' or 'supply of service')?

(i1) Given the nature of the activitics undertaken by the Applicant under the contract,
what will be the appropriate classification and rate of tax ol the said supply?

(ii1) What is the value to be adopted for the purpose of payment ol G817

(iv) What will be the time of supply for payment of GST?
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The applicant has relying on sections 2(52) and 7 of the CGS'T Act,

2017, and judgements in the casce of BSNIL. [2006 (3) TMI 1- SC| and JK Tyre
& Industries Limited |2017 (10) TMI 258-Mad (11C)| made the following

submissions:

16.

that whether a contract involves supply of goods or otherwise must be determined on
truc subject matter of the contract;

that on perusal of the various clauses of the contract and detailed scope of work, the
main responsibility of the applicant 1s to manufacture and supply 40 C295 aircralts
as per the established work share and delivery plan:

that the main responsibility of the applicant under the contract is to produce 40 C-295
aircrafls;

that while the scope includes various activities such as assembly. integration.
painting. testing, manufacture of dctailed parts. supply of tooling. provision of
consumables cte. it 1s essentially a detailing of the various activitics to be undertaken,
which ultimately results in manufacture and supply of the airworthy aircralts.

The applicant in addition to the above scope of work, is also

required to provide certain support services to Airbus viz:

17.

e provision of support activitics in terms ol ¢lause 2.1 of scope of work:

e alter sales activities and maintenance of the aircralt;

e the support service includes activities such as maintenance of FIM and tools
belonging to Airbus even after the sale of aircrafts as evident from clauses 4.1.3
and 4.2.1.3 of the contract;

e support to be provided by the applicant to Airbus including post sale of the
aircralts in terms of clausc 3.4,

T'he applicant also states that the contract entails both supply of

goods, viz aircrafts as well as support services; that the supply of aircrafts &

provision ol support services are naturally bundled & supplied in conjunction

with cach other in ordinary course of business & hence in terms of section 2(30)

of the CGST Act, the applicant feels that the supply is a composite supply.

18.

A conjoint reading of clauses 5.2 |warranties|, 7.3.6 [title and risk],

7.4.1 |acceptance certificate], and 11.1 [termination of contract|, clearly reveals

that the essential scope of work is to supply aircralts:
that the aircrafts arc to be in airworthy condition & should comply with the
requirement under the contract;

that the title & risk is transferred only upon issuance of acceptance certificate by
Airbus:

that in casc of rejection by Airbus, the applicant is required to correct the deficiency
& re-supply such aircrali to Airbus:

that supply of aircrafts adhering to the specification of the C-295 programme of the
MoD is the predominant scope of work of the applicant & is therefore a principal
supply n terms of scction 2(90) of the CGS'T Act, 2017.

that the support services provided by the applicant are incidental and ancillary to the
principal supply of the aircraft & completion of services in isolation will not g
discharge of the obligations under the contract.
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e that they would like to draw the analogy from para 3 of letter no. 334/1/2008-TRU
dtd 29.2.2008 which dcalt with determination of principal supply of service when
various services were bundled together to substantiate the submission:

e that they would like to rely on the Advance ruling in the case of M/s. Air Control and
Chemical Engineering Co Ltd [2021(1) TMI 542-AAR-Gujarat|.

The applicant, therefore, is of the view that the contract with Airbus, is a
composite supply ol goods & services, wherein the principal supply is
manufacture & supply of aircraft in airworthy condition; that the various

services provided are only incidental or ancillary to the main supply of aircralts.

19. Additionally, the applicant feels that since their activity will
qualify as a composite supply with the principal supply being supply of goods,
i.c. aircraft, the same is classifiable under CTH 8802 and will attract GS'T' (@

5% in terms of entry 244 of notification No. 1/2017-I'T(Ratc) dated 28.06.2017.

20. The applicant has further stated that in terms of section 12(2), ibid,
the liability to pay GS'T on supply of goods shall arisc on the date of issuc of
invoice or the last date to issue invoice, whichever is carlier. Further, as per
section 31(1) of the CGST Act, in case of supply of goods, invoice shall be
issued before or at the time of removal of goods or delivery of goods. lFurther,
as per notification No. 66/2017 CT dated 15.11.2017, in the casc ol supply of
goods, the time of supply will be attracted only at the time of issuc of invoice
and not on receipt of payment. Therefore, the applicant feels that there is no

requirement to pay GS'1 on receipt of advance in the case of supply of goods.

i I‘urther, in terms of scction 15 ibid, as the Applicant and Airbus
arc not related parties and since there is no consideration flowing from Airbus
to the applicant other than the contract price agreed between the parties, the
applicant feels that the value of supply would be the contract price agreed

between the Applicant and Airbus.

22. The applicant states that various parts, components and materials
which cannot be indigenized and are provided as I'IM is not to be included in

the value of supply.

23, The applicant has further relied on circular No.47/21/2018- GST

dated 08.06.2018 and Scction 15 of the Model GST law as issucd by
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Empowered Committee of State Finance Ministers, in June 2016 to state that
the initial law proposed inclusion of value of goods supplied free of cost directly
or indirectly by recipient to supplier. However in the subsequent model law
issucd in November 2016, it was removed and the change in the language
continues to remain same cven in section 15(2)(b) of the Central Goods and
Services Tax Act, 2017; that the intent of the law makers was never to charge
tax on goods provided free of cost by the recipient and which was never within
the scope of the supplier; that the intention of the Government was to bring only
those free of cost supplics, within the ambit of valuation which was the
responsibility of the supplier but incurred by the recipient and not to tax free of

cost supplies which are the responsibility of the recipient of goods.

24, The applicant has also relied upon the judgment in the casc of
Bhayana Builders [2018 (10) GSTIL. 118 (SC)| to substantiate their above

submission.

25. The applicant further states that supplies which are contractually

agreed to be supplied by the recipient cannot form part of transaction value.

26. Personal hearing was held on 9.2.2023 and 29.8.2023 wherein Shri
Rohit Jain, Advocate, Jignesh Ghelani, CA, Niraj Bagri, CA, K Ugendra, CA
& lHarsh Rautela, PM, appeared and reiterated the facts as stated in the
application. On being informed that their application is admitted they submitted
that the rectification filed be treated as being withdrawn. They further sought

time to file additional submission.

27. [n their additional written submission, while reiterating their
carlicr submission, it was further stated as [ollows viz

* that the main responsibility was manufacture and supply of 40 aircralts;

e that the activities under the contract are integral part of manufacture and supply of
aircraft & therefore it will not constitute a distinet supply of service by applicant to
Airbus:

e that in the case of Patnaik & Co [1965 (1) ITMI 44-SC, it was held that a contract of
salc is onc whose main object is transfer of property in & delivery of possession of a
chattel as a chattel to the buyer: that they also wish to rely on the casc of TV Sundaran
lyengar Sons [1975 35 STC 24|, The Central India Machinery Manulacturing Co 1.td
[1977 (4) TMI 150 SC|. Azad Coach Builders P L.td 2000 (2) 'TMI 808]. Hindus
Shipyard Ltd [2000(7) TMI 864 SC|, C C Scbastian [2007 8 VST 798 Ker)
Cement Concerete P Ltd [2023 (8) TMI 403- Patnal;
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e that the contractual obligation of the applicant is not discharged till the supply of
airworthy aircralts; that the title and risk in respect of the aircraft will pass from the
applicant to Airbus only at the time of delivery of the aircralts;

e that certain components such as cngines, propellers. hydraulic landing gear cte
provided as FIM will be used in final assembly of aircrafts: that FIM provided by
Airbus under contract will not detract the nature ol supply: that what is supplicd by
the applicant is an airworthy aircraft after carrying out the manufacturing activity &
intcgrating the I'IM supplied by the customer:;

e that more than 18600 parts arc required for manufacture of an aircralt; around 95%
of the parts of an aircraft will be manufactured by the applicant over the period of
contract; that bulk of the material in the manufacture is manufactured by the applicant
despite the IFIM provided by Airbus:

Discussion and findings

28. At the outset, we would like to state that the provisions of both the
CGST Act and the GGST Act arc the same except for certain provisions.
Therefore, unless a mention is specifically made to such dissimilar provisions,
a reference to the CGST Act would also mean a reference to the same provisions

under the GGS'T Act.

29. We have considered the submissions and additional submission
made by the Applicant in their application for advance ruling as well as the
submissions made during the course of personal hearings. We have also
considered the issuc involved, the relevant facts & the applicant’s
submission/interpretation of law in respect of question on which the advance

ruling 1s sought.

30. The first question to be determined is whether the nature of the
supply under the contract entered into between the applicant and Airbus would
qualify as “supply of goods’ or otherwise. The applicant feels that the contract
entails supply of goods. The applicant’s reasoning is based on the fact that in
terms of the various clauses of the contract, the main responsibility thrust on the
applicant is to supply 40 C-295 aircrafts as per the established work share and
delivery plan. The reason for secking a ruling we believe is because the scope
of work, binds the applicant to also provide certain support services as listed

out in paragraph 16.

3L The submission that it is supply of goods by relying on Scction

2(52), which defines goods to mean every kind of movable property other than
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11

things attached to or forming part of the land which arc agreed to be severed
before supply or under a contract of supply............ 1s not a tenable argument.
We find that this contract which encompasses both supply of goods and services
is something which is routinely resorted to by business enterprises. Thus, what
needs to be determined is whether the supply undertaken by the applicant
involving both goods and scrvices in terms of the contract is a composite supply
in terms of section 8(a) or a mixed supply in terms of section 8(b) of the CGST

Act, 2017.

32. Now, both the terms composite supply and mixed supply stand
defined under section 2, viz

(30) "composite supply” means a supply made by a taxable person to a recipient
consisting of two or more taxable supplies of goods or services or both, or any
combination thereot, which are naturally bundled and supplied in conjunction with
each other in the ordinary course of business. one of which is a principal supply:

Hlustration.- Where goods are packed and transported with insurance, the
supply of goods, packing materials, transport and insurance is a composite
supply and supply of goods is a principal supply:

(74) "mixed supply" means two or more individual supplies of goods or services. or

any combination thereof. made in conjunction with each other by a taxable person for

a single price where such supply does not constitute a composite supply.
Hlustration.- A supply of a package consisting of canned foods, sweels,
chocolates. cakes. dry fruits, aerated drinks and fruit juices when supplied for
a single price is a mixed supply. Each of these items can be supplied
separately and is not dependent on any other. It shall not be a mixed supply if
these items are supplied separately;

(90) "principal supply" means the supply of goods or services which constitutes the
predominant element of a composite supply and to which any other supply forming
part of that composite supply is ancillary;

[n some cases, combined supply i1s a normal trade practice. 'This is termed as
‘composite supply’. While in some cases, it 1s not normal trade practice, which
makes it a mixed supply. Further, while a composite supply is naturally
bundled, a mixed supply is not naturally bundled in ordinary course of business.
Now, naturally bundled is a term which is not delined under the CGS'T Act.
[However, in the erstwhile Finance Act, 1994, this principle was explained in
para 9.2.4 of CBIC’s Taxation of Services an liducation Guide, published on
20.6.2012 viz

9.2.4 Manner of determining if the services are bundled in the ordinar),
business
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12

Whether services are bundled in the ordinary course of business would depend upon
the normal or frequent practices followed in the area of business to which services
relate. Such normal and frequent practices adopted in a business can be ascertained
from several indicators some of which are listed below

« The perception of the consumer or the service receiver. Iflarge number of service
receivers of such bundle of services reasonably expect such services to be provided
as a package then such a package could be treated as naturally bundled in the
ordinary course of business.

« Majority of service providers in a particular area of business provide similar bundle
of services. IFor example, bundle of catering on board and transport by air is a bundle
offered by a majority of airlines.

« The nature of the various services in a bundle of services will also help in
determining whether the services are bundled in the ordinary course of business. If
the nature of services is such that one of the services is the main service and the other
services combined with such service are in the nature of incidental or ancillary
services which help in better enjoyment of a main service. IFor example service of stay
in a hotel is often combined with a service or laundering of 3-4 items of clothing free
of cost per day. Such service is an ancillary service to the provision of hotel
accommodation and the resultant package would be treated as services naturally
bundled in the ordinary course of business.

e Other illustrative indicators, not determinative but indicative of bundling of services
in ordinary course of business are -

~  There is a single price or the customer pays the same amount, no matter
how much of the package they actually receive or use.

X

The elements are normally advertised as a package.

~ The different elements are not available separately.

The different elements are integral to one overall supply — if one or more
is removed, the nature of the supply would be affected.

N

No straight jacket formula can be laid down to determine whether a service is
naturally bundled in the ordinary course of business. liach case has to be individually
examined in the backdrop of several factors some of which are outlined above.

33. A conjoint reading of the contract and the scope of work clearly
shows that the main task entrusted to the applicant under the contract is to
produce 40 C-295 aircrafts. The scope includes various activitics such as
assembly, integration, painting, testing, manufacture of detailed parts, supply of
tooling, provision of consumables cte.. Itis essentially a detailing of the various
activities to be undertaken, which ultimately results in manufacture and supply
of the airworthy aircrafts. In addition, the applicant is also required to provide
support activities in terms of clause 2.1 of scope of work. Support, as per clause
| of the contract is defined as activities & obligations of the applicant in relation
to the after sales activities and maintenance of aircraft.  The applicant 1s also

required to provide service of maintenance of FIM and tools belonging to
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Airbus cven alier the sale of aircralis and as stated already, support, post sale of

the aircralts.

34. Further clauses 5.2 |warrantics|, 7.3.6 [title and risk|, 7.4.1
|acceptance certificate|, and 11.1 [termination of contract|, clearly depict that
though the essential scope 1s supply of aircrafts in airworthy condition, the title

and risk is transferred only on issuance of acceptance certificate by Airbus.

35. We find that the contract entails both supply of goods, viz aircrafis
as well as support services. We find that the supply of aircraft is the principal
supply and the support services as listed out supra is only incidental and
ancillary to the principal supply ol the aircraft & that the completion of services
in 1solation will not result in discharge of the obligations under the contract.
IFurther, whether the composite supply is naturally bundled can be examined
from the following parameters i.c.
e ‘The general pereeption is that the aircraft manufacturer also provides support
SCIVICCS:
e Aircralt manuflacturers provide support services in conjunction with the supply of
complete airworthy aircralt:
e That for cffective enjoyment of supply of aircrafts, providing support services 1s a
must;
e l'hat the contract herein has a single contract price charged by the applicant for both
supply ol 40 airworthy aircralts & provision of support services: that the combined

provision ol both goods & services is integral in fullilling the scope of the work of
applicant.

We thercfore hold that the supply of aircrafts & provision of support services
arc naturally bundled & supplied in conjunction with cach other in ordinary
course of business & hence in terms of section 2(30) of the CGST Act, the

aforcsaid said supply is a composite supply.

36. l:ven otherwisce in the instant case, the applicant’s supply involves
eo0o0ds i.c. aircralts and maintenance cte which is a service. The contractual
agreement between the applicant and Airbus requires the applicant to supply the
aircrafts and provide for its maintenance ete. The applicant therefore is engaged

in two taxable supplics. What is pivotal is that the supply of service is possible

only when the goods i.e. aircrafts are supplied. Ience, we arce of the opinion
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37. The applicant has relied on a plethora of judgements. We find it
apt o quote relevant extracts from one of the judgement viz. The Central India

Machinery Manufacturing Company L.td & Ors [1977 (4) TMI 150 - SC|

Whether on the facts of this case, the contract dated 13-6-1968 between the Union of
India and the Central India Machinery Manufacturing Company Lid. (Wagon &
Structural Division) Bharatpur (hereinafier called tile Company) for manufacture
and supply of wagons, was a contract of sale or work contract, is the principal
question that falls to be determined in this appeal by certificate, field by the Union of
India against a judement dated January 31, 1969 of the 1igh Court of Rajasthan.

The broad criteria for distinguishing between these two types of contracts have been
neatly summed up in Halsbury's Laws of England. (3rd ldn., Vol 34, page 6) thus:

"A contract of sale of goods must be distinguished from a contract for work
and labour. The distinction is often a fine one. A contract of sale is a contract
whose main object is the transfer of the property in and the delivery of the
possession of. a chattel as a chattel to the buyer. Where the main object of
work undertaken by the pavee of the price is not the transfer of a chattel qua
chattel, the contract is one. for work and labour. The test is whether or not
the work and labour bestowed end in anything that can properly become the
subject of sale: neither the ownership materials. nor the value of the skill and
labour as compared with the value of the materials is conclusive, although
such matters may be taken into consideration in determining in the
circumstances of a particular case, whether the contract is in substance one
for work and labour or one for the sale of a chaittel.”

Let us now apply the above criteria to the contract in question. The contract is
expressly one for the manufacture and supply of wagons for a price. Price has been
fixed taking the wagon as a unit. Payment of the price is made for each vehicle on its
completion and delivery by the contractor to the Purchaser, who is described as the
Union of India acting through the Railway Board. Such payment is made in two
instalments, viz., 90 per cent of the value of the vehicle on completion against an "On
account ' bill, together with the Completion Certificate from the Inspecting Olfficer
appointed by the Railway Board, and the balance of 10 per cent afier delivery. If
clause (1) of the Standard Condition 15 is not inconsistent with anything in the
Special Conditions, and as we shall presently notice it is not so--it clinches the issue
in as much as it declares in unequivocal terms the invention of the contracting parties
that on payment of the 90 per cent of the value, 'the vehicles in question will become
the property of the purchaser." Prima facie, the contract in question has all the
essential attributes of” a contract of sale of moveable. That is to say, here is an
agreement to sell finished goods manufactured by the Sellers (Company) for a price,
the property in the goods passing to the Purchaser, on completion and delivery
pursuant to the agreement.

The prices quoted under the present contract, is qua cach aircralt. The ratio
therefore is applicable. Tlowever, the differentiation is that the contract under
question is ol supply of aircrafts along with provision of support services. Itis
on this background that we have held that the supply i1s a composite supply

wherein the principal supply is supply of aircralts.
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38. Now we move on to the second question posed before us i.c. given
the nature of the activitics undertaken by the Applicant under the contract, what

will be the appropriate classification and rate of tax of the said supply.

39. Before dwelling on to the subject, it would be prudent to reproduce
the relevant portion of the judgement of the Hon’ble Supreme Court in the case
ol Mohit Minerals (P) L.td. |Civil Appeal No. 1390 of 2022|, delivered on

19.5.2022, viz

135 Section 2(30) of the CGST Act defines “composite supply ™ as

“(30) “composite supply” means a supply made by a taxable person to a
recipient consisting of two or more taxable supplies of goods or services or
hoth. or any combination thereof. which are naturally bundled and supplied
in conjunction with each other in the ordinary course of business, one of
which is a principal supply:

Hlustration.  Where goods are packed and transported with insurance, the
supply of goods, packing materials, transport and insurance is a composite
supply and supply of goods is a principal supply;

136.  Section 2(30) of the CGST Act clearly provides that a transaction may have
nwo or more taxable supplies, where one of them is a principal supply. The illustration
to Section 2(30) further clarifies that a transaction such as the CII° contract for
supply of goods reflects a composite supply under the CGST Act, where the principal
supply is the supply of goods.

137 The tax liability on composite supply is provided under Section 8 of the CGST
Act.

"8, Tax liability on composite and mixed supplies.

The tax liability on a composite or a mixed supply shall be determined
in the following manner, namely:

(a) a composite supply comprising two or more supplies, one of which
is a principal supply. shall be treated as a supply of such principal
supply, and

(b) a mixed supply comprising two or more supplies shall be treated
as a supply of that particular supply which attracts the highest rate of
tax. " (emphasis supplied)

Section 8 of the CGST Act provides that the tax liability on a composite supply
which comprises of two or more supplies, will only be levied on the ‘principal
supply’. In a CIF transaction, the principal supply, according to Section 2(30), is
supply of goods. Thus, the tax would be levied as if the transaction was one of
supply of goods.

143. The provisions of composite supply in the CGST Act (and the 1GST Act)
play a specific role in the levy of GST. The idea of introducing ‘composite supply’
was to ensure that various elements of a transaction are not dissected and the
is imposed on the bundle of supplies altogether. This finds specific mention §
illustration provided under Section 2(30) of CGST Act, where the principa
is that of goods. Thus, the intent of the Parliament was that a transactio
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includes different aspects of supply of goods or services and which are naturally
bundled together, must be taxed as a composite supply.

145, This Court is bound by the confines of the 1GST and CGST Act to determine
if this is a composite supply. It would not be permissible to ignore the text of Section
8 of the CGST Act and treat the two transactions as standalone agreements. Ina CII
contract, the supply of goods is accompanied by the supply of services of
transportation and insurance, the responsibility for which lies on the seller (the

foreign exporier in this case). The supply of service of transportation by the foreign

40.

shipper forms a part of the bundle of supplies between the foreign exporter and the
Indian importer, on which the 1GST is payable under Section 5(1) of the 1GST Act
read with Section 20 of the IGST Act, Section 8 and Section 2(30) of the CGST Act.
To levy the 1GST on the supply of the service component of the transaction would
contradict the principle enshrined in Section 8 and be in violation of the scheme of
the GST' legislation. Based on this reason, we are of the opinion that while the
impugned notifications are validly issued under Sections 5(3) and 3(4) of the 1GST
Act. it would be in violation of Section 8 of the CGST Act and the overall scheme of
the GST legislation. As noted earlier, under Section 7(3) of the CGST Act. the ( ‘entral
Government has the power to notify an import of goods as an import of services and

vice-versa:
“7. Scope of supply

[-!

(3) Subject to the provisions of [sub-sections (1), (11) and (2)]16, the
Government may, on the recommendations of the Council, specify. by
notification, the transactions that are to be treated as

(a) a supply of goods and not as a supply of services, or

(b) a supply of services and not as a supply of goods.” PART D 149 No such
power can be noticed with respect to interpreting a composite supply of
goods and services as two segregable supply of goods and supply of

services.

No such power can be noticed with respect to interpreting a composite supply of
goods and services as two segregable supply of goods and supply of services.

[emphasis supplied|

The applicant has stated that the aircrafis are classifiable under

CTH 8802 & will attract GST @ 5% in terms of notification No. 1/2017-I'T

(Rate)

8802

8806

8802
SR802

lentry no. 244] dated 28.6.2017. CTH 8802, is reproduced below viz

FOTHER AIRCRAFT (FOR EXAMPLE,
HELICOPTERS, AEROPLANES), EXCEPT
UNMANNED AIRCRAFT OF HEADING
8806

Helicopters

N
*
o 2
I

1100 -~ Ofan unladen weight not exceedimg 2.000 kg. u
1200 - Of an unladen weight exceeding 2.000 kg u
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8802 2000 - Acroplanes and other mireraft. of an unladen u #2 3%
wetght not exceeding 2,000 kg

¥R02 3000 - Acroplanes and other aireratt. of an unladen u #3.5%
werght exceeding 2,000 Kg. but not exceeding
15,000 ke.

8802 4000 - Acroplanes and other arrcraft. of an unladen u #2.5%
werght exceeding 15.000 kg
R802 6000 - Spacecraft (including satelhites) and suborbital u 10%

and spacecraft launch vehicles

lLikewise, relevant extracts of notification No. 1/2017-1T (Rate) dated

28.6.2017, is reproduced below for case ol reference viz

Rate of 1GST on specified goods — Schedule I'to VI

In exercise of the powers conferred by sub-section (1) of section 3 of the Integrated Goods
and Services Tax Act, 2017 (13 of 2017), the Central Government, on the recommendations
of the Council, hereby notifies the rate of the integrated tax of-

(i) 3 per cent. in respect of goods specified in Schedule 1,

(i) t0 (V) wevuen

appended to this notification (hereinafier referred to as the said Schedules), that shall be
levied on inter-State supplies of goods, the description of which is specified in the
corresponding entry in column (3) of the said Schedules, falling under the tariff item, sub-
heading, heading or Chapier, as the case may be, as specified in the corresponding entry in
column (2) of the said Schedules.

SCHEDULE I - 5%

| Description of GGoods

| S [ Chapter
No. leading

Sub-
| heading -
: Tariff item | 1
| (1) | (2) ‘ (3) ;
1244, | 8802 ‘Other aircraft (for example, helicopters, acroplancs). |

; : oother than those for personal usc.

Since we have already held that the contract with Airbus for supply of aircraft
is a composite supply, and that the principal supply being supply of goods viz

aircralt, we hold that aircrafts are classifiable under CTH 8802 & will attract

GST (@ 5% in terms of notification No. 1/2017-1'T (Rate) dated 28.6.2017 |entry
no. 244|.
41. Moving on to the next question wherein the applicant has sought

ruling about the value to be adopted, for the purpose of payment of GST. FFor
the sake of casc of reference, we reproduce the Scction 15 which deals with

valuation under CGS'T.

Section 15. Value of Taxable Supply.- [relevant extracts]

(1) The value of a supply of goods or services or both shall be the transaction value,
is the price actually paid or pavable for the said supply of goods or services or both
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the supplier and the recipient of the supply are not related and the price is the sole
consideration for the supply.

(2) The value of supply shall include-
(a) any taxes, duties, cesses, fees and charges levied under any law for the time being
in force other than this Act, the State Goods and Services Tax Act, the Union Territory
Goods and Services Tax Act and the Goods and Services Tax (Compensation to States)
Act, if charged separately by the supplier;
(h) any amount that the supplier is liable to pay in relation to such supply but which
has been incurred by the recipient of the supply and not included in the price actually
paid or payable for the goods or services or hoth;
(¢) incidental expenses. including commission and packing, charged by the supplier 1o
the recipient of a supply and any amount charged for anything done by the supplier in
respect of the supply of goods or services or both at the time of, or before delivery of
goods or supply of services,
(d) interest or late fee or penalty for delayved payment of any consideration for any
supply, and
(¢) subsidies directly linked to the price excluding subsidies provided by the Central
Government and State Governments.
Explanation.-I"or the purposes of this sub-section, the amount of subsidy
shall be included in the value of supply of the supplier who receives the
subsidy.

(3) The value of the supply shall not include any discount which is given-
(@) ......; and

(h) .......

(4) where the value of the supply of goods or services or both cannot be determined under
sub-section (1), the same shall be determined in such manner as may be prescribed.

(5) Nowwithstanding anything contained in sub-section (1) or sub-section (4), the value of
such supplies as may be notified by the Government on the recommendations of the Council
shall be determined in such manner as may be prescribed.

Explanation. - FFor the purposes of this Act,-

* (a) persons shall be deemed to be "related persons” if-
(i) such persons are officers or directors of one another's businesses,
(ii) such persons are legally recognised partners in business;
(iii) such persons are employer and employee;
(iv) any person directly or indirectly owns. controls or holds twenty-five per
cent. or more of the outstanding voting stock or shares of both of them:
(v) one of them directly or indirectly controls the other:
(vi) both of them are directly or indirectly controlled by a third person;
(vii) together they directly or indirectly control a third person; or
(viii) they are members of the same family,
(h) the term "person also includes legal persons:
(¢) persons who are associated in the business of ‘one another in that one is the
sole agent or sole distributor or sole concessionaire, howsoever described, of
the other, shall be deemed to be related.

42. The applicant in his submission has stated that in terms of section
15 |reproduced supral, they are not related with Airbus; that there is no
consideration flowing [rom Airbus to the applicant other than the contract price
agreed between them; that there are various parts, components & materials

which cannot be indigenized & are provided by Airbus as FFIM during the
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has relied upon various clauses of the contract, to contend that value of FIM
should not form part of transaction value. For case of understanding, the relied
upon clauses are reproduced below:

e (lause 1 [Definition of FIM |already reproduced in para S supral;

e C(lausc 4.2 |alrcady reproduced in para 5 supra
e C(lause 1.3 of SOW |Statement of Work|

5

1.3 BASIC WORKSIHIARI
The main activities to be performed by each Party are as follows:
o The supplier shall:
1. Produce 40 A/Cs C-295 according to the established workshare
and delivery plan
2. Provide Aircraft painting as a subcontracted activityof the
Supplier
3. Provide the facilities, standard  hand-tooling,  standard
troubleshooting tools and GSIE equipment
4. Provide the production & all support function: manufacturing
engineering, quality, production control, managing staff, logistics.
Sfacilities, MR B, change control management, general services, elc
3. Prepare and control the operative production plan (MRP)
according Program Integrated Master Schedule delivered by
airbus PMO
6. Manage overall Logistics (including Customs clearance), the
supplier supply chain and the supplier warchouse logistics
requirements
Provide quality inspection capabilities except flight test
N, Perform the work under Airbus DS's quality systems or Airbus S
OA authorization
9. Perform quality assurance
10. Provide Metrological control capabilities
11 Manage all production work share, corrective actions, &
recovery plans
12. Provide consumables (ie sealant), standards & other elements
required for manufacturing.
o irbus DS shall
. Provide all the ("-295 special tooling for MCAs & Final assembly
Line
2. Manage the Program at OIXM level

. Support and Coordination to prepare and monitor & track the

y

suppliers operative production plan (MRP)

4. Airbus DS will provide the technical data package to the applicable
configuration

3. Perform Audit & Assurance Quality of the Supplier production
workshare under Airbus DS's Quality System

6. Manage logistics for its workshare

7. Manufacturing lingineering support

Ce

. Provide required kits & MCAs according workshare

o

Provide QoS parts as free of charge
10. Provide A/c equipment as free of charge (to be annexed to the SoW
at 10 1 12)

[1. Perform industrial flights

12. Deliver the A/C' 1o customer

13. Act in front of the airworthiness authority
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14. Provide relevant classroom and OJT training in Spain.

e (lausc 2.3.7 of SoW
2.3.7 Material Management
All suppliers for the C-295 program shall fulfil the requirements of CASA 1033-01.
The list of C-293 approved suppliers under the Supplier responsibility will be
always accessible to Airbus DS according is definited in annex S "Manufacturing &

Supply Chain Management .

43. A bare reading of the contract reveals that the contention put forth
of the applicant not being related with Airbus & that there is no consideration
lowing from Airbus to the applicant other than the contract price agreed
between them, is true. 1lowever, what is pivotal herein is that certain significant
parts of the aircraft to be manufactured by the applicant, is supplicd as I'IM [ free
issuc materials| to the applicant by Airbus. Will the value of IFIM form a part
of the transaction value, to be determined under section 15 of the CGST Act,
20172 Section 15(2)(b), reproduced supra, states that value shall include any
amount that the supplier is liable to pay in relation to such supply but which has
been incurred by the recipient of the supply and not included in the price
actually paid or payable for the goods or services or both. However, in this
case, the applicant relying on clause 1 [which defines FIM] and clause 4.2 of
the contract and clauses 1.3 and 2.3.7 of the SoW, is of the view that since the
IFIM were supplied free owing to a contractual obligation and also on account
of the difficulty faced in indigenization, this will not form part of the valuc of
supply. However, we (ind that the issuc of valuation of frec supplies under GS'T
has been decided by the Hon’ble Chhattisgarh High Court in the casc of M/s.
Shree Jeet Transport [Writ Petition (1) No. 117/2022], on 17.10.2023, the
relevant extracts of which are reproduced below viz
1. (a) This instant petition is filed 1o challenge the order dated 28-2-2022 (Annexure - I/3)
passed by the Appellate Authority for Advance Ruling, Chhattisgarh (for brevity ‘the AAAR’)
as no decision was rendered in terms of Section 101 (3) of the Central Goods and Service
Tax Act. 2017 (for brevity “the CGST') and the Chhattisgarh Goods and Service Tax Act,
2017 (for brevity ‘the CHGST ) and the order dated 4-1-2021 (Annexure  P/6) passed by
the Authority for Advance Ruling. Chhattisgarh (for brevity “the AAR’) to be illegal wherein

it was held that Goods and Services Tax (for brevity “the GST) would be leviable on the
value of diesel provided by the service recipient Iree of Cost (for brevity "IFOC).

(¢c) The petitioner is a Goods Transport Agency (for brevity ‘the GTA') service provider,

o As per the proposed terms of agreement, it was agreed that the petitioner would
provide trucks/trailers along with driver for transportation of goods belonging to the service
recipient on a day-to-day and non-exclusive basis and further as per Clause 2 of the drafi
agreement, the service recipient will be responsible for providing fuel in the trucks/iraigy
supplied by the petitioner on free of cost basis (FOC) thereby it was agree
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of fuel would not be the responsibility of the petitioner, who is a G1A, in the scope of service
recipient. ... ... ...

22 e 1t is expressly clarified that the value of fuel which is in the scope of the
Company slm.’f h; no means be interpreted as additional consideration pavable for the
transportation service provided by the Transporter or having been provided to the vehicle in
liew of freight. The said fuel would be issued by the Company for exclusive usage. as a
consumable, in the underlying transportation only and the ownership of the fuel would at no
point be transferred to the Transporter or to the vehicle engaged... .................

7. The question falls for consideration is that

“whether diesel filled by the service recipient FoC in the truck of the GGTA can be added to
value of supply being rendered by the GTA for the purpose of levy of GST under the CGST
Act, 2017 ?

13. The AAR by its order dated 4-1-2021 held that the cost of fuel though is not included in
the scope of work of the petitioner and the diesel is provided I'OC by the service recipient
would nevertheless would be added to the value of taxable service for the purpose of GST on
application of Section 15 (1) read with Section 2 (31) of the CGST. It was further held that
since fuel was an essential ingredient without which the transport service cannot be rendered,
the cost of fuel cannot be ignored.

4. The petitioner having not satisfied with such ruling, filed an appeal before the Appellate
Authority i.e. AAAR wherein the AAAR passed an order dated 28-2-2022. The Member of the
CGST (Central) upheld the view of the AAR and held that diesel, which is filled I'oC by the
service recipient in the engaged chartered (dedicated) vehicles as per the proposed draft
agreement would form part of value of supply of service charged by the appellant and
applicable rate of GST was to be leviable whereas the SGST Member held that considering
the provisions of Section 15(2)(h) which provides that any amount that the supplier is liable
1o pay in relation to such supply but which has been incurred by the recipient of the supply
does not include 1FoC diesel for the simple reason that the liability to pay for the diesel as per
draft contract is of service recipient.

20¢¢) In the case in hand. as per the proposed agreement/contract. the fuel (diesel) is not in
the scope of the service of the petitioner. The agreement purports that the fuel would be free
of cost basis for transportation of the goods and fuel would be filled by the service recipient
Jor transporiation.

21. The very definition and existence of the petitioner who is 1o provide transportation
service, by plain and simple interpretation would point out the entire business and survival
is premised and interdependent on the vehicles for transporiation of goods. The ohvious
Jactor would be the vehicle cannot run without fuel. Therefore, the design of the entire activity
of G1A is based on supply of fuel to the respective vehicles. In absence of fuel, the the entire
business activity would stand arrested to provide service. Therefore, the need of fuel is glued
Jor survival of a GTA. If the GTA has stitched up to provide service by obtaining fuel on FOC
hasis by contract with recipient Company, this phenomenon would transcend the activity
which reflects a broader shift in name of contract. therefore, the revenue has power to remove
the lid to find out the object and purpose.

22 In the instant case, the scope of supply as defined in section 7 of the GST Act purports
“all forms of supply of services” made or agreed to be made for consideration “in the
course” or furtherance of business”. The words used in Section 7(1)(a), “in course™ or
“furtherance of business ™ would point out about service to be provided by the transporter as
a GTA. The contention of petitioner that the “consideration” is required to be confined as
per the terms of agreement cannot be given a literal interpretation. Section 2(31) of the CGST
2017 mandates that “consideration” in relation to supply of goods or services includes - (a)
any payment whether in money or otherwise made or to be made; (h) monetary value of any
act or forbearance for the inducement of supply of goods or services. Reading of section
2(31) along with scope of supply as defined w/'s 7(1)(a) makes it clear that the petitioner who
is a G1A wanted 1o transport the goods for recipient. The recipient is not a G1A or engaged
in business of transport. Consequently it is the petitioner G1A “in course™ or “furtherance
of business” has agreed to supply the goods or service for consideration. When it is thg
primary business of the G1A, in order to allow running the vehicles by fuel, it is a po
combination. If that part of responsibility is delegated by way of an agreemer
recipient, in such a case, the recipient would step into the shoes of GTA as its compy
would be playving central role in setting narratives.
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23 Section 7 of the Act explains that expression “supply' would

business by the supplier. So the nature of business would be the decisive factor and if such

consideration is shified by entering into agreement, it would be encroaching upon turf of

G. 1A, and would only be a collective enthusiasm and that statutory liability cannot be
evaded. As has been laid down by the Supreme Court in CLP India Pvt. Lid. Versus Gujarat
Urja Vikas Nigam (2020) 5 SCC 185, the parties by agreement cannot over-ride the statutory
provisions in relation to matter of tariff.

25, Section 15(2)(b) says that the value of supply shall include any amount that the supplier
is liable to pay in relation to such supply but it has been incurred by recipient of supply and
not included in the prices actually paid. This section imposes statutory obligation. The very
existence of petitioner as GTA is for goods transport. Naturally, it would be the obligation

Jor the GTA 1o run the vehicles and this factor needs a merited attention. The provision of

Section 13(2)(h) has been tried to be by-passed by the agreement wherein the diesel was
agreed to be supplied FOC by service recipient to the GTA. If we look into the fucis by other
angle, the expenses to fill the diesel in vehicle in furtherance of supply of service in normal
condition was to be incurred by the GTA and it was his liability to fulfill such supply.
However, in this issue, the expense of fuel has been agreed to be incurred by the recipient by
agreement and value of diesel is excluded to evaluate the value of supply. The statutory
provision of Section 13(2)(b) takes within its sweep to value, which is incurred by recipient.
Therefore even by agreement in between the GTA and service recipient, this statutory liability
cannot he sidelined and the merited attention of the statute sets a red line. Therefore, in the
instant case, the value of service agreed (o be provided necessarily will depend on the nature
of service and the nature of business. The petitioner who can survive (o run the business of
goods transport on fuel therefore cannot claim that the diesel is supplied by the service
recipient free of cost, as such, it cannot be included as the fuel is an integral part used in
providing the Transportation Service and is essential for GTA provider. Withow fuel the
entire business of GTA cannot survive, Therefore, fuel being an integral part cannot be
bifurcated to over come a tax liability.

26. Another submission is made that the model GST law proposed 1o include in Section
15(2)rh) of CGST Act “the value, apportioned as appropriate, of such goods and/or services
as are supplied directly or indirectly by the recipient of the supply free of charge or at
reduced cost for use in connection with the supply of goods and/or services being valued ",
Therefore by such provision, free supply was included to be valued. However, in the final
GST law, the provision of free supply by the service recipient was excluded. It is contended
that the transaction value was an inclusive part in the proposed Model GST law under clause
(h) Section 15(2) of the CGST Act. The provision to be added as per model GST Law in clause
(h) of Section 15 (2) reads as under : “(b) the value, apportioned as appropriate, of such
goods and/or services as are supplied directly or indirectly by the recipient of the supply free
of charge or at reduced cost for use in connection with the supply of goods and/or heing
valued....”

The submission that free supply by the service recipient has been excluded as per final GST

Law. Therefore, the legislative history in the draft GST Law is required to be seen. It is
contended that there is a conscious omission by the Legislature to include value of free supply
by recipient to evaluate the entire supply. The reference is made to case law reported in
(2022) 10 SCC 700 Mohit Minerals Pvt. Ltd (supra).

27 However, when we examine the final GST Law, Section 15(2)(b) includes that any amount
that the supplier is liable to pay in relation to such supply but has been incurred by the service
recipient and not included in the prices paid or to be pavable is 1o be taken into account to
value the service answers this query. The Legislature has categorically enveloped such kind
of supply within the ambit unless exempted by any provision. Therefore, the emphasis cannot
be made at this stage while interpreting the provisions of Section 15(2)(h) of the GS1' Act,
2017 with the proposed GST Law specially taking into consideration the nature of business
by GTA, the service provider,

30. Again when we examine the nature of business of the petitioner, who is a G 1A, the nucleus
of survival of business shows that the business of petitioner entirely survives on
transportation. Since the transportation inter-alia is an inter-dependent on supply of fuel, it

would be a crucial component to run the business of G1A. If such integral part of survival of

reins are held by service recipient, in such a case, it would be actually doing the substance
addition of GTA survival. Therefore, the Circular dated Sth June 2018 on which the petitio
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tried to rely upon would not be of any help especially considering the nature of business and
the provisions of Section 7(1) (a) and 15(2)(h) of CGST Act.

S TR In view of the observations made in foregoing paragraphs the initial order
passed by the AAR on 04.01.2021 shall revive and it is observed that though the diesel was
provided free of cost by the service recipient, it would nevertheless be added to the value for
the purpose of GS1.

[emphasis supplied]

44. The judgement is applicable to the facts of the present dispute, in light
of the reasoning adopted in the judgement, as listed out in paras 21 to 31,
reproduced supra, more so since the FIMs supplied by Airbus, as per the

applicant himself are crucial/critical components of the aircraft.

45. The issuc therefore is no longer res integra having been decided by
the Hon’ble Thigh Court of Chhattisgarh. Following the judgement of the
[lon’ble Tigh Court we hold that the value to be adopted for the purpose of
payment of GST in respect of 40 aircraft will include the supply made free of

cost by Airbus i.c. will include the value of FIMs also.

46. The last question pertains to the time of supply for payment of GST.

The applicant states that in terms of section 12(2) of the CGS'T" Act, lability on
supply ol goods shall arisc on the date of issue of invoice or on the last date to
issuc invoice, whichever is carlier. The applicant submits that they are not
supposed to pay GST on receipt of advance in the case of supply of goods. They
have also relied upon notification No. 66/2017-C1 dated 15.11.2017 to

substantiate this argument.

47 . Scction 12 of the CGST Act, 2017, states as follows:

Section 12. Time of Supply of Goods [relevant extracts |/

(1) The liability to pay tax on goods shall arise at the time of supply, as determined
in accordance with the provisions of this section.
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(a) the date of issue of invoice by the supplier or the last date on which he is
required, under '|**** | section 31. to issue the invoice with respect to the
supply, or
(h) the date on which the supplier receives the payment with respect to the
supply:
Provided that where the supplier of taxable goods receives an amount
up 1o one thousand rupees in excess of the amount indicated in the tax
invoice, the time of supply to the extent of such excess amount shall,
at the option of the said supplier, be the date of issue of invoice in
respect of such excess amount.
Explanation 1.- I'or the purposes of clauses (a) and (b),
"supply" shall be deemed to have been made to the extent it is
covered by the invoice or, as the case may be, the payment.
Explanation 2.- I'or the purposes of clause (b), "the date on
which the supplier receives the pavment" shall be the date on
which the payvment is entered in his books of account or the
date on which the payment is credited to his bank account.
whichever is earlier.

Notification No. 66/2017 —Central Tax
New Delhi, the 15.11.2017.

(I:):  In exercise of the powers conferred by section 148 of the Central Goods and Services
Tax Act, 2017 (12 of 2017) (hereafier in this notification referred to as the said Act) and in
supercession of notification No. 40/2017-Central Tax. dated the 13" October, 2017,
published in the Gazette of India, Fxtraordinary, Part 1l Section 3. Sub-section (i)
vide number G.S.R.1254(E), dated the 13" October, 2017, except as respects things done
or omitted 1o be done before such supercession, the Central Government. on the
recommendations of the Council, hereby notifies the registered person who did not opt for
the composition levy under section 10 of the said Act as the class of persons who
shall pay the central tax on the outward supply of goods at the time of supply as specified
in clause (a) of sub-section (2) of section 12 of the said Act including in the situations
attracting the provisions of section 14 of the said Act, and shall accordingly furnish the
details and returns as mentioned in Chapter 1X of the said Act and the rules made
thereunder and the period prescribed for the payment of tax by such class of registered
persons shall be such as specified in the said Act.

|1I'. No. 349/58/2017-GST(Py)]

(Dr. Sreeparvathy S.1..)
Under Sccretary to the Government of India

A conjoint reading of section 12, reproduced supra, with notification No.
66/2017-C’I, clearly leads one to a conclusion, that provision on payment of tax
on advances rceceived on supply ol goods, stands deleted vide notification No.
66/2017-C’I' dated 15.11.2017. Therefore, we agree with the contention of the
applicant that they are not required to pay GS'T on the receipt of advance in the

casc ol supply of goods.
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48. [n the light of the above, we rule as under:

RULING

(1) The nature of supply under the contract between the Applicant and
Airbus 1s a composite supply in terms of scction 8 of the CGS'T Act, 2017
whercin the principal supply is supply of aircrafi (i.c., 'supply ol goods'.

(11) The aircrafts are classifiable under CTIH 8802 & will attract GS'T (@
5% in terms of notification No. 1/2017-1'T (Rate) dated 28.6.2017 |entry
no. 244|.

(111) The valuc to be adopted for the purpose of payment of GS'T will
include the supply made free of cost by Airbus i.c. will include the value
of I'lMs also.

(iv) The time of supply for payment of GS'T will be in terms of Section
12 of the CQST Act, 2017.

(RIDDHESH RAVAL) (AMIT KUMAR
MEMBER (SGST) MEMBER (C

Place: Ahmedabad

Datc: ©6.42.2022%
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