AUTHORITY FOK ADVAN OB RULING, TAMIL NADU
NO.206, 2™ FLOOR, PAPJM BUILDING , NO.1, GREAMS ROAD,
CHENNAI -600 006.

ORDER UNDER SECTION §8{4) OF THE CGST ACT, 2017 AND UNDER
SECTION 98(4) OF THE TNGST ACT, 2017.
WMembers present:

[ Smat. D. Jayapriya, | R.S. | Sint. N. Usha,

Additional Commissioner / Member, | Joint Commissioner (ST)/ Member,
| Office of the Principal Chiel | Office of the Authority for Advance
| Commissioncer ol GST & Central Exeise, ' Ruling, Tamil Nadu,

i Chennai -600 034. ' Chennai-600 006.

Advance Ruling No.88 [AAR/2023 Dated: 04.09 2023

1. Any appeal agains! s Advance Ruling order shall lie before the Tamil Nadu
State Appellate Authority jor Advance Kuling, Chennai under Sub-Section (1) of
Section 100 of CGST Act 2017/ INGST Act 2017, within 30 days Jrom the date on

the ruling sought 1o be appealed, is communicated.

2. In terms of Section 103(1) of the Act, Advance Ruling pronounced by the Authority
under Chapter XVI of the Act sholl be binding only-

(@) on the applicant who hael sought it in respect of any matler referred to in sub-
section (2} o] Section 97 for udvance ruling.

[b) ont the concerned officer oF he jurisdictional officer in respect of the applicant.

8t derms of Section F03(2) of the Ak (his advance ruling shall be binding unless
the law. facts 1 CUremstEnces supporting  the original advance ruling have
changecdl.

4 Advance Ruling obtained by the applicant by [fraud or suppression of material
facts or misrepresentation of facts, shall render such ruling to be void ab initio in
accordaunce totth Sechion 104 of the Act.

5. The prouvisions of both the Central Goods and Service Tax Act and the Tamil Nadu
Goods and Serviee lax Acl (hercin referred to as an Act) are the same except for
certain  pProvisions Therefore, unless d mention is specifically made to such
dissimilar provisions, G refersnee o the Central Goods and Service Tax Act would
also mean a reference to the same provisions under the Tamil Nadu Goods and

Service Tax Act.




GSTIN Number, if any / User id UNREGISTERED

Legal Name of Applicant | | M/s. ARUL LADIES HOSTIL
\
Registered Address /  Address r' No.56, Bharathi Park Road. Coimbatore
provided while obta,mmg user 1d | 641043
Details of Application | Form  GST  ARA 01  Application
F SLNo0.57/2023 3/ARA, dated 19.04. 2023

Jurisdictional Authority ! Lcnlc:r: Coimbatore Commissionerate

|

|

| State : Mcttupalayam Road Asscssment
Girele.

'Nature of a actlwty() (proposcd / p](sc at) an respeet of which advanee ruling
bought for-

Catcgory - P |‘S(.‘r\'i(:(‘I’m\l(ic:r

: | s,
Dcscnphon (in brlcl) | Taxability on  fostel accommodation
|

serviees provided by the applicant 1o the

students/office gocrs,

Issue/s on which advance ruling | i. Classification of services /composite

|
|
. |
required | SCIVICeS,

! 1. Applicability of a notification.

)iii. Whether applicant  is required Lo he

registered under the Act.

Qucshon(s) on which advance ruling | (1) Whether the hostel and  residential
is required

accommodation extended by the Applicant
hostel would  be cligible  for cxemption
under Entry 12 of [ixemption Notification
| Mo, 1042077 Comtral  Tax (Rate) dated
| 28.06.2017 and under the identical
Notification under (he TNGST Act, 2017

|

|

"and also under Entry 13 of Exemption
JN(}tiﬁcal_i(m No.9/2017 Integrated Tax-
‘l Rate dated 28.06.2017 as amended?

‘I(QJ Whether the Applicant hostel being
‘( ligible for Cxemption under 8l. No. 12 af
i Notification  No 12/2017 Central Tax
| (Rate)  dated 28.06.2017 as amended

J’wou]d al all be required to register under
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the GST enactments l-t)y' virtue of the |
I exemption notification as afore mentioned
~and also under the provisions of Section
23 of the CGST/TNGST Act, 20177

(3) Whether any specific tariff entry is
| applicable to hostels under the Tariff
Notification, in the event of requirement of
revistration?

(1] Whether, in the event of the hostel
accommodation being an exempt activity,
{ the incidental activity of supply of in-house
food to the inmatecs of the hostel would
also be exempt being in the nature of a
composite exempt supply?

(5) Whether the judgement of the Division
Bench of the Honble Karnataka High
Court in the case of Taghar Vasudeva
Ambrish  -vs-  Appellatc  Authority for
Advance Ruling, Karnataka reported in
Manu/KA/0327/2022 is applicable to the

facts of the applicant?

M/s. Arul Ladies Hostel, No.56 Bharathi Park Road, Coimbatore 641043 (herein
after referred to as ‘The Applicant), is unregistered with GST. The Applicant is

running a ladics residential hostel for college students and working people.

2.1. The Applicant has submutied the copy of application in Form GST ARA - 01
and also submitted a vopy of challan cvidencing payment of application fees of
Rs.5.000/ cach under sub rule (1) of Rule 104 of CGST Rules 2017 and SGST
Rules 2017.

2.2. The Apphicant subrmitted that they have taken the premises on rent and they
farther let it out for college female students and working women as hostel

sccommodation, since most of the students and working people travel far and wide

from their remote villages. The applicant herein also provides food as part of hostel
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services at nominal rates. But; the choice is given to the inmates to opt for lodging
or for boarding and lodging. The Applicant has its own in-housce kitchen facilities
with their own staff; to provide homely. tasty and healthy food for the inmates. The
total charges collected for boarding/ hoarding anc lodging ranges between Rs. 40/-
per day to Rs. 250/- per day. Thus, the monthiv tanff per student or per inmate
ranges between Rs. 1,200/- to Rs. 6,500/ per month per inmate. They provide

single room occupation, or double room sharing, or dormitory style of

accommodation and rates vary accordingly.

2.3. In their interpretation of law/facts 1 respect of the questions raised, the

Applicant submitted that-

» They have licence to run the residential hostel for boarding and lodging
under Section 5 of the Tamil Nadu Hostels and ome for Women and
Children  (Regulation) Act, 2014 |hercinaflter referred to as the “Hostel
Regulation Act”|.

> Section-2 (e) of the ‘Hostels Regulation Act’ defines “Hostel” or “Lodging
House” to mean ‘a building in which accommodation 1s provided for women
or children or both cither with boarding or not.” The term ‘Home for Women
& Children” is defined in scction-2 (d) to mean ‘an institution, by whatever
name called, established or maintained or intended (o be cstablished or
maintained for the reception, care, protection for welfare of women or
children or both’; On the other hand, the term ‘residential hotel” 1s defined
in Scction -2 (14) of The Tamil Nadu Shops and Establishments Act, 1947
to mean ‘any premises in which business is carricd on bonafide for the
supply of dwelling accommodation and mecals on payment of a sum of money
to a traveler or any member of the public or class of (e public’: Thus, the
‘hostel’ accommodation which falls within the purvicw of the ‘Hostels
Regulation Act’ cannot be cquated with that of a ‘hotel accommodation
which falls within the realm of The Tamil Nadu Shops & IZstablishments Act,
1947 by any stretch of imagination.

» Under the erstwhile Service Tax regime, the ‘services by way of renting of
residential dwelling for use as residence’ was included in 1he negative list
under S.No. (m) of Section-66D of the Finance Act 1994 Similarly, no VAT
was leviable for supplying food (o inmates. being an incidental activity to the

activity of accommodation and reliance was also made on the Hon'ble
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Andhra Pradesh Thgh

Bhavan's Residential Public

Court

decision

Schoot v,

in the case of

State of Andhra Pradesh.

Bharatiya Vidya

Under the Exemption Nouhcation, Entry No. 12 of Exemption Notification

(Rate! dated 28.06.2017 [similar entry 13 of

N, 1242017 <entrad

Excmption Noulication

reads as follows:

Sl Chapler/ Seetion /

No. | Heading
JGroup;
| Code (Tarifl)

I blreading 9963
LG
Heading 9972

‘KResidential

caleory a3

Ias

Si'l-\'lk_'l"

Il
\

Crenting

9/2017

Desceription of Service

Services by way of
ol residential

dwelling  for use as

Cresidence.

ceommodaiion’

SU el

talls under the

[megrated Tax-Rate dated 28.06.2017]

Rate | Condition
(%)

Nil Nil BE
unconditionally exempt

that lkntry 12 of Exemption Notification No.

12/2017 Central Tax (Raw) dated 28.06.2017 (and Entry 13 of Exemption

Notithcation No, 9/ 2017

identical Entry in
Al 2017 underwent

Notification

the

110

identical

amendment

Intcgratcd Tax Rate dated 28.06.2017) and also the
cxemption Notification under TNGST
in the year 2022 by virtue of
15/2022-Central Tax (Rate) dated 30.12.2022 wherein an

Explanation was inserted in Column-3 against Entry 12 which reads as

follows:
“loxplarictiion
arilry shall coves
L

{f S

!‘l’,‘ LIe

For the purpose of exemption under this entry, this

¢l person

dere

crorces by way of renting of residential dwelling to a

s oistration ocrson s proprietor of a proprietorship concern and

rents the residential dwelling in his personal capacity for use as his

QU Fesdenee;

CEFLGA

fii) such renting s on bus own account and not that of the proprietorship

conecer.”

The

inscried

[Sxplanation

qualificd only

occupants/inmates who are

registered persons for the purposc of reverse charge and the position

remained the same when inmates were unrcgistered persons; Thus, in the

case ol the applicant herein, the occupants or the inmates of the residential
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hostel are either studentls or working women arc nol registered persons
under the GST Enactments. Thus, in such an cvent. the exemption that is
available under Entry 12 of Excmption Notification No. 12/2017 Central Tax
(Rate) dated 28.06.2017 as also under the TNGST Act, 2017 and also under
Entry 13 of Exemption Notification No.9,2017 Integrated Tax-Rate dated
28.06.2017 is applicable on all lorce to the Applicant herein, irrespective of
the threshold limit.

» The term “residential dwelling” s not defined under the CGST Act,
2017 /TNGST Act, 2017. Para 4.13.1 o! the ‘Taxation of Secrvices: An
Education Guide dated 20.06.2012" which was issucd by the Central Board
of Indirect Taxes & Customs under the erstwhile Service Tax Regime has
defined the term “residential dwelling” as. “The phruse residential dwelling
has not been defined in the Act. It is therefore lo be miterpreted in normal
trade parlance as per which it is any residential aeccommodation, but does not
include hotel, motel, Inn, guest housc, camp site, house, lodlge. house boat or
like places meant for temporary stay. ;

» To understand the term ‘dwelling housce’. the decision of the House of Lords
in appeal in the casec of Uralemp Ventures Linited v. Collins (AP),[2001]
UKHL 43 dated 11/10/2001 is relicd upon

» Reliance can bc made on the decision of the Hon'ble Karnataka High Court
in the case of Taghar Vasudeva Ambrish s Appellate Authority for
Advanced Ruling, Karnataka, wherein the Hon'ble High Court has held the
identical question of law in favour of “hostels” and has held that the
exemption available in  Entry 13 of Excmption Notification No.9/2017-
Integrated Tax-Ratc dated 28.06.2017 s available (o a residential

hostel/residential dwelling meant for students or worlang people.

v

The hostels attached to cducational institutions arc exempt from GST and
the applicant’s hostel which essentially caiers to students at very nominal
charges in contrast to hostcls attached to cducational institutions also has
to be exempt from the levy of GST and ought to lall outside the scope of levy.
» They expend the nominal amount collected from the inmates on their food

and clean environment with no profit motive

3.1. The Applicants were offered personal hearing on 26.07.2023. wherein Smit.

Aparna Nandakumar, Advocate (Authorised Representative  AR) appcarcd for the
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Applicant and renerated the subnnssions made in the application. She highlighted
the difference between hostel and hotel. She stated that:

» The delinition of ‘hostel” under Section 2(e) of the Tamil Nadu Hostels and
Home for Women and Children (Regulation) Act, 2014 and also definition of
‘home for women and children’ in Section-2 (d) of the said Act are available.
The term residential hotel’ is defined in Section-2 (14) of the Tamil Nadu
Shops & Lstablishments Act, 1947, and by which hostel cannot be equated
to hotel

» The duraton of stay in hotel 1s short and it is a temporary accommodation
whereas the duration of stay in a hostel is for a long term.

b The Hoslel are run with o molive 1o provide safe residence to students and
working women /men and charges collected are nominal; Food given is the
same for «ll occupants and no cheice in menu given.

» The definiion of fandlord’ is given under Section 2(c) and definition of
Yenant’ is given under Scetion 2(n) of Tamil Nadu Regulation of Rights and
Responsibilitivs ol Landlords and Tenants Act, 2017 [TNRRRLT Act, 2017],
from which 11 can be gathered that the term tenant’ includes ‘sub-tenant’
also. Thus il the Applicant is a tenant, {hen the hostel inmates are ‘sub-
tenants’ and come within the ambit of ‘tenants’.

s PFurther. Seetion 3 of TNRRRLT Act, 2017, specifies bar ofl some categories

of institutions whercin this Act 1s not applicable; Hostels do not come under

this ‘barred List® and henee TNRRRUT Act is applicable to hostels also;
therelore  thie agreement between a hostel owner (he be an owner of the

premises or a tenant hunsell) and the hostel inmates is a ‘tenancy’ as per
TNRRRLT Act, 2017

» The buildines uscd as hostels are ‘residential buildings’ as per the Zoning
Regulations as stated m Rule 33 of the Tamil Nadu Combined Development
and Building Rules, 2019 and arc specified in Annexure XVIl, wherein
under the Residential Use Zone, Entry Ne.(vii) is given Working women’s
hostels, old ape homes. The property tax receipts categorize hostels in
‘residential’ zorne only

5 The tenants living in these heslels often give the hostel address as their
place ol residence for procurement, verification or receiving government,
bank or other milarolflicial documents.

> Rehance is made on the lollowing decisions:
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i1.

v,

vi.

vii.

Vviii.

The Honble Supreme Court in Para [l of the judement in Kishore
Chandra Singh Vs Babu Gancsh Prasad Bhagal AIR 1954 SC 316 has
held that expression residence only connotes thal a person cats, drinks
and sleeps at that place and it is not nccessary that he should own it.

SC decision in Jagir Kaur Vs Jaswant Singh - Criminal appcal 143/1961
dated 13.02.1963 for the word ‘reside’

Delhi High Court judgment dated 22.09.1976 in VI, Kashvap Vs R P Puri
for the word ‘dwelling house’ or ‘residential house .

SC judgment dated 25.03.1981 in indo International Industrics Vs
Commissioner of Sales Tax for submission that in (he absence of a
definition in the Enactment. dictionary meaning/popular meaning can be
resorted to.

SC judgment dated 13.09.2006 in CCE Vs Air Con ihioning Corporation.
In Balakrishna Vs Sakuntala Bai AIR 1912 MAD 666, it was held that the
expression Tresides’ implied something more than slay’ and implied some
intention to remain at a place and not merety to pay it a casual visit.
Decision of England and Wales High Court dated 21.03.20 10 in Dennis
Philips and Royna Goddard Vs Martin Francis.

In Para 14 of Taghar Vasudeva Ambrish Vs AAAR, Karnalaka and Ors, it
is held that it is evident that the expression residence’ and ‘dwelling’
have more or less the connotation 1n common parlance and therefore, no
different meaning can be assigned to the expression ‘residential dwelling?
and it cannot be held that the same dees not inelyde hostels which are

used for residential purposes by students or workine women.

4.1. The Applicant’s jurisdictional Stale Authority had sttbmitted the following

remarks in respect of the questions raised by the Applicant:

The request of the applicant is not capable of compliance since:

-

The motive of the Applicant is to run (he ladies hostel against the
CONSIDERATION and they have also adimitted (hat they are receiving some
amount for rendering accommodation and food scrvices. which clearly falls
under the ambit of definition of SUPPLY s provided m Section 7 of the
TNGST /CGST-Act.

The applicant registered under various acts (o run i« business. The act of
the applicant covers under the definitior of the (o “Business” as per

Section 2(17) of the TNGST /CGST Act which incluces any trade, commerce,
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manufacture, projession, vocaticn, adventure, wager or any other similar
activity, whether or ol ilis for a pecunary benefit;

»  The applicant s o service provider whereas they have referred the case law
in respect of TNVAT Act which doees not include the services but dealt with
only goods

» Their services doces not full under SERVICES BY WAY OF RENTING OF
RESIHENTIAL DWELLING FOR USE AS RESIDENCE since they are letting
out a sigle room Lo parmous inndes for various time period for a pecuniary
benefin

» In this type of traasactons, they are not entering any rental agreement with
the inmates for the transfer of rights of the specified place for a specific
period and hence 1t does not cover the definition of residence which is
controlicd by the Tannil Nadu Rent Regulation Act.

» The vent recened from the renting out or subletting of property is subject to
Tax Deduction at Source. They are not deducting any TDS under section

194 | of the Income Tax Act

» Henice, the clium ol renting of residential dwelling for the use as residence

bBecore tarlu

4.2. In addiuon to the above, tie State Jurisdictional authority further stated that
they are rendering scrvices by oway ol renting of immovable property with a
business motnve (or pecuniary benefit.  These services are classified under Heading
G963 (Acconunodation, wod and beverage scrvices), The services rendered by the
applicant clearly talls under Eniry No. 7 (1x) of the Notification No. 11 /2017 Central
Tax (Rate) datcd 28.06 2017 viz. Accomnodation, food and beverage services other
than (i), (1), (i}, (iv). (v}, (vi), (vii) and {viii) above and the rate of tax to the services
are the settled one as por rate notufication. From the above analysis of the issue in
the hands. the followinie tate o tax 1s to be levied for the services rendered by the

applicant with effect from 01.07.2017 upto 29.09.2019.

Sub- | RATE OF
: DIEESCRIPTION
Heading TAX

Rooim or nnit accommodation services for students in

99632 1 18%
Istudent reswdence
|

996322 Rooin or unit nccommodation services provided by Hostels, { 18%
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T [Campe, Paying Gucst e i

|396329 -T“:”-(-)Ithcr room or unil accommodalion Serviees .o, 18%
4.3. Lastly, the State Jurisdictional Authority also opined thal sice the definition
of Hotel accommodation was broadly oxpanded in the Natheation No. 20/2019
Central Tax (Rate) dated 30.09.2019. wherem all the accommodation services
including hostel accommodations scrvices were brought n to the tax net @ 12%
and hence rate of tax for the hostel accommodation services may be taxable @ 12%

with effect from 30.09.2019 onwards.

4.4. The Joint Commissioner (ST), Intelligence, Coimbatore has mformed that no

proceeding is pending in respect of the applicant.

5.1. The Applicant’s jurisdictional Central Authority has submitted their remarks
on the questions raised as under:

» Entry 12 of Exemption Notification Na. 1272017 ‘oentral Tax (Rate) dated
28.06.2017 covering Heading 99035 or Hearling 997 2 deals with “Service by
way of renting of residential dwelling for use as residence”

» The identical Notification under the TNGST Act, 2017 and Entry 13 of
Exemption Notification No. 09/2017 Integrated Tax  (Rate) dated
28.06.2017 also cover the heading 9963 or Ieading 9972 deals with “Service
by way of renting of residential dwelling for usce as residence”.

» The entries referred above have two cssential conditions 1. Service by way
of renting of “residential dwelling” and 2. Use ol resuwdential dwelling” as a
place of residence.

» For the applicant’s hostel to be cligible for excrption under the above
mentioned entrics, both the conditions shoold be satishodd

» It is opined that with respect to the condition 1. the term “residential
dwelling” is one where people reside treating it as a home or ahode. Whereas
a common understanding of a hostel 15 n establishment which provides
inexpensive accommodation to persons like students, workers cte.

» The applicant’s hostel has been constructed with the intention of providing
hostel accommodation which is more akin 10 sociable accommodation rather
than what is commonly understood as residential accommodation. Hostel

rooms are similar to rooms given by hoicl, inn, sucst house, club site or
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campsite. by whate er name called. or other commercial places which attract
GST and are covered by different entries in the schedule of different
notilications @ud this shiows that rooms though given on rent for residential
purposces would not amoant to “residential dwelling”.

» Morcover, hos cls cven though given for residential or lodging purposes arc
commercial places  registered as  “commercial establishments” for the
purpoeses ol cleetricity. water, trade hcence cte. Therefore, the applicant’s
hostel cannot be termed as “residential dwelling” and has to be treated as a

comimnerclad pluce only.

5.2. The Central Autbority further stated that coming to the second condition of the
entry in the notification, 1t needs 1o he mentioned that it is intended for residential
dwellings which aic renied out for use as residence. Assuming but not admitting

that the applicant’s hostel is o residenual dwelling, the same has to be rented out

for use as residence Whereas 1 the Tacts of this case it is rented out for use as a
hostel facility or paying suest acomnmodation facility. As it is not rented out for use

as residence but ren cd oul as a hostel/paying guest accommodation facility, the
exemplion can't be o tenaed. To pat it vt a nutshell, the place rented out is neither
a residential dwelline nor being rented out for use as residence. Therefore, the

applicant is not chgible lod the beneiit o this entry in the notification.

5.3. It was further stated that e the supply rendered by the applicant is not an
exempt supply being not chgible for exemption covered under the entry referred
above, the applicant would be required 1o take rcgistration as per the provisions of
Sectionn 22 of the CGST Act, 2017 provided that the aggregale Turnover mn a

firtaricial year exeeceds IWoTily

E4. It was opined thai m the cvent of reguirement of registration, hostel
accommodation service provided by the applicant will fall under Sr. No. 7 (i) under
the heading Y900 (Acconunadation, [bod and beverage services) i.c. Supply of ‘hotel
accommodation’ having value of supply of a unit of accommodation less than or
equal to scven thousand live hundred rupees per unit per day or equivalent and
will attract 12% GST with cflect from 18% July, 2022 as per the Principal
Notification No. 11/2017 Central Tax (Rate) dated 28.06.2017 as amended by
Notification No. 20/201¢ Central Tax (Rate) dated 30.09.2019 and further
amended by Notification No. U2 /2022 Central Tax (Rate) dated 13.07.2022. In the

Notfication N 30 /2019 Central  Tax (Rate] dated 30.09.2019, ‘Hotel



Accommodation’ means supply, by way of accommodation in hotels, inns, guest
houses, clubs, campsiles or other commercial places meant for residential or

lodging purposes including the supply of (imc share usage rights by way of

accommodation.

5.5. Further, the Central Authority stated that the questions raised in the
application arc not pending or has not been decided in any proc ocdlings 1n the case

of the applicant as per the Centre’s record.

DISCUSSION AND FINDINGS:

6.1. We have considered the submissions madc by the applicant in their
application for advance ruling and the submissions made by their AR during the
course of personal hearing and additional sibmissions made thercon with
reference to the issues involved and relevant facis

6.2. Before moving further, we have (0 determine the admissibility of the
application. In terms of Section 97(2) of the CGST/TNGST Act. out of the Questions
1 to 5 on which advance ruling is sought under the Act. Questions 1 to 4 fall
within the scope of Section 97(2)(a), (b), & (I of the CGST/INGS Act, 2017, and

therefore the application is admissible (or these O estions oy

6.3. The facts of the casc arc that the Applicant stated thit

» they are running a ladics hostel providing boardimg and lodging facilities to
students and working women. Thev are also providing certain ancillary
services such as housckeeping, sceurity arrangements, Television, parking
facility etc.

» charges of Rs. 6500/- per bed is being colleeted per inmate per month for
providing all the above facilitics excluding clectricity charges: the charges
collected are per bed charges and (hesce charges are also dependent on
number of persons sharing the room: the invoices 1o the habitants are raised
accordingly.

» the premises used for providing these services are nol owned by the

Applicant but taken on rent.

6.4. The Applicant claims that the immovalle property being used for providing
accommodation is a residential dwelling which 1s used as residence by the inmates

and thereby the rent received on such accommodation cqualifics for GST cxemption
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i terms ol oty oo P2 of Nelwauon 1272017 — Central Tax (Rate), dated

28.06.2017.

7.1.1. The first queston raiscd bv the Applicant is whether the hostel
accommodation extended by the Applicant hostel would be eligible for exemption
under Entry 12 of £ cintivn Notification No.12/2017-CT (Rate) dated 28.06.2017
and under the wdentcal Notlicaton under the TNGST Act, 2017, and also under
Entry 12 of Excmprion Notilication No.09/2017-IT(Rate) dated 28.06.2017, as

amended
The relevam 1Siry is reproduced hore undoen:
Sl Chapter/Scctivn/ 1 lcadhng Jestription of Rate Condition
No. | fGroup or Sarvice wodlk SHEEVICE (Y0)
| {Tarifl) )
Headime Y463 Services by way of NIL NIL
12 O rentig of
Heading 99772 residenual dwelling
for use as residence
1 <t N L gt

7.1.2. Now. the [undamental issue lo be discussed is whether the hostel
accommuodation beins provided by the Applicant to students and working women
qualify to be a residentid dwelling for use as residence as described in the above

entry and thus cligih e | NCI R LT O TOL,

7.1.3. In this regard we obscrve that the term ‘residential dwelling’ has not been
defined cither under CG ST Act ar under Notification No. 12/2017. However, under
the erstwhile service tax law, i paragraph 4.13.1 of the ‘Taxation of Services: An
Education Guide dat «d »0 06,2012 1ssued by the CBIC, the expression 'residential
dwelling has been inierpreted m terms of the normal trade parlance as per which it
is any residential ac ~_-m‘1 modaton. but does not include hotel, motel, inn, guest

house, camp  site, lodec house boat, or like places meant for temporary stay.

7.1.4. Generally, renting of residential dwelling involves letting out any building or
part of the building by a essor Lo a person or family (related persons) against a rent
for using rooms which fiom purt of o house as kitchen, bedroom, and living room
ele.. o the whole s ‘esidence, Thus a commen understanding of the term
erosideniial dwellig’ 1s e where people reside treating it as a home. Moreover,
renting of residentua da v ling does not melude amenities like food, housckeeping,

or laundry cte. whercas @ hostel is that of an establishment which provides living
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accommodation to a speccific categories of norsons sitch as stdents & workers. The
Applicant has taken the premiscs on rent with the miention ol providing hotel

accommodation which 1s more akin to sociabie o commnadat on rather than what is

typically considered as residential accommaodation

7.1.5. Further, a house/ residential dwelling (o1 occupalion contains onc or more
rooms with one/part of the room being usced as kiichen and he other/part as living
room etc. But, in the instant casec, a single house with two or more rooms where
normally a single family resides, is subdivided, and let out to different persons and
rent being collected on per bed basis with bhindle of other services against a
consideration clearly constitutes a business ol supplving acconimadation services
along with ancillary scrvices. Thus. on this count as well, the impugned
accommodation thus provided does not qualife a: o resaer tinl dawelling and thus

the question of using the same as residence docs ol ar

7.1.6. Regarding the second part of the description of servier ‘for use as residence’
it is observed that, though accommodation and residence seems to he sy nonymous,
there is a subtle difference between the two. At accommodation is a location where
someone 1s accommodated or provided with lodgimg. The term residence on other
hand, in common usage, refers specifically to a place where someone resides
permanently or for an extended pcriod of timie along with family/dependents;
Therefore, we observe that hostels arc nothing but accommodations which provide
temporary lodging to the inmates, whethor studenis o1 worlking people. Similar to
converting a residential dwelling into @ hotel and providine hotel serviees, which
eventually makes the same dwclling “non residential” aned tasable. i the instant
case, the residential homes (for usc as a resicdeace) have been converted into a
commercial premises ic., hostel accommodation. therehy losing its status as
Tesidence dwelling’ and has become a busiess premises comparable to a hotel. Tt
is further observed that, there is no rclationship of landlord and tenant between the
hostel owners and inmates in as much as the immates of hostels have no obligation
to maintain or repair the fixturcs and fittings and there is no division of
maintenance responsibility between the hosicl owners and inmates which 18
normally followed in the casc renting of residential dwelline ‘o a family or a person.
Therefore, it is clear that hostels refer to a place where someone is accommodated
or provided with lodging or boarding and lodgine Teilitics aoaimst o harge or fees

for the services rendered.
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7.1.7. Further, we hind that there are certain regulatory provisions for running
hostels and licence / ert ficates ar¢ o be obtained by a person running hostels in
the state ol Tamil Nadu under tac respective enactments and the Applicant also

submitted copics of suclk licences/certilicates:

a) The Applicant hes Submitted FORM D License issued by the Tahsildar,
Comlyatgre (Dorta) wheren s per scction 2 of the THE TAMIL NADU
PUBLIC BUILIUING (LICKENSING) ACT, 1965, ‘hostel is deemed to be a public
building and as per Sceaon 3, ‘No building shall be used as a public
buildine without 1« license and except in accordance with the terms and
conditions speothicd thereir’

bl FForm 1!l licence is sued by he Distriet Collector, wherein, as per section 4 of
the Tamil Nadu |ostels and loemes for Women and Children (Regulation)
Act, 2014, ‘No pirsen shell, on and after the commencement of this Act,
establist, maintai L or concuct any hostel, lodging house or home for women
and children oxee o under and in accordance with a licence granted under

ihis Ac

¢) The Applicunt hes also submilied the following License/ Certificates for
rutimine Ladics e stel;
i Sanitar . O rtificate issued by the Department of Public Health and
13

cventive viedicine under the provisions of the Tamilnadu Public
teatil Act, 19549

1 Prade lieen e issucd by the Coimbatere City Municipal Corporation
ander the srovisions of the Coimbatore City Municipal Corporation
Nty 1981

i1 N0 objcctio r certific e 1ssued by the District Officer, Tamilnadu Fire
yel Rencul services

1N, Siabilits Ce ificate (Form A} issued by Charted Civil Engineer Licensc

saved tndir Powd Salvty and Standards Act, 2006, for food secrvices.

We find that the above srevisions are not mandatory or applicable to a typically
residential buddine or  residence dwelling for use as residence”, whereas it is
mandatory (o o hostel ankding Tlus also shows that hostel building cannot be

considered as residential dwelling hut s non-residential complex.

7.1.8. The ex -nption un “services by way ol renting of residential dwelling for usc

as residence’ cnvisaged under tie sald holification is conditional and restricted



only the recipient of the services and NOT hevond in other words, supply is the
fulerum of GST, the transaction of supply (with regare 15 Applicant) ends with the
recipient of services only, insofar as the (2ST is concerne L Now, it 1s clearly known

that the Applicant is not using the renicd properiv as res dence by himself but

only sub-let or rent out to others like stuclents. working worien, ote . for their use.
This shows that the hostels arc maintamed [or commer wal purpese. We find that
on this count also, the Applicant is not chigible o the cx mypuon nalification. From

the above, it is evident that the premiscs taken on rent and further rented out by
the Applicant cannot be construcd as residential dwelling in view of the above

discussed [acts.

7.1.9. The AR has strongly placed rclinnce on (he decision of the Hon'ble High
Court of Karnataka in the casc of Taghar Vasudova: Ambrish Vs Appellate
Authority for Advance Ruling, dated 07.02.2022, whereni it was held that hostel is
a residential dwelling and since it is uscd lor residence . the assessee is cligible for
cxemption. However, it is obscrved ihat Special §on Petition  (Civil) No.
29980/2022 has been filed against this order before the Hor bl supreme Court of

India and the casc is pending disposal.

7.1.10. The Applicant has claimed that the buildis gs uscd as hostels are
Tesidential buildings’ as per the Zoning Regulations as sloted in Rule 33 of the
Tamil Nadu Combined Development and Buildine Rules. 2019, Dut we find that the
eligibility to claim cxemption is not solcly dependent upsn the zoning regulations.
Even if the hostels are permitted in residential zone. it docs not partake the
character of the ‘residential dwelling”. The land uscd lor purposc of Zoning
Regulations is not determinative factor to decide whether (e mpugned property is

hostel or residential dwelling for the purposcs of tax “urther {he Licenses and

Certificates obtained by the Applicani under various cnachments 11 Tamil Nadu,
clearly leads to an inference that linsicl 131 ings are considered only as

commercial or public buildings and not as residential biildn o,

7.1.11. The decision of the Hon’ble Supreme Court, reliec upon by the Applicant, in
the matter of KISHORE CHANDRA SINGII VSBABU GANESTT PRASAD BHAGAT
AIR 1954 SC 316 is not applicable to the present issue. The observation of the
Hon’ble Supreme Court in the said decision. thal “Resie cnce only connotes that a

person eats, drinks and sleeps at that placc and i 18 no ne-essary that he should
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own it”, appcar to have been mede in the context of the Indian Registration Act,
1908. while «ealine w th the issue of permancnt residency and temporary
resideney. This is not the issue involved here. Furthier; this decision is not at all
helpful in understanding the phrasce Tl sidential Dwelling for use as residence” as

mentioned in the exemnpt on notibcation.

7 1.12. We find that the udgments cited by the Applicant are not applicable to the
present casc, as the lact ol those cases are entirely different from the present case.
A judgment should be understoo in (he hght of facts of the case. Also, decisions of
those cases were nol i he contest of GST laws, Hence the various case laws cited

by the Applicant 1s ol no wail.

7 1.13. Wurther, excmpt.n notification sheuld be interpreted strictly. The Honble
Apex Court of indii has nade this al undantly clear in the casc of Commissioner of
Customs{impoit), Mumba Vs Dilip Kumar & Company [2018 (361) E.L.T. BT
(SC}|, while answering the question, W Lt is the interpretative rule to be applied
while interpreting a lax exemplion proy ision /notification when there is ambiguity
as to its applicability wit 1« reference w the entitlermnent of the assessce or the rate of

tax 1o be apphied?” held ot that
52, To st wp, we answer the reference holding as under:-

1} Exenpte n notification should be interpreted strictly; the burden
of proving appliceotlity wx Ll be on the assesse to show that his case
coines withine Uhe  pEraruelers of the exemption clause or exemption

fiotficetion

Whon Cwere is mbiguity in exemption notification which s
subjec! 10 striet interpretation, the benefit of such ambiguity cannot be
claimedd by the st bject/ dssessc anel i must be interpreted in favour of

repertie

As per the above seithed position of law and under the given circumstances and
factual evidenees produced, it s clear thal the exemption is specific and particular
about the housing resolence secror nd NOT to other places which are not

residential that arc rente 1 oul
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7.1.14. Further, it was obscrved by The Hon'sle Suprme Court of India in the
casc of Rohit Pulp and Paper Mills Licdd. + ¢ 'clicoto o) Central Excise 1991
laxmann.com 73/ 1990 (47) ELT 491 (5C}, {11,
"in interpreting the scope of any notification, the Court hos first io keep in
mind the object and purpose of the Notification. All povis of it should be read
harmoniously in aid of, and not in deroaation of that nirpose
Therefore, in order to implement the notification. il is 1 e 3$ATY 1o keep in mind

the purpose and the objective of notification. " he releyv ant portion of Notification

No. 12/2017-CT (R), Dated 28-6-2017 is roprodu cod herewii

Wf_i'e_;al 4 6éciﬁiér;-3écli()n, ‘ Descriplion of Sert gos Reite ‘(fr)nditi;;i
No. Heading, Group or (e
{ Service Code (Tariff) | Il eent) I

f—?:T Eézalﬁg_99%3 O_r “S(:r‘\fi('r‘s by way of rent ng of NIL | NIL
Heading 9972 residential dw: ing for se as

J residenice I‘ j

7.1.15. From the above, we find that it is clear (i 41 the P rpose and objective of the
notification is nothing but to avoid taxin: resicc ial 1« pertics taken on rent by
family or individuals and the benefit of o« mption as no ex'ended fo the premises

which do not qualify as residential dwelline fo; Loe as estdlence Murther, unless

the twin conditions of renting of residenial o ne e use as residenee,’ being
mter-twined and inscparable, are not mei. the - mptien o not available. As per
scttled position in taxation laws, cspecially when exeriptions or concessions or

benefits are to be availed, the interpretation is 10 be literally and sirictly construed
and not in liberal terms. In effeet, the place tented ot 48 Heither a residential

dwelling nor being rented out for use as resicdence

7.1.16. Further, it is observed that Entry at SLNo 11 ol Noiification Nao. 12/2017-
CT (R), Dated 28-6-2017:

Serial Chapter, Bescription ol Serpice Rete x’ondiiioa
No. Section, [er
Heading, Group | cent) ||
|
or Service Code i I

i_ o _J (Tariff) |

SES AL —
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IIFleading 9903

was omitted

12.07.2022, only seryi
residence are cseinp o |
7oA. T, Hlence, 1 18 CICAT
accommodation ard het
would not be eligible |
No.12/2017-Clilkate) aa
the TNGST Act, 2017
No.09/2017 I'TiRate} dat
72 1. Régardmg he B
discussions, 11 18 CiC
aecommodation s NGl
Notiication ° 124240
very much be regquined
arrangement  betveen
clagsificd as transaciion
Seotion 7(1)a) of CGSI
to the CGST Act, the sal
7 50 Thus, the Apphc
Section 22 of the GS 7 A
“Hrery supgl 137 O
the State or Usion |
he makes o taxabl
APTLODET e @ et

Le

Therefore, we hold that

state of Tamil Na 1

akh rupces

ide Notlic

l

rvices by @ hotel, o, guest hoﬁéc, club 7NIL 1 7N_IL1“
C campeite, by whatever name called, for
Jdenual or loduing purpeses, having
clarcd tardf of @ unit of accommodation
low one Lhousand rupees per day or
utvalent
lion No. 4/2032 dated 13.677.2;525.;?ﬁﬁsﬂﬁiﬁ&?ﬁfxﬂ
s by way of renting of residential dwelling for use as
{0 114014 1
Lat fostel accommeodation is not cquivalent to residential
ce we hold that the services supplied by the Applicant
cvmation under Bntry 12 of Exemption Notification
d 28.00.2017 and under the identical Notification under
nd alse under Estry 13 of Exemption Notification
d 28 06,2017, as amended.
e question raised by the Applicant, from the previous
s that  the Applicants service of providing hostel
cligible for ¢ .cmption under Entry 12 of Exemption
CPlate] dated 28.06.2017 a8 amended, the Applicant 1s
talde registration ubtder {he GST Enactments, as the
¢ Applicant and the hostel occupants is liable to be
0 the course of furtherance of business and hence, as per
017 rend with Entry No. 2(b) of the Second Schedule
transuaciion constitules “supply”.
0t iv a suppher ol services and therefore, in terms of
5. which states that:
L i be tiable to be registered under thi§ Act n
critory, other than special category States, from where
(o " Loods or services or both, if his aggregate
| year eeeds twenty lakh rupees.”
¢ Appilcant a8 required to get themselves registered in the
Cir Al Lurnover m. a financial year excceds twenty
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7.3.1. Regarding the third question raiscd by () Applic it. which pertains to the
tariff heading and the rate of taxability of the s ipply of serviee  relovant entrics In
Notification No, 11/2017, Central Tax (Ratel. otk [ 28.06.2017. u4s imended vide
Notification No. 20/2019 -~ Central Tax (Rate) ated 30 092019, ia F produced as

under:
e bEaEtErfSchx = Description of Servee Rate /%) Condition
No. on/Heading |
/Group or
Service Code
(Tariff)
7 | Heading 9963 (i) Supply of hor!

(Accommodati accommodation” fHavin -
on, food and value of supply of 2 unit
beverage of accommodating |ee.,
services) than or cqual to ¢y

thousand five i
rupees per unit per da
or cquivalent.

(1)) Supply of ‘resinurar 2.5
Servioe’. ...

(i) Supply of woode. 35
being food or any other
article [or huma

consumption  or o

drink, by {he Ineian
Railways or ez
Railways Catering o1
Tourism Corpoaration

Lid. or their licensee
whether in tramg o
platforms

(iv) Supply of ‘auidoer dod
catering. ...

_(\}) Composite supely (of A
“outdoor calering”
together with rFentimg o
premises. ., .

(vi) Accommodetior .
food and Beweraon
scrvices other (han {i) 5ty |
(v) above




[ is obscerved thal hotels

facilities and stall, bul hostels ae

with minimal stalf vequis
hostel services cannot b

'Jld‘tl

he  am

cannaot
accommodalion services

under SLNo. 7{vi} of the

7:4.1. Regarding the fow

of the hostel acconnnod

activity of supply o m

exempl being in the natuare of

providing hostel acconu wdation s

previous paras. 1t is st
the provision ol aceuir
ofher services o e o

pertinent to sce the delbl

2(30) of the GST Act’

‘Compuosile supply means a supply

constisting of two o1

any corbualen

conjunction with cuact other

is @ princtpal supply

Therelore, the defintior

treated as composile supply il

(a) Supply ol 1Wo Ol

(b) Gouds or servi
the nonnal cou
7 4.2 The natural bundl

service and the othie sel
of the main service

principal activily ol

are mean) for.g

10U 5S¢ fx

iliomn of €

H1OF

thereo)

termporary stay (2-5 days) and have lot of

(ued Tor a longer period and have basic facilitics

«l by the inmales to stay al a reasonable rate. Therefore,
cquated to u hotel accommodation and hotel GST rates
Liosit Iherclore. we hold that supply of hostel

Parilt beadd

1o 9963) 1s taxable @ 9% CGST + 9% SGST

yove Notitication (S1.No. 7 (ix) as per original notification).

question rased by the Applicant, which is in the event

alion beine an exempt activity, whether the incidental

1 1 the inmates of the hostel would also be
composite exempt supply. Firstly, the service of

not an cxempl activity as discussed in the

ro he submissions of the Applicant, that along with
att 1 they are also providing food and certain
aates o the bostel for consolidated charges. Now it 1s

ornposite Supply” which is given under Section

made by a taxable person to a recipient
toxable supplies of goods or services or both, or

W hich are naturally bundled and supplied in

. thie ordhnary course of business, one of which

imoies that a supply of goods and/or services will be

Lls e lollowing three criteria:

maore voods and services together.
: patyrally bundled, ie. they are provided together in
rec Ol DUSINeSS.

« hies Lie characteristic of where once service is the main
anciliary services which help in better enjoyment
there 1s a single price for the combined scrvices. The

supply of accommodation Services. While
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providing such services, the charges are being realised in . consolidated manner

for the value of food and other like services rendeore [. Tho Apphcant has stated that
they do not charge scparately for the other sc1vicos provided v thiem. Thus, the

services provided by the Applicant are composile in natizre

7.4.3. As per Section 8 of the CGST Act. 20 ] /v lor o Coniposite supply, the tax rate
on the principal supply will be treated 1« the ox ra o the ghven composite
supply. We hold that since the Applicant provides a o aber Serviees Inoa
composite manner, the hostel accommodation « e ices wovided by the Applicant,
being the principal supply, which is (asable /180 will be tax rate for the
composite supply provided by them.

7.5. Regarding the fifth question raiscd by (he Applicant no ruling could be issued
as the question put forth by the Applicant docs no! fall under the scope of Section
97(2) of the GST Act.

In view of the above position. we give the foliowir o ruling

RULING

For Question No. 1: The services by way of providing hostel wceommodation
supplied by the Applicant are noi cligible [or oxemption under Entry 12 of
Exemption Notification No. 12/2017-CT(Rate) dated 23 06.201% nid under the
identical Notification under the TNGST Act, 2017, and alse iindes intry 13 of

Exemption Notification No. 09/2017-IT(Rate) daled 28.06 2017, as amended.

For Question No. 2: The Applicant is required 5 gt th smselves Tgistered in the
state of Tamil Nadu, if their aggregale tuimover m a fin o neinl year exececds twenty

lakh rupeces.

For Question No. 3: The supply ol sorvie by wvay of providing hostel
accommodation falls under Tariff heading 996 1 and is taxable @ 9% CGST + 9%
SGST under S1.No. 7(vi) of the Notification No. 11/2017. Central Tax (Ratc), dated
28.06.2017, as amended vide Notification No, 20,0010 ¢ ntral Tax (Rate) dated
30.09.2019.
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For Question Ko, 4 The aelivi 1 ohy ol in-house food to the inmates of the

hostel amounts (o providin s 1 @ composile manner and the hostel
accommodation sServiees provide e Applicant, being the principal supply,
which is taxable @1 8%, 15 the ta ¢ for the composite supply provided by them.

For Question No. & No ruling is wd - as the question put forth by the applicant

does not fall under the scope of ¢ o Y7(2) of the GST Act.

4:‘,-:": =
; q'b / _,7)-: ; = |
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. “Phe Pringipal Chiel Conm mer of CGST & Central Excise,
Na. 26/ 1, Uthamar Malial vindhi Road, Nungambakkam,

Chennan - 600 034

Z. Prmneipal Seerctary & Connosswnct of Commercial Tases,
2l Wligor lzhilagar, Che ¢ nenna - 600 005.
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3. Master File BT



