AUTHORITY FOR ADVANCE RULING - CHHATTISGARH
3rdg, 4 Floor, VanijyikKar GST Bhawan, North Block, Sector-19,
Atal Nagar, District-Raipur (C.G.) 492002
Email ID - gst.aar-cg@gov.in
PROCEEDING OF THE AUTHORITY _FOR ADVANCE RULING
U/s. 98 OF THE CHHATTISGARH GOODS AND SERVICES TAX ACT, 2017

Members Present are

Smit. Sonal K. Mishra Shri Rajesh Kumar Singh,
Joint Commissioner Additional Commissioner,
O/o Commissioner, State Taix O/o Principal Commissioner,

(CGGST), Raipur, Chhattisgarh,  CGST & Central Excise, Raipur,Chhaitisgarn.

Subject :-Chhattisgarh GST Act, 2017 - Advance Ruling U/s 98 Chhattisgarh GST Act, 201 7 -
Advance Ruling U/s 98 soughi by M/s Chhattisgarh Rajya Gramin Bank, GSTIN : :
22AAAJCO849H170,Raipur, Chhattisgarh  regarding  GST applicability on salary
recovery/STDR forfaiture.

Read :-Application dated 11/07/2020 from M/s Chhattisgarh Rajya Gramin Bank, GSTIN :
:22AAAJC0849H1Z0 Raipur, Chhaitfisgarh.

FROCEEDINGS
[U/s 98 of the Chhattisgarh Goods & Services Tax Act, 2017 (herein- after referred to as
CGGST Act, 2017))

No.STC/AAR/10/2020 Raipur Dated .. \%.../11/2020

M/s Chhattisgarh Rajya Gramin  Bank, GSTIN:22AAAJCO0849H1Z0O, Raipur
Chhattisgarh [hereinafter also referred to s the applicant] has filed an application U/s
97 of the Chrhattisgarh Goods & Services Tax Act, 2017 seeking advance ruling on GST

[l 758

applicability on salary recovery/STDR ferfeiture.
2. Facts of the case:-

The applicant is ¢ registered tax paver as artificial judicial person registered under
circle-1 Raipur engaged in the banking and financial service provision under HSN
00440173.

Whethz, G3T is payable on any amount recovered/forfeited from
employees who are ieaving the services without serving notice period/ resigning during
probation gerioa.
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3. Contentions of the Applicant: -The applicant’s coniention is as under -

31. that, one of their ex-employee has filed an RTl recently and the Department of
Excise and Custom have replied that service tax/ GST is not payable in case of salary
recovered for not serving the notice period. The said departmental view is also
supported by the following decided case laws, that Service tax/GST should not be

payable on this recovered/forfeited amount as the nature of tr
tantamount o supply.

ansaction do not
() GET & D IndiaLid. v/s DCCE Chennai - wMcdras High court.
(i) HCL Learring Lid. V/s Commissioner of CGST Noida - CESTAT ALLAHABAD.

3.2 that:-As perSec 7(i) . Sec 7{1)(q)

GST is leviabie on supply of goods or services or both. Supply includ

es all forms of supply
of goods or services or both such as s

ale, transfer, barter, exchange, licence, rental,
lease or disposal made or agreed to be made for a consideration by a person in the
course or furtherance of business. :

Comment: The said fransaction between employer and employee nof fall in any of the
above categories, further the fransaction are not in the course O

r furtherance of
business, Hence it does not fall under the definition of Supply.

Sec 7(2)(a)
Notwithstanding anyihing contained in Sec 7(1)

(a) Activities or ransactions specified in Schedule |l shall be treated neither as a
supply of goods nor a supply of services.
Schedule lli

Activities or Transacticns which shall be freated neither as a Supply of Goods nora
Supply of Services

1) Services by an employee to the employer in the course of or in relation to his
employment.

Comment: Above mentioned transaction are in-between employer and employee,
Hence it does not fall under the purview of "supply".

3.3. Supporting materials for reference

01. GET & D india lid vs DCCE Chennai - Madros High court.

02. HCL Laarring Lid. Vs Commissioner of CGST Noida - CESTAT ALLAHABAD

03. Reply cf an RTI Applicaiicn in this regards by CBECE dated 13.05.2020.

3.4. Going through the all above jusfifications supported by various case laws and
departmental reply, we have of the firm opinion that GST is not leviable on amount
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recovered/forfeited from emplcyees vino ©

re leaving the services during probation
period.

4. Personal Hearing:-

Keeping with the established principles of naiural justice, personal hearing in T'he
matter was extended to the applicant and accordingly their authorized representative

Shri Suresh Agrawal, C.A. aftended the personal hearing, before the authority for
hearing on 21/10/2020 and reiterated their contention

5. The lega! pesition, Analysis and Discussion:-

51 Al fhe very oulset, we would like to make it clear that the provisions for

implementing the CGST Act and the Chhatfisgarh GST Act, 2017 [hereinafter referr_ed fp
as “the CGST Act and the CGGST Act'] are similar and thus, unless A mention 1s

specifically mads to such dissimilar provisions, a reference fo the CGST Act would also

mean a reference to the same provisions under the CGGST Act, 2017. Now we
sequertiizly pre

cezan o discuss the ‘ssues involved in the ruling so sought by the
applicant and the law as applicable in the present case.

52  The cpolicant soughi advance ruling to the points which could be discussed as
under:-

@ Any amount recovered/forfeited from employees who are leaving the services

without serving notice period/ resigning during probation periodis the consideration
received whan an employee resigns without notice and puts an end to his contract of
employment. allowing the company from which he is resigning o recover a part of his
salary, ro~girg from cne to o feav ments, which is adjusied against his final settiement
amount cnd the net amount pavabie to the ouigeing employee, and is freated as his
remuneration for provision ¢f his services and accordingly accounied for in the books of
accoun’s. Any cdiustment or decuction on any account arising ouf of contract of
employment is nothirg but integral part of saicry and wages.
b. The levy under the CGST Act, 2017 is on "supply” of goods or services or both. In
order to a*tract the levy under Sec.9 of the CGST Act, 2017, the taxable event of
*supply” must have taken place. Section 7 of the CGST Act, 2017 defines the scope of
“supply” L.e. in a given case if there is no "supply” within the meaning of Section 7 of
CGST Act, 2077, there is no scepe of any levy of GST under Section 9 of CGST Act, 2017.
Furtnher, Clause (o] of sub-Section (1) of §
3 f

c,

ection 7 Of the CGST Act, 2017
envisages that the exoression “supply” includes all forms of supply of goods or services

or both such os sale, transfer, barter, exchange, license, rental, lease or disposal made
or agreec o ke maode for ¢ consideraiion by a person in the course or furtherance of
: :,_\;)_t_.;‘s_g_nc_sss.'fhe word "such as” preceding the words sale, transfer, barter, excharge, etc.
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indicates that the forms of supply shall be those which are enumerated therein or of

similar character but not other dissimiiar forms of supply. The expression “such as”
indicates the character of the transactions.

el In the impugned case, the amount recovered/forfeited from employees who are
leaving the services without serving notice period/ resigning during probation period
does not fit into the scope of “supply” under clause (a) of sub-Section (1) of Section 7.
Furthermore, the CGST (Ammendment] Act, 2018 dated 30-08-2018 inserted sub-
Section (1A) to Section 7 of the CGST Act, 2017 with refrospective effect 01-07-2017 in
place of clause (d) of sub-Section (1) of Section 7, which seeks to levy fox on certain
declared “supply" of goods or services referred to in Schedule Il of the CGST Act, 2017.
Thus SCHEDULE |l specifies the acfivities or fransactions which are to be treated as
supply of Goods or supply of services. For ease of reference we would like to

reproduce herewith Section 7 of CGST Act, 2017 and activities excluded as specified
under Schedule il to Section 7 supra.

Section 7 of CGST Act, 2017 defines Scope of supply as under:-
(1) For the purposes of this Act, the expression —supplyL| includes—

(a) all forms of supply of goods or services or both such as sale, transfer, barter,
exchange, license, rental, lease or disposal made or agreed to be made for a
consideration by ¢ person in the course or furtherance of business;

(b) import of services for a consideration whether or not in the course or
furtherance of business;[and]

(c) the activities specified in Schedule |, made or agreed fo be made without a

[[1A) where certfain actlivities or fransactions constitute a supply in accordance
with the provisions of sub-section (1), they shall be freated either as supply of
goods or supply of services as referred o in Schedule I1.]

(2) Notwithstanding anything contained in sub-section (1),— (a) activities or
transaciions specified in Schedule lll; or
(b) such activifies or fransactions undertiaken by the Central Government, a

State Government or any locadl authority in which they are engaged as public

authoriiies, as may be noiified by the Government on the recommendations of
the Council,

shall be freated neither as a supply of goods nor a supply of services.

SCHEDULE [l [See section 7] ACTIVITIES OR TRANSACTIONS WHICH SHALL BE
TREATED NEITHER AS A SUPPLY OF GOODS NOR A SUPPLY OF SERVICES

e
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1. Services by an employee to the employer in the course of or in relation to his
employment.

2. Services by any court or Tribunal established under any law for the time being
in force. 3. (a) the functions performed by the Members of Parliament, Members

of State Legislature, Members of Panchayats, Members of Municipalities and
Members of other local authorities;

(b) the duties performed by any person who holds any post in pursuance of the
provisions of the Constitution in that capacity; or

(c) ine duties performed by any person as a Chairperson or @ Member or a
Direcior in a body established by the Central Government or a State

Government or local authority and who is not deemed as an employee before
the commencement of this ciause.

4. Services of funeral, burial, crematoriurm or mortuary including transportation of
the deceased.

5. Sale of land and, subject to clause (b) of paragraph 5 of Schedule Il, sale of
building.

6. Actionable claims, other than lottery, betting and gambling.

7. [Supply of goods from a place in the non-taxable territory fo another place in
the non-taxable territory without such goods entering into India.

8. (a) Supply of warehoused goods to any person before clearance for home
constmption; SCHEDULE Il 201

(b) Supply of goods by the consignee to any other person, by endorsement of
documents of tifle fo the goods, after the goods have been dispatched from the
pcri of crigin locafed oufside India but before clearance for home
consumplior.|

Explanarcn [i] .—ror the purposes of paragraph 2, the term "court" includes
Disinci Court, High Court and Supreme Court.

[Expianation z.—For the purposes of paragraph 8, the expression —warehoused
goods!  shail have the same meaning as assigned to it in the Customs Act, 1962.]

e. As the recovery cf salary in the inslant case does not fall within the ambit of supply
i.e. sale, fransfer, efc. set out under sub-Section (1) of Section 7, and it being excluded
activities or ransaciions of services by an employee to the employer in the course of or
in relation o his employment as stipulated vide clause 1 of Schedule Il supra, the

conditicrs of ¢

o o

eclicn 7 of CGET Aci, 2017 is nol satisfied and accordingly the

transactior i1 qusastion cannot bie termad as a “supply" within the meaning of Section 7

___gnd thereiors, cannot be subjected 1o levy of GST. The employee opting to resign by
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paying amount equivalent nonih' in i
quivalent fo one month's salary in lieu of nofice has acted in

accordance with the coniract. The emipioyee is free to tender his resignation, make
poymen’r of one-month salary and quit. Hence, there is neither any active nor any
DOS?]VG role played by the employer. The same is nothing but transactions pertaining to
services by emoloyee to the employer in the course of or in relation to the employment.
ThU? m view of above discussion, we come o the considered conclusion that as the
activities or fransactions in question do not safisfy the test of “supply” under Section 7 of
the CGST Act, 2217, levy under Section § is not o’lr"rrc:c‘;'ed here.

6. : . i n y : 5
Having regard to the facts and circumstances of the case and discussions as
above, we pass the following order:-

ORDER
(Under section 98 of the Chhattisgarh Goeds and Services Tax Act, 2017)

No.STC/AAR/6/2020 Raipur Dated ....\F./11/2020
The ruling so sought by the Applicant is cccordingly answered as under:

RULING
GST is not payable on any amount recovered/forfeited from employees on account of
their leaving the services without serving notice period/ resigning during probation
period. itbeing excluded from the purview of “supply” as stipulated under Section 7 of
CGST Act, 2017as the same are activities or transactions of services by an employee fo
the employer in the course of orin relation to his employment as stipulated.

P _
Sonal K. Mishra RojesﬁKumor Singh
(Member) (Member)
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