MAHARASHTRA AUTHORITY FOR ADVANCE RULING
GST Bhavan, Room No.107, 1st floor, B-Wing, Old Building, Mazgaon, Mumbai - 400010.
{Constituted under Section 96 of the Maharashtra Goods and Services Tax Act, 2017)
BEFORE THE BENCII OF
(1) Shri. D, P. Gojamgunde, Joint Commissioner of State Tax, (Member)
{2) Ms. Priya Jadhav, Joint Commissioner of Central Tax, (Member)

_ ARN No. [ AD2704240416370
| GSTIN Number, if any/ User-id | 27AACCJ5370R1ZX
| Legal Name of Applicant MY/s. KION INDIA FVT LTD

' Registered Address/Address | Gate no. 134/1, off pune Nagar Road, Vadhu Read,
| provided while obtaining user | Koregaon Bhima, Taluka shirur, Pune, Maharashtra

id | 412216,
 Details of application | GST-ARA, Application No. 12 Dated 13.05.2024
| Concerned officer DC-GST-E-805
rNEtlll‘E of activity(s) (proposed/present) in rr_spect of which advance ruling auught
| A | Category | Factory/ Manufacturing )
| B | Description (in brief) | The applicant is engaged in the design, manufacture |

' equipment including diesel forklift, electrical fm.’k]r& I
| and other warehousing equipment.

 Issue/s on which advance |p  Admissibility of input tax credit of tax paid or

ruling required deemed to have been paid.

> Determination of the liability to pay tax on any
goods or services or both.

» Whether any particular thing done by the
applicant with respect to any goods or services or

i ‘and distribution of palletized material handling |
|

. \\ both amounts to or results in a supply of goods
.Ff-,- or service or both, within the meaning of that
‘ﬁ =) \ term.

i 6;111* ion(s) on which ‘advance | As reproduced in para 01 of the Proceedings below. .
.t | ruling is required
_ ‘““"'.:. JNEYGST-ARA- 12/2024-25/B- | § 2. Mumbai, dt. 27 /62 /2025
Bt B PROCEEDINGS
N2 ifider Section 98 of the Central Goods and Services Tax Act, 2017 and the Maharashtra
Goods and Services Tax Act, 2017)

The present application has been filed under Section 97 of the Central Goods and
Services Tax Act, 2017 and the Maharashtra Goods and Services Tax Act, 2017
[hereinalter referred to as “the CGST Act and MGST Act” respectively] by M/fs. KION
INDIA PVT LTD, the applicant, seeking an advance ruling in respect of the following
questions.

Question 1:
Whether the deduction of a nominal amount by the Applicant from the salary of

the employees who are availing the facility of food provided in the factory
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premises would be considered as a "Supply of Service" by the Applicant under the

provisions of Section 7 of Central Goods and Service Tax Act, 2017 and

Maharashtra Goods and Service Tax Act, 20177

a. In case answer to above is yes, whether GST is applicable on the nominal
amount to be deducted from the salaries of employees?

b. Whether ITC is available to the Applicant on GST charged by the Canteen
Service Provider for providing the catering services?

Question 2:

Whether the deduction of nominal amount by the Applicant from the salary of the

employees who will be availing the non-air-conditioned bus transportation

facility proposed to be provided by the prospective Transport Service Provider

will be construed as 'supply of service' by the Applicant under the provisions of

Saction 7 of Central Goods and Service Tax Act, 2017 and Maharashira Goods and

Service Tax Act, 20177

a. In case answer to above is yes, whether GST is applicable on the nominal
amount to be deducted from the salaries of employees?

b. Whether I'TC will be available to the Applicant on GST that would be charged

by the Transport Service Provider for providing the non-air-conditioned bus

transportation services?

t the outset, we would like to make it clear that the provisions of both the CGST
d the MGST Act are the same except for certain provisions. Therefore, unless a
ion is specifically made to any dissimilar provisions, a reference to the CGST Act
Id also mean a reference to the same provision under the MGST Act. Further to the
carlier, henceforth for the purposes of this Advance Ruling, the expression ‘GST Act’

would mean CGST Act and MGST Act.

1. FACTS AND CONTENTION - AS PER THE APPLICANT:

1.1. The Applicant is a Company incorporated under the provisions of the Companies
Act, 1956 having a manufacturing plant (hereinafter referred to as 'the Factory')
situated at Gat no 134/1, Vadhu Road, Off Pune Nagar Road, Koregaon Bhima,
Taluka Shirur, Pune, Maharashtra 412216 and is infer alia engaged in the design,
manufacture and distribution of palletized material handling equipment including
diesel forklift, electrical forklift and other warehousing equipment. The Applicant
is -rcgls tered under the GST regime in the State of Maharashira vide GSTIN
27AACC]5370R1ZX.
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1.2. For the purposes of the present application, it is stated that the Applicant has
engaged canteen service provider, who provides food facility and wishes to engage
transport service provider, who will provide transportation facility to the
Applicant's employees.

1.3 It is with respect to the taxability of the amount recovered,/ to be recovered from the
employees and the availability of ITC of the GST paid on amount paid/ payable to
the vendors, that the Applicant has filed the instant application.

1.4 In order to determine the taxability of the canteen and (ransportation facilities, it
would be prudent to understand the nature of such facilities provided by the

Applicant. The details of the existing arrangement are provided below.
PROVISION OF FOOD FACILITY BY THE APPLICANT TO ITS EMPLOYEES
1.5 In the course of undertaking its business, the Applicant, has employed around 350

workers. Being registered under the Factories Act, 1948 (hereinafter referred to as
'Factories Act), the Applicant is required to comply with all the obligations and
responsibilities cast under the provisions of the Factories Act.
1.6 In this regard, we refer to Section 46 of the Factories Act which states that 'in any
specified factory wherein more than 250 workers are ordinarily employed, @ canteen or
canteens, shall be provided and maintained by the 'Occupier’ for the use of the workers.' We
also refer to section 2(1) of the Factories Act which defines the term "worker' to mean s

person employed directly or by or Hhrough any agency (ncluding a contractor) with or
% \ywithout the knowledge of the principal emplayer whether for remuneration or not in any
anufacturing process, or in cleaning amy part of the machinery or premises used for a
" [ nanufacturing process, or in any other kind of work incidental to, or connected with the
. manufacturing process, or the subject of the manufacturing process but does not incluile
any member of the armed forces of the Union'. Turther, we refer to Section 2(n) of the
Factories Act which defines the term 'occupler’ of a factory to mean fhe persan who
has ultimate control over the affairs of the factory'.

1.7 In the present case, given that the Applicant has employed more than 250 workers
at its factory premises, the provisions relating to the maintenance and provision of
canteen facilities for the use of the workers, would be applicable to the Applicant.
Moreover, as the Applicant has ultimate control over the affairs of the factory, the
Applicant would be considered as an 'Occupier’ for the purpose of the Factories
Act. Therefore, the Applicant has set up a canteen facility, having a separately
demarcated area in the factory premises, pursuant to and in compliance with the
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Factories Act. The said canteen facility has a seating area with tables and chairs, a
cooking facility with defined utensils, cold room, storage section for keeping the
cooked food, washrooms and wash basin, ele.

1.8 In order to provide such canteen facilities, the Applicant appoints vendor who
would be responsible for the preparation of food for the employees and also
purchase of raw materials required for the preparation of food and maintenance of
the canteen premises. Additionally, the Canteen Service Provider 1s also made
responsible for fulfillment of all the statutory requirements of the deployed staff,
such as Provident Fund, Gratuity, Employee State Insurance, Group Accident
Policy etc.

1.9 As per the employment contract, the employees of the Applicant are eligible for all

the benefits and allowances according to the Company's policy.
Further, the Applicant has set out the KION Canteen Policy (hereinafter referred to
as 'the Canteen Policy"), wherein the procedure for the availment of the canteen
facility has been provided for. The relevant paragraph of such policy is reproduced
below, for ease of reference.

Para 3. Policy Highlights

a. The policy gives the guidelines for the canteen facility for the KION India enployees

b. Subsidized canteen facilily will be provided to all the employees of KION India as per the
policy guidelines

¢. Int case canteen facility is not possible due to any of the reasons, the company will provide
Sodexo Coupons to the employees

d. The cost of the canteen deduction is same for all erployees.

e. The canteen commiittee will be administrative incharge of the canteen who will have
interactions with the Canleen manager for the smooth functioning of the canteen

2 Seroices.

" 1.10 Pursuant to the Canteen Policy, where employees avail the canteen facility provided

by the Applicant, the Applicant would deduct INR 450 as cost of such canteen
facilities from the salary of the employee on a monthly basis. The balance monthly

cost of the facilities is borne by the Applicant. The cost borne by the employee is
deducted from the salary on a monthly basis which is also visible in the salary slip.

1.11. It is pertinent to note that the canteen facility provided to the employees ata nominal
rate, is in the course of the employment of such persons with the Applicant and in
pursuance to the statutory requirements under the Factories Act.

PROVISION OF THE PROPOSED BUS TRANSPORTATION FACILITY BY THE APPLICANT TOITS
EMFPLOYEES
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1.12 The factory of the Applicant is situated at a remote location in Pune, outside the city
limits, where public transport is scare. This has a direct impact on continuity of
operations of the factory, and the convenience and safety of employees to reach/
leave the factory. Accordingly, in order to carry out its business without any
disruption and for efficient functioning of the business as a whole, the Applicant
proposes to engage contractual service provider to provide transportation services
for its employees.

1.13 In this regard, the Applicant wishes lo enter into a contract with a Transport Service
Provider o provide transportation facility to its employees between the factory
premises and the residence, in non-air-conditioned buses having seating capacity
of more than 13 persons.

1.14 As per the policy of the Applicant, the proposed bus transportation facility will be
offered to the employees working at the middle and lower level management. In
order to avail the bus transportation services, the employees would be required to
display bus cards and employee IDs issued by the Applicant to board the bus and
avail the bus facility. The prospective service provider will provide transportation
services according to the pre-approved routes provided by the Applicant.

1.15 Pursuant to the Transport policy, a pre-agreed nominal amount as a cost of such

transportation facility to the Applicant will be deducted from the employece's salary

on a monthly basis availing the transportation facility. The balance monthly cost of
‘-‘E.. \he facilities will be borne by the Applicant.
.8 v TEMENT CONTAINING APPLICANT'S INTERPRETATION OF LAW
y Question 1;
Whether the deduction of a nominal amount by the Applicant from the salary of the
employees who are availing the facility of food provided in the factory premises would be
considered as a 'supply of service' by the Applicant under the provisions of Section 7 of
Central Goods and Service Tax Act, 2017 and Maharashtra Goods and Service Tax Acl,
20177
a. Tt case answer to above is yes, whether GST is applicable on the nonunal amount to
be deducted from the salaries of emplayees?
b. Whether input tax credit (ITC) is aonilable to the Applicant on GST charged by the
Canteen Sevvice Providers for providing the calering services?
The provisions of both the Central Goods and Service Tax Act, 2017 (hereinafter referred
to as 'CGST Act) (as amended) and the CGST Rules as well as the provisions under the
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Maharashtra Goods and Services Tax Act, 2017 (hereinafter referred to as "MGST Act)
and Rules made thereunder i.e. the Maharashtra Goods and Services Tax Rules 2017 (as
amended) (hereinafter referred to as 'MGST Rules') are in pari materia except for certain
provisions. Therefore, unless a mention is specifically made to such dissimilar
provisions, a reference to the CGST Act or Rules would also mean a reference to the
same provisions under the MGST Act or Rules and pice versa.

To examine whether the provision of food facilities by the Applicant to its employees in
pursuance of its statutory obligation under Section 46 of the Factories Act would be
comsidered as 'supply of service' under Section 7 of the CGST Act, the Applicant seeks

to rely upon the following legal interpretation of the CGST Act.
EXTENSION OF CONCESSIONAL FOOD FACILITY TOQ THE AFFLICANT'S EMPLOYEES IS IN THE
COURSE OF EMPLOYER - EMPLOYEE RELATIONSHIP

2.1 The Applicant offers food facilities to its employees at a pre-agreed nominal amount as

per the Canteen Policy. The service provider raises an invoice on the Applicant on
monthly basis. After the termination of employment services, the employees would not
be allowed to access the canteen facilities of the Applicant.

—2.2 The Applicant wishes to submit that the deduction of nominal amount for the provision

food facility would be taxable only if such amount qualifies as consideration towards

D pply’ as defined under Section 7 of the CGST Act. In this regard, the Applicant

its reliance upon the interpretation of the following legal provisions.

9(1) of the CGST Act provides that the Central Goods and Service Tax will be

* ed on all intra state supplies of goods or services or both, except on the supply of

_.-.-.- / Icoholic liquor for human consumption, on the value determined under section 15 of

the CGST Act.

2.4 Basis the above, it is amply clear that in order for GST to be levied on any activity, such
activity is required to qualify as a 'supply' in the first place. To evaluate whether the
deduction of a nominal amount from the salary of the employees towards the food
facility at the Applicant premises, is in the nature of consideration for a 'supply’, the
Applicant would like to place reliance upon the provisions of Section 7 of the said Act,
which states that:

(Relevant extract from the CGST Act, 2017)

"(1) For the purposes of this Acl, lhe expression "supply" includes-

{a) all forms of supply of goods or services or both such as sale, transfer, barter, exchange, license,
rental, lease or disposal made or ngreed to be made for a consideration by a person in the course
or firtherance of business;
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(b) import of services for a consideration whether or not in the course or furtherance of business;
(c) the activities specified in Schedule I, made or agreed to be made without a consideration
(1A) Where certain activities or transactions constitute a supply in accordance with the
provisions of sub-section (1), they shall be treated either as supply of goods or supply
of services as referred to in Schedule 11."
(2} Notwithstanding anything conlained in sub-section (1)~
(a) activilies or fransactions specified in Schedule I1I; or
(4) such activities or transactions undertaken by the Central Government, a State Government
or any local authority in which they are engaged as public authorities, as may be notified by the
Government on the recommendations of the Council,
shall be treated neither as a supply of goods nor a supply of services

2.5 At this juncture, the Applicant wishes to draw attention towards Schedule l1l of the CGST
Act which provides the activities or transactions which shall be treated neither as a
supply of goods nor supply of services. One of the activities mentioned therein is
reproduced below for ease of reference:
(1) 1 an employes emploger in fhe cou i ation to his

2.6 Schedule IIT read with Section 7(2) of the CGST Act specifies that any services provided
by an employee to the employer in the course of or in relation to his employment shall
be neither a supply of goods nor supply of services. In short, any consideration by the
employer to the employee on account of the activities undertaken by the employee

under the contract of employment will be out of the scope of levy of GST.

2.8 Reliance in this regard is placed on the ruling issued by this Hon'ble Authority in case of
Tata Motors Limited', wherein the taxability of bus transportation facility offered by the
Tata Motors Ltd, was being evaluated. In this regard, it was held that since the Applicant

(ie. Tata Motors) had not been supplying any services to its employees, in view of the
provisions of Schedule- I, GST was not applicable on the nominal amounts recovered
by the said Applicant from its employees for providing transportation facilities. It was
further observed that the Applicant, in its capacity of being the employer was the

recipient of the service and employees were the users of such services. This Hon'ble
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AAR held that by virtue of Clause 1 of Schedule-IIl to CGST Act 2017, GST was not

applicable to the nominal amount recovered by the applicants from their employees.

The relevant paragraph from the said Ruling is reproduced below for ease of reference:
'5.3.2 In the subject case we find that the applicant is not providing transportation facility to
its employees, in fct the applicant is a receiver of such services in the instant case. The
applicant's contentions that they are eligible for exemption from GST under 1. No. 15(b) of
Notification No. 12/2017-Central Tax (Rate) dated 28-6-2017 in respect of nominal amounts
of recaveries made from their employees towards bus transporfation service, is not corvect.
The exemption under the said notification is aoailable only when the supply is taxable in the
first place. [n the subject case, the transaction between the applicant & their employees, due
to "Employer-Employee” relation as stated by the applicant in their submissions, is not a
supply under GST Act.
5.3.3 To answer the second question we now refer to Schedule 111 to the CGST Act which lists
actvitics which shall be treated neither as a supply of goods nor a supply of services. As per
clause 1 of the said Schedule-TIL. Services by an employee to the employer in the course of or
in relation to his employinent shall be treated neither as a supply of goods nor a supply of

services.

5.3.4 Since the applicant is not supplying any services to its employees, in view of Schedule

mentioned above, we are of the opinion GST is not applicable on the nominal amounts

g %
: \Fecoered by Applicants from their employees in the subject case.’

Ly .
gk}?‘z.ﬁ T}r;ﬁ" g inference from the above, it is submitted that in order for a transaction to be

lr.i::l-.'" rl“;"l
?% - . .-r"J ‘:‘-L' .
\\.;;:S;H TRA 1 pj};é:fivity is undertaken in the course of an employment relationship, such activity would

P be outside the scope of GST and would not be subject to tax.

2.10 Further, the Applicant wishes to place reliance on the Circular No 172/04,/2022- GST
dated 6th July 2022, wherein it has been clarified that any benefit provided to the
employees as part of employment contract would not be subjected to tax under GST.
The relevant paragraph of the Circular is provided below:

'Q5. Whether various perguisites provided by the employer lo its employees in terms of the

contrackual agreement entered into between the employer and the employee are liable to GST?

1. Schedule 11 to the CGST Act provides that "sevvices by employee to the employer in the course
of or in relation to his employment™ will not be considered as supply of goods or services and
hence GST is not applicable on services rendered by employee to employer provided they are
in the course of or in relation to employment.

2. Any perquisites provided by the employer to its employees in terms of contractual agreement
entered into between the employer and the employee are in lieu of the services provided by

to GST, such transaction would be required to qualify as a supply. However, an
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employee to the employer in velation to his employment. It follows therefrom that perquisites
provided by the employer to the employee in terms of contractual agreement entered info
between the employer and the employee, will not be subjected to GST when the same are
provided in lerns of the contract bettoeen the employer and employee.'

2.11 In the instant case, it is submitted that the Applicant provides the canteen facility in

terms of the contractual agreement entered into between the employer and employee.
The contractual agreement specifically provides for availment of benefits and
allowances as per the Company's policy which apart from other benefits also provides
for canteen services to employees. In view of this, the said transaction should not be
treated as a supply as per Section 7 of the CGST Act read with Schedule [1I. Hence, GST

shall not be leviable on the recovery of nominal amount from the employees.

MERELY PROVIDING A CANTEEN FAQLITY AND SUBSEQUENT DEDUCTION OF NOMINAL COST
WOULD NOT TAKTAMOUNT TOSUPPLY UNDER SECTION 7 OF THE OGST ACT

2.12 Without prejudice to the aforementioned submissions, the Applicant wishes to also
submit that in order to attract GST on the provision of canteen facility to employees, it
is essential that the activity qualify as a 'supply' under Section 7 of the CGST Act.

2.13 The term 'supply’ includes all forms of supply (goods and/or services) and includes
agreeing to supply when the supply is for a consideration and is in the course or
furtherance of business. The word 'supply' is allencompassing, subject to exceptions

carved out in the relevant provisions.

is pertinent to refer to the various facets of the concept of 'supply’, as mentioned under
7 of the CGST Act, in the context of the facts under discussion. The Applicant
beliNes that the following criteria, plays a crucial role to determine the G5T

im tions on provision of such a facility:

. Wy J.ufg;.f ere should be a legal intention of both the parties to the contract to supply and

h 7 teceive the goods or services or both. In the absence of such intention, the transaction

would not amount to supply within a meaning of CGST Act.

- It should involve quid pro quo- viz., the supply transaction requires something in
return of an equivalent value, which the person supplying will obtain, which may be
in monetary terms/ in any other form (with the exception of transactions covered
under the deeming provision as specified in Schedule T); and

- The supply of goods or services or both shall be effected by a person in the course or
furtherance of business.

We have discussed each of the above-mentioned limbs in the ensuing paragraphs.
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The provision of candeen facility to the employees is only on account of a stalutory cbligation

and there is no legal intention to provide any serpice.
2.15 The Applicant submits that there is no legal intention to enter into any contractual

relationship by the Applicant and the provision of canteen facility to the employees is
only due to mandatory statutory obligation.

2.16 The Applicant wishes to reiterate the facts that they provide a demarcated space for
canteen facility as mandated under the provisions of the Factories Act to its employees
for consumption of food. To comply with this statutory obligation, the Applicant offers
the canteen facility and has appointed a Canteen Service Provider to undertake the
preparation of food and regular maintenance of the facility.

2.17 In the instant case, the Applicant has set up the canteen facility on account of a statutory
obligation imposed by the Factories Act on the Applicant in its capacity as the "occupier’
of the factory. This obligation is complied through the Canteen Service Provider

appointed by the Applicant.
There should be an element of reciprocity for an activity to be subject to GST

2.18 As per Section 7 of the CGST Act, an activity could be considered as a supply only if it

ZTCE et :
@r’ RI i, alyze the lerm 'consideration’ in the context of the deduction of nominal amount from

Vg

is 'made or agreed to be made' for a consideration. Thus, it becomes very critical to

ployees’ salary.

i Bperiie
;" J_._J- { ﬁ{f 219 tfé 'consideration' has been defined in Section 2(31) of the CGST Act, 2017 which
W *.." {f ['T‘ Has Heen reproduced below, for ease of reference
kﬁ;} % o : J ideration' in relation to the supply of goods or services or both includes,-
N T ) any payment made or fo be made, whether in money or otherwise, in respeck of, in response

\k‘{:_{.‘___ = i ta, or for the inducement of, the supply of goods or services or both, whether by the recipient
or by anyy other person but shall not include any subsidy given by the Central Govermment
or a State Government;

(b) the monetary value of any act or forbearance, in respect of, in response to, or for the
inducement of, the supply of goods or services or both, whether by the recipient or by any
other persont but shall not include any subsidy given by the Central Government or a Stafe
Govermtment:

Provided that a deposit given in respect of the supply of goods or services or both shall not be

considered ns payment made for such supply unless the supplier applies such deposil as

consideration for the said supply.
2.20 The Applicant wishes to submit that a supply must involve enforceable reciprocal

obligations. Where there was no agreement for a supply between the relevant parties, any
payment subsequently received by the other party is not consideration for supply. If the receipt
of payment is not premised on the enforcement of reciprocal obligations between
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parties, it cannot be linked to a supply for the purpose of levying GST. Hence, it is
submitted that the deduction of employees' salary towards the food availed by the
employees, by the Applicant would constitute a transaction in money between the
Applicant and its employees and would not attain a character of a 'consideration’ in the
absence of quid pro quo.

2.21 To substantiate this principle, the Applicant places reliance on the judgement of Bombay
High Court in the case of Bai Mamubai Trust, Vithaldas Laxmidas Bhatia, Smt. Indu
Vithaldas Bhatia vs. Suchitra2. In the said case, the defendant was permitted to occupy
the premises in question, on payment of royalty. It was contended that the royalty paid
is consideration for the use of such premises and hence, should be subject to tax. It was
held by the High Court that in order for a supply to subject to tax, it is essential that
there is a supply by one person to another. It was further held that the royalty is payment
towards damages for the violation of the plaintiff's right in the suit premises. Such
payment lacks the essential quality of reciprocity to make it a supply and hence, will not
be subject to tax,

2.22 In the instant case, the Applicant deducts a nominal amount from the employees' salary
towards the cost of services availed by them from the Canteen Service Providers without

any commercial objective. Drawing inference from the above, it can be said that if there

A aCE RUL,
P

= Js no reciprocity of any activity or transaction ie. when is no express or implied
[

{procity i.e. quid- pro-quo, between the Applicant and the employees, there can be
negfestion of taxability of such transactions. Thus, in the instant case, the absence of an
14{?&} fiable supply in the case of the provision of a canteen facility to the employees, the
,ﬂfﬁ'f?? ty would not constitute 'consideration’ for any supply.

ted in the course or furtherance of business under the CGST Act

.ln order to qualify as a 'supply’ as mentioned in Section 7 of the CGST Act, it is pertinent

to evaluate the last element of supply i.e. whether the activity is undertaken in the course
of or in furtherance of 'business'. Thus, it becomes important to analyze whether the
provision of canteen facility pursuant to a statutory cbligation could be considered as
being provided 'in the course or furtherance of business'.

2,24 In this regard, the Applicant refers to the definition of 'business', as defined in Section
2(17) of the CGST Act 2017 which reads as follows:

business" includes:
() amy trade, commerce, manufacture, profession, vocation, adventure, wager or any other
similar activity, whether or not it is for a pecuniary benefit:
(b) any activity or transaction in connection with or incidents or ancillary to sub-clause
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(a);

(c) any activily or transaction in the nature of sub-clause (a), whether or not Hiere is
volume, frequency, continuity or regularity of such transaction;

(d) supply or acquisition of goods including capital goods and services in conneclion with
commencement or closure of business;

(e) provision by a club, association, society, or any such body (for a subscription or any
other consideration) of the facilities or benefits to its members;

(f) admission, for a consideration, of persons to any premises;

(g) services supplied by a person as the holder of an office which has been accepted by him
in the course or furtherance of his frade, profession or vocakion;

(1) [activilies of @ race club including by way of totalisator or a license to hook maker or
activities of a licensed book maker in such club; and]

(i) ary actvity or transaction wridertaken by the Central Government, a State Governiment
or any local authority in which they are engaged as public authorities.”

2.25 Considering the nature of activities and transactions undertaken by the Applicant, it is

abundantly clear that the activity under evaluation does not fall within the definition of
business from Sr. No. (¢) to (i} above. Thus, the various elements of the definition of
business as provided in Sr. No. (a) above would need to be analyzed ie. "any trade,
commerce, mamifacture, profession, vocalion, adventire, wager or any other stmilar activity".
2.26 The Black Law's dictionary provides the below definitions for the activities in Sr no (a):

i. Trade - " The business of buying and selling or bartering goods or services; A transaclion or
swap; A business or industry occupation; a craft or profession.”
Commerce "The exchange of goeds and samicgs, esp. on a large-scale involving

stafut tmy categories of inventions that can be pﬂtentfd Examp!t:s of marmufactures are chairs
and Hres,"
iv. Profession "A vocation requiring advanced cducation and training. Collectively, the
members of such vocation.”
v. Vocation - "A person's regular calling or business; one's occupation or profession.”
vi. Adventure - "A commercial undertaking that has an element of risk; a venture. Cf. Joint
venture; A Voyage involving financial and insurable risk, as to a shipment of goods."

vii Wager - "Money or other consideration visked on an uncertain event; a bet or gamble, A
promise ko pay novey or other consideration on the occurrence of an uncerlain event. See
wagering comfract under Comfract.”

2.27 Further reliance is also placed on the case of Cinemax India Limited Vs Union of India®

wherein the term 'furtherance of business' has been pointed out as:
"The meaning of 'furtherance’, as per Black's Law Dictionary, 6th Edilion, 11th reprint, 1997,

is act of furthering, help forward, promotion, advancement or progress. Furtherance of business
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will, thus mean, act of furthering business, helping forward business, promotion of business,
advancement of business or progress of business."

2.28, In the Australian Concise Oxford Dicionary (1997) defines the phrase 'in the course of’
as 'during’ and the word 'furtherance' as to mean 'furthering or being furthered; the
advancement of a scheme ete.’

2.29 Additionally, we refer to the order of the Supreme Court in the case of State of Gujarat
vs. Raipur Manufacturing Co. Lid4, the Pelitioner was engaged in the business of
manufacturing and selling cotton textiles. The petitioner purchased coal for use in the
business of cotton textiles, which was later sold by them. In this context, the Supreme
Court held that - unless there is evidence to show that lhere was an inlention to carry on the
business of selling coal, the mere fact that the coal was sold will not by itself make the Company
a dealer carrying on business in coal. [ was held that the Petitioner was not engaged in the
business of sale of 'coal'.

2.30 Further, in the case of Indian Institute of Technology Vs. State of Uttar Pradesh & Ors.5

it was held that — (a) the statutory obligation of maintenance of a hostel which involved

supply and sale of food was an integral part of the objects of the Institute; and (b) the
running of the said hostel could not be treated as the principal activity of the Institute.

Consequently, the Institute was held to not be doing business.

o view of the above, in the instant case, it is submitted that unless there is evidence of

(N
i ' * . tﬁ’f. ct that the Applicant had any intention of undertaking business and earning profit
oV o ikl \ =0
i ( W in Falijtion to the provision of canteen facilities, and that the facility was merely provided

|
( IR i
1-1 f‘!‘%- _"I" ’ in thiz course of a statutory obligation, the provision of such facility cannot be construed
o — i
e, T By
N % to Pe in the course of or in furtherance of its business operations. Therefore, such
g P !
' HM 3 ansaction cannot be construed as a supply under Section 7 of the CGST Act.

2.32 Moreover, it is submitted that various State Authority for Advance Ruling, including
this Hon'ble Authority, have held that the provision of canteen facilities is not in course
of business, but in the course of a statutory obligation and hence, does not qualify as a
supply under Section 7 of the CGST Act:

i. In the case of Emcure Pharmaceuticals Ltd, this Hon'ble Authority held that the
provision of canteen facilities is not in the course of business and hence, should not
be construed as a 'supply’ under Section 7 of the CGST Act. Therefore, any recovery
on account of the canteen facility should not be subject to tax.

The relevant extract is provided below, for ease of reference:
'The provision of canteen facility is a welfare measure, also mandated by the Factories Act
and is not at all connected to the functioning of their business of developing, manufacturing,
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and marketing phavmaceutical products. Further, the said activity is not a factor which will
take the applicant’s business activity forward.

We also find the applicant is not supplying any canteen service to its employees in the instant
case. Further, the said cantzen facility services are also mot the oufput service of the applicant
since it 1s not in the business of providing canleen service. Rather, we find that, this canteen
facility is provided to employees by the third-party vendors and not by the applicant,
Therefore, the subject case, the applicant is not providing any canteen facility to its employees,
in fact the applicant is a receiver of such services.

Since the provision of canteen facility by the applicant to its employees is not a transaction
made in the course or furtherance of business, and since in terms of Section 7 of the CGST
Act, 2017, for a transaction to qualifiy as supply, it should essentially be made in the course
or furtherance of business, we find that the canteen services provided by the applicant fo ils
employees cannot be considered as a "supply’ under the provisions of the CGST Act, 2017 and
therefore the applicant is not Hable to pay GST on the recoveries made from the employees
towards providing canteen facility at subsidized rafes.

il. In the case of Amneal Pharmaceuticals Ld., the Gujarat Authority for Advance Ruling
held that the company does not undertake any supply for a consideration in respect
of the canteen facility made available to the employees, and therefore, any recovery
of an amount towards such facility will not be subject to G5T.

This view was reiterated by the Gujarat Authority for Advance Ruling in the case of Tata

Motors Ltd.
2.33 Further reliance has been placed in case of Posco India Pune Processing Center Private
Limited, wherein the Applicant was paying the premium towards mediclaim taken for

ir employees and the parents of such employees. Against such payments made they
recovering 50% from their employees. The AAR Maharashtra held that there is no

that the 50% amount recovered can be treated as amounts received for services rendered,

T
w‘H; 5', from their employees cannot be supply of services under the GST laws.

2.34 It is further stated that a similar ruling has been passed in case of In Re: M/s Jotun India
Pvt Ltd by the Authority for Advance Ruling, Maharashtra, wherein it was held that the
recovery of 50% of Parental Health Insurance Premium from employees does nol aniount to
"supply of service" under Section 7 of the CGST Act, as the Assessee was nol in the business of
providing insurance service.

2.35 Also, reliance has been placed in case of Ms. Zydus Lifesciences Ltd. (Formerly known as
Cadila Healthcare Limited.)11, wherein the Authority for Advance Ruling, Gujarat held
that the provision of canteen facilities is not in the course of business and hence, should
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not be construed as a 'supply' under Section 7 of the CGST Act. Therefore, any recovery
on account of the canteen facility should not be subject to tax,
The relevant extract is provided below, for ease of reference:

'Subsidized deduction made by the Applicant from the employees who are availing food
in the factory/corporate office would NOT be considered a supply under the provisions of
Section 7 of Central Goods and Service Tax Act, 2017 and Gujarat Goods and Service
Tax Ack, 2017,
The applicant is not liable to pay GST on the amount deducted/recovered from the
employees. Further the applicant is recipient of canteen sevvice to facilitate the employees
and Canteen Service Provider raised the Bill of canteen charges inclusive of GST as per
the contract. The applicant collects/ recovers the partial amount from the employees and
is required fo pay the gross amount inclusive of GST fo the canleen service by adding
vesidual amount in the employees' portion and is required to pay gross amount of Bill
inclusive GST to the Canteen Service Provider. _

This view was reiterated by the Gujarat Authority for Advance Ruling in the case of M.

Cadmach Machinery Pot. Lid.12, Dishinan Carbogen Amcis Lid 13, M/ ¢ Astral Ltd. 14 and

M/s Intas Pharmaceutical Ltd.15

2.36 Further, reliance has been placed in case of M/s Brandix Apparel India Private Limited16,

wherein the Authority for Advance Ruling, Andhra Pradesh held that provision of
canteen facilities is not in the course of business and hence, should not be construed as
a 'supply’ under Section 7 of the CGST Act and should not be subject to tax.

applicant is involved in the supply of manufacture of apparel and not in the activity
:sism of ami:ﬂau service. The canteen service is not an output service af the upplimr

ﬁzd" provision of canleen facility by the applicant to ﬂw mp!nyees is not a supply as it is
Mot in the course or furtherance of business. Furiher, the applicant is merely collecting 4
part of the canieen expenses from the employee and this does not tantamount to supply as
per Section 7 of the CGST and SGST Act,

Further, even if we analyse the transaction between the applicant and its employees, a
reference to the GST Policy wing Circular 172/04/2022 dated 6th July 2022, para 2, serial
no 5, clarifies that any perquisites provided by the employer to its employee in are In lisu
of the services provided by the employee to the employer in relation to the employnient and
therefore the perquisites provided by the eniployer to the employee will not be subjected to
GST. As provision of canteen facility is a mandate as per Factories Act, 1948, we see that
even considering the employee and evaployer lransaction solely, GST is not applicable.’
237 Given the above submissions, it is submitted that the canteen facility provided to the

-}I\
o

employees by the Applicant is not in the nature of a supply under Section 7 of the CGST
Act, and therefore, is outside the scope of GST and would not be subject to tax, on

account of the following:
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* The canteen facility is provided in pursuance of a statutory obligation under the
Factories Act; there is no supply of service being undertaken,

« The canteen facility is provided to the employees in the course of their employment
with the Applicant. As a result, such activity is excluded from the purview of supply
as per Seclion 7 of the CGST Act read with Schedule IIL

* Notwithstanding the above, the canteen facility is not provided in the course or
furtherance of business; there is no quid pre quo and no intention to undertake the
business of providing canteen facilities.

» Moreover, the recovery related to canteen made by Applicant from its employee is
ultimately paid to the third-party vendor i.e. Sarathi Hospitality Industrial Services.

» This has been substantiated with reference to various Advance Rulings as provided
above which indicates that the canteen facility is not in the nature of supply and
therefore, should not be subject to tax.

In view of the above, it is submitted that the provision of canteen facility should not be

subject to GST.
THE APPLICANT IS ELIGIBLE TQ AVAIL INFUT TAX CREDIT OF THE GST CFIARGED BY THE
CANTEEN SERVICE PROVIDER

38 In order to determine whether the Applicant is eligible to avail ITC on the GST charged

Canteen Service Provider, it is pertinent to refer to Section 16(1) of the CGST Act.
levant extract of Section 16 of the CGST Act, 2017 is reproduced below:

very registered person shall, subject to such conditions and restrictions as may be
tbed and in the manner specified in section 48, be entitled to take credit of imput tax
reed on any supply of goods or services or both to him which are used or intended to be
Ased in the course or furtherance of his business and the said amount shall be crediled to the
2o electronic credit ledger of such person.

2.39 Based on a plain reading of the CGST Act, we understand that credit of input tax charged

on supply of services would only be allowed when such goods or services or both are
used or intended to be used in the course or furtherance of business. In this regard, the
Applicant wishes to submit that the Canteen Service Provider provides the services to the
Applicant in the form of preparation of food and maintenance of the canteen premises for
the Applicant's employees. Such services are provided in pursuance of the Applicant's
obligation to provide such facilities to its employees, in the capacity of an 'occupier’ of the
factory under the Factories Act.
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2.40 It is also crucial to refer to the provisions of Section 17(5)(b) of the CGST Act, 2017 which
provides for ITC which will not be available to an assessee. We have reproduced below
the relevant portion of the said provision:

"(b) the following supply of goods or services or both-

(i) food and beverages, outdoor catering, beauty treatment, health services, cosmetic and plastic
surgery, leasing, renting or hiring of motor vehicles, vessels or afrcraft referred to in clause
{a) or clause (an) except when used for the purposes specified therein, life insurance and health
insurance:

Provided that the input tax credit in respect of such goods or services or bolh shall be available
where an inward supply of such goods or services or both is used by a registered person for
making an outward taxable supply of the same category of goods or services or both or as an
element of a taxable composite or mixed supply;

(ii) membership of a club, health and fitness cenlre; and

(ifi) travel benefits extended to employees on vacation such as leave or home travel concession:

Provided that the input tax credit in respect of such goods or services or both shall be
avai hiere it is ] or an emipl ide the same fo lowees

under any latw for the time being in force.”
2.41 In this regard, we wish to reiterate the fact that the Applicant is engaged in the business

of manufacture and sale of industrial trucks and supply chain management selutions and
is registered under the provisions of Factories Act. As per Section 46 of the Factories Act,
‘in any specified factory wherein more than 250 workers are ordinarily employed, a canteen or
teens, shall be provided and mammiained by the ' Occupier' for the use of the workers." In this

and to Section 2(n)} of the Factories Act, which defines the term 'accupier’ of a factory to
mean "the person who fas ultimate control over the affairs of the factory'. In the instant case,
the Applicant has employed more than 250 workers and therefore, the provisions relating
to the maintenance and provision of canteen facilities for the use of the workers would be
applicable and also the Applicant has the ultimate control over the affairs of the factory
and hence will be treated as the occupier.

2.42 Further, the Applicant wishes to place reliance on the Circular No 172/04,/2022- GST
dated 6th July 2022, wherein it has been clarified that the proviso at the end of clause (b)
of Section 17(5) is applicable to the entire clause (b} of Section 17(5). The Circular intends
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to clarify that ITC on food and beverages, outdoor catering, health services eic covered
under Section 17(5) of the CGST Act would not be restricted provided it is obligatory for
an employer to provide the same to its employees under any law for the time being in
force. The relevant paragraph of the Circular is provided below:

'Q3. Whether the proviso at the end of clause (b) of sub-section (5) of section 17 of the CGST
Act is applicable lo the entire clause (b) or the said proviso is applicable only to sub-clause
(iii) of clause (b)?
1. Vide the Central Goods and Sevvice Tax (Amendment Act) 2018, clause (b) of sub-section
(5) of section 17 of the CGST Act was substituted with effect from 01.02.2019. After the
saiel substitution, the proviso after sub-clause (iii) of clause (b) of sub-section (5) of section
17 of the CGST Act provides as under:
*Provided that the input tax credit in respect of such goods or services or both shall be
auailable, where it is obligatory for an employer to provide the same to its employees under
anty law for the time being in force."
2. The said amendment in sub-seclion (5) of section 17 of the CGST Acl was made based on
the recommendations of GST Council in its 28th meeling. The intent of the said amendment
in sub-section (5) of section 17, as recommended by the GST Council in its 28th meeting,
was made known to the trade and industry through the Press note on recommendations
made during the 28ih meeting of the GST Council, dated 21.07.2018. It had been clarified
"that scope of inpul lax credit is being widened, and it would now be made available in
respect of goods or services which are obligatory for an employer to provide to its employees,
wnder any law for the time being in force.
3. Accordingly, it is clarified that the proviso after sub-clause (iii) of clause (b) of sub-section
- {®) of section 17 of the CGST Act is applicable to the whele of clause (b} of sub-section (3) of
tion 17 of the CGST Acl.'

applicable in the instance case, since the canteen facility is extended to its employees as a
part of its statutory obligations under the provisions of Factories Act.

243 Additionally, we refer to the ruling of the Appellate Authority of Advance Ruling
Madhya Fradesh in the case M/ Bharat Onian Refineries17 wherein it was held that ITC of
GST paid to canteen service provider would be available to the appellant in terms of
proviso under Section 17(5)(b) where it is obligatory for an employer to provide the same
to its employees under any law. The relevant portion of the said Ruling is reproduced
below:

'As regards provision of canteen facility we find that the appellant has submitted that the
canlesn facility was required to be provided by a company as per Section 46 of the Factories
Act, 1948. Therefore, applying the proviso under Section 17(5)(b) that the input tax credit
in respect of such goods or services or both shall be available, where it is obligatory for an
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employer to provide the same to its employees under any law, we are of the view that input
credit of GST paid would be available to the appellant.'
2 44 Based on the aforementioned provisions and judicial precedents cited, there is no doubt

that a taxpayer is allowed to avail ITC on procurement of foods or beverages when the
same is made under any existing and enforceable law, Further, the Applicant has
discussed in para above the statutory obligation cast upon it under the Section 46 of the
Factories Act, to provide canteen facility to its employees.

2.45 Considering the above, it is stated that the Applicant is allowed to avail input tax credit
on the GST charged by the Canteen Service Provider as it is under a legal requirement.

Question No, 2.

Whether the dechiction of nominal amount by the Applicant from the salary of the employees who
will be availing the non-air-conditioned bus transporiation facility proposed to be provided by the
prospective Transport Service Provider will be construed as 'supply of service’ by the Applicant
under the provisions of Section 7 of Central Goods and Service Tax Act, 2017 and Maharashira
Goods and Service Tax Ack, 20177
a. In case answer to above is yes, whether GST is applicable on the nominal amount to be
deducted from the salaries of employees?
b. Whether ITC will be available to the Applicant on GST that would be charged by the Transport
Service Provider for providing the non-nir-conditioned bus transportation seyvices?
To analyse whether arranging the transportation facility weuld be considered as a 'supply

of service' by the Applicant to the employees, we have relied on the following legal

h A OF PROPOSED TRANSPORT FACILITY THROUGH THE PROSFECTIVE TRANSPORT:
w EIRKLE PROVIDER AND SUBSEQUENT DEDUCTION OF NOMINAL COST WOULD NOT
'ﬁ"" TAJ\]JM PUNT TO 'SUPPLY' UNDER SECTION 7 OF THE CGST ACT

to its employees. In this regard, the Applicant has completely placed its reliance upon the

following interpretation of the legal provisions.

2 47 The Applicant has made submission regarding the legislative framework in relation to
the concept of 'supply' in para 2.3 to 2.6 above, which will also be squarely applicable in
the context of transportation services proposed to be provided to the Applicant's
employees. In the context of whether the transportation facility proposed to be provided
by the Applicant qualifies as a 'supply’, the Applicant makes the following submissions.
Transportation facility to be provided by the Applicant is the course of employment and therefore,
does not qualify as a supply under the CGST Act.
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248 The Applicant wishes to engage third-party Transport Service Provider to provide
transportation facility to ils employses for commute between the office and residence in
non- air-conditioned buses. Given that the factory premises is located outside the city
limits, the Applicant will offer the bus transportation services to ensure that the
employees are able to travel to work and therefore, maintain continuity of business. The
bus transportation facility would be made available by the Applicant to ensure the safety
and convenience of the employees.

249 The proposed bus transportation facility would be offered only to the employees as
specified in the transportation policy of the company. Therefore, in order to avail the bus
transportation services, the specified employees would be required to display the bus
cards and employee IDs issued by the Applicant to board the bus and avail the bus
facility. The prospective service provider will provide transportation services, according
to the pre-approved routes provided by the Applicant. Once an employee ceases to be in
employment with the Applicant, he/she is not authorized to use the transportation
facility. In other words, an employer - employee relationship is a mandatory requirement
to avail this facility.

2.50 As mentioned above, as per Section 7 read with Schedule ITI of the CGST Act, the Suppl.:,'

of services by an employee to an employer in the course of employment will neither be in

:\ e nature of a supply of goods or services. Given that the proposed facility will be

in case of Tata Motors Limited 18, wherein the taxability of bus transportation facility
offered by the Tata Motors Lid. was being evaluated. In this regard, it was held that since
the Applicant (i.e. Tata Motors) had not been supplying any services to its employees, in
view of the provisions of Schedule-11I, GST was not applicable on the nominal amounts
recovered by the said Applicant from its employees for providing transportation facilities
(with the same being applicable to canteen facility). It was further observed that the
Applicant, in its capacity of being the employer was the recipient of the service and
employees were the users of such services. This Hon'ble AAR held that by virtue of
Clause 1 of Schedule-1Il to CGST Act 2017, GST was not applicable to the nominal amount
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recovered by the applicants from their employees, The relevant paragraph from the said
Ruling is reproduced below for ease of reference:

'5.3.2 In the subject case we find that the applicant is not providing transportation facility to its
employees, in fact the applicant is a receiver of such services in the instant case. The applicant's
contentions that they are eligible for exemption from GST under 51, No. 15(b) of Netification No.
12/2017-Central Tax (Rate) dated 28-6-2017 in respect of nominal amounts of recoveries made
from iheir employees towards bus transporiation service, is not correct. 'The exemption under the
said notification is available only when the supply is taxable in the first place. In the subject case,
the transaction between the applicant & their employees, due to " Employer-Employee" relation as
stated by the applicant in their submissions, is not a supply under G5T Act.
5.3.3 To answer the second question we now refer to Schedule 11 to the CGST Act which lists
activities which shall be treated neither as a supply of goods nor a supply of services. As per clause
1 of the said Schedule-T1. Services by an employee to the employer in the course of or in relation
to his employment shall be treated neither as supply of goods nor a supply of services,
5.3.4 Since the applicant is not supplying any services to its employees, in view of Schedule 111
mentioned above, we are of the epinion GST is not applicable on the nominal amounts recovered
by Applicants from their employees in the subject case.'

2.52 Given the above, it is submitted that the provision of the proposed transport facility to its
employees by the Applicant, cannot be construed as supply under GST.

There should be an element of reciprocity for an activity to be subfect to GST
2.53 The Applicant wishes to reiterate its submissions mentioned in paragraphs 2.18 to 2.21,

availed by them from the prospective Transport Service Provider, without any

ial objective. Drawing inference from the above submissions, it can be said that

Feité is no reciprocity of any activity or fransaction i.e. when there is no express or

=i

Ei;'_fnf taxability of such transactions. Thus, in the instant case, the absence of an identifiable

supply in the case of the provision of the proposed transportztion facility to the
employees, the activity would not constitute 'consideration’ for any supply.

e suppl effected i or furthen fiess under Act

2.54 The Applicant submits that it is engaged in the business of manufacture and sale of

industrial trucks and supply chain management solutions - which is the Applicant's main

business activity in accordance with the definition of business as provided in Section 2(17)

of the CGST Act.
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2.55 In this regard, it is submitted that the provision of the proposed transportation facility is

not in the nature of or in the course of business, In this regard, we refer to the submissions

made in paragraphs 2.23 to 2.30 above.

2.56 In the instant case, the Applicant proposes to collect nominal amount from the employees

towards the provision of such transportation services.

2.57 Based on the above, it could be inferred the Applicant would not be supplying any

services to its employees but is merely making a facility available to its employees in the
course of their employment. Further, it is submitted that unless there is evidence of the
fact that the Applicant has any intention of undertaking business and earning profit in
relation to the provision of such proposed facilities, the provision of such facility cannot
be construed to be in the course of or in furtherance of its business operations. Therefore,
such proposed transaction cannot be construed as a supply under Section 7 of the CG5T
Act.

2.58 We also refer to another ruling of this TTon'ble Authority, in the case of Integrated Deasions

LB

259 Fi

and Systems India Pot. 14d. 19, where the applicant provided transportation facility to its
employees and recovered a nominal amount from such employees. This Ton'ble
Authority held that the applicant provided the transportation facility as a security, safety and
glfare measure and that the contpany was not engaged in the business of providing bransportation

ar view was also adopted by the Uttar Pradesh Authority for Advance Ruling in
of North Shore Technologies Pot. Lid.20
r, as mentioned above, various Authorities for Advance Ruling in the'r_o_ntext of

455/
employee recoveries have also held that the companies are not engaged in the

providing the services for which recoveries are made from employees, and therefore,

should not be subject to GST. We refer to the Advance Ruling pronounced by the this |
Authority for Advance Ruling in M/s. Posco India Pune Processing Center Private Limiled, in
M/ Jotun India Pvt. Lid, (as mentioned above) and in M/s o Trading India Private limited
reported in [2020] 113 taxmann.com 609 (AAR-UTTAR PRADESH}, wherein the amount
recovered from the employees towards self or parental insurance premium payable to the
insurance company would not be deemed as ‘Supply of service' by the applicant to its

employess.

Page 22 of 50



2.60 Further, reliance has been placed in case of M/s Brandix Apparel India Private Limited,
wherein the Authority for Advance Ruling, Andhra Pradesh held that provision of
transport facilities is not in the course of business and hence, should not be construed as
a 'supply' under
Section 7 of the CGST Act and should not be subject to tax,

From the aforesaid legal provisions, judicial precedents and discussions, it is submitted

that the provision of the proposed transportation facility for the employees cannot be

considered as supply of service as per Section 7 of the CGST Act, and would not be subject
to tax, on account of the following:

« The transport facility proposed to be provided to the employees is in the course of their
employment with the Applicant. As a result, such activity is excluded from the
purview of supply as per Section 7 of the CGST Act read with Schedule II.

« Notwithstanding the above, the transport facility will not be provided in the course or
furtherance of business; there is no quid pro quo and no intention to undertake the
business of providing transport facilities.

= Moreover, the recovery related to transport facility that will be made by Applicant from

its employee will ultimately be paid to the third-party vendor.

1 In order to determine whether the Applicant would be eligible to avail ITC on the GST
that would be charged by the prospective transportation service provider, it is pertinent
to refer to Section 16(1) of the CGST Act. The relevant extract of Section 16 of the CGST

Act, 2017 is reproduced below:

(1) Every registered person shall, subfect to such conditions and restrictions as may be prescribed
and in the manner specified in section 49, be entitled to take credit of input tax charged on any
supply of goods or services or both to him which are used or tnlended to be used in the course or
furtherance of his business and the said amount shall be credited to the electronic credit ledger of
sich person.

2.62 Based on a plain reading of the CGST Act, credit of input tax that would be charged on

supply of services would only be allowed when such goods or services or both are used
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or intended to be used in the course or furtherance of business. In this regard, the
Applicant wishes to submit that the prospective Transport Service Provider will be
providing the services lo the Applicant in the transportation of employees to and from
the premises of the Applicant. Such services that will be provided in pursuance of the
Applicant's obligation to provide such facilities to its employees is in the course of its
employment.

263 It is also crucial to refer to the provisions of Section 17(5)(a) of the CGST Act, which
provides for ITC which will not be available to an assessee. We have reproduced below
the relevant portion of the provision:

"(a) motor vehicles for transportation of persons having approved seating capacity of not more
than thirteen persons (including the driver), except when they are used for making the following
taxable supplics, namely:-
(A) further supply of such motor vehicles; or
(B) transportation of passengers; or
(C) imparting training on driving such motor velicles'

2.64 Given the above, it is submitted that ITC of tax payable on the supply of proposed
transportation services by a motor vehicle with the capacity of more than 13 persons, will
be available as ITC. Therefore, the Applicant should be eligible to avail ITC of the tax that

would be charged on the invoices raised by the prospective Transport Service Provider.

{portation of employees to & from workplace. The relevant question was answered
is Hon'ble AAR is reproduced below:

provider on hiring of bus/miotor vehicle having seating capacity of more than thirteen person for
transportation of employees to & from workplace?

Answer: - ITC is auailable to the applicant but only after 01.02.2019.

A copy of the advance ruling is enclosed with this application.
2,66 Based on the aforementioned provisions and judicial precedents cited, there is no doubt

that a taxpayer is allowed to avail [T'C on the procurement of services of transportation
of passengers by a non-airconditioned bus for passengers exceeding 13 passengers.

2,67 Considering the above provision and facts of the case, it is submitted that the Applicant
should be allowed to avail [TC on the GST that would be charged by the prospective
Transport Service Provider.
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2.68 In this regard, we refer to the order passed by Authority for Advance Ruling Uttar
Pradesh in case of Dr Willmar Schwabe (1) Private Limited Z1wherein it was held that the
applicant was specifically using motor vehicles having approved seating capacity of more
than thirteen persons (including the driver) would be eligible for Input tax after
01.02.2019. The relevant portion of the said ruling is reproduced below:

'In Ihe subject case, since the applicant has specifically submitted that they are using motor
vehicles having approved seating capacity of more than thirteen persons (including the driver), the
applicant shall be eligible for Input Tax Credit. In this case, however we would like to make it very
clear that if the motor vehicle hirved by them does not have an approved seating capacity of more
than thirteen persons (inchiding the driver), then in that case the applicant will not be eligible for
Input Tax Credit.

As per clause 1 of the safd Schedule-I11, services by an employee to the employer in the course of
or in relation to his employment shall be treated neither as a supply of goods nor a supply of
services. Since the applicant is not supplying any services to its employees, in view ¢of Schedule
1] mentioned above, it is held that GST is not applicable on the nominal amounts recovered by
Applicants from their employees in the subject case.'

A copy of the advance ruling is enclosed with this application.

In view of the above, it is submitted that the ITC of the tax payable by the Applicant on
the value of services that would be provided by the prospective Transport Service
Provider will be available as ITC.

& NTENTION - AS PER THE JURISDICTIONAL OFFICER:
"~ 7ONicer Submitted in respect of M/s Kion India Private Limited holding GSTIN: -

CCJ5370R1ZX, the reply in this regard is submilting is as under: -

uuu —

Applicant’s factory premises.

2. As per the Company policy, the Applicant recovers a pre-agreed nominal amount of
INR 450 from the monthly salary of all the employees.

3. As per Circular No. 172/04,/2022-GST dated 06 July 2022, following clarification is
given regarding at Sr no 3 interpretation of section 17(5) of the CGST Act and at Sr
no 5 perquisites provided by employer to the employees as per contractual

agreement as below:

Sr. | Issue Clarification
No. .
'3 | Whether the proviso at the | 1. Vide the Central Goods and Service Tax
| end of clause (b) of sub- | (Amendment Act) 2018, clause (b) of sub- |
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|

section (3) of section 17 of the
CGST Act is applicable to the
entire clause (b) or the said
proviso is applicable only to
sub-clause (iii) of clause (b)?

section (3) of section 17 of the CGST Act was
substituted with effect from 01.02.2019.
After the said substitution, the proviso after |
subclause (iii} of clause (b) of sub-section
(3) of section 17 of the CGST Act provides as
under:
“Provided that the input tax credit in respect
of such goods or services or both shail be
available, where it is obligatory for an
enmployer to provide the same to its employees
under any lawo for the time being in force.”

2. The said amendment in sub-section (5) of

section 17 of the CGST Act was made based
on the recommendations of GST Coundil in
its 28th meeting. The inient of the said
amendment in sub-section (5) of section 17,
as recommended by the GST Council in its
28th meeting, was made known lo the trade
and industry through the Press Note on
Recommendations made during the 28th |
meeting of the GST Council dated
21.07.2018. It had been clarified “that scope
of input tax credit is being widened, and it
would now be made available in respect of
Goods or services which are obligatory for
an employer to provide to its employees,
urder any law for the time being in force.”
3. Accordingly, it is clarified that the proviso
after sub-clause (i) of clause (b) of sub- |
section (5) of section 17 of the CGST Act is
applicable to the whole of dause (b} of sub-
section (5) of section 17 of the CGST Act.

| Whether various perquisites
| provided by the emplover to
its employees in terms of
contractual agreement
| entered into between the
employer and the employee
are liable for GST?

1. Schedule I11 to the CGST Act provides that
“services by employee to the employer in
the course of or in relation to his
employment” will not be considered as
supply of goods or services and hence GST
is not applicable on services rendered by
employee to employer provided they are in
the course of or in relation to employment.

2. Any perquisites provided by the
employer to its employees in terms of
contractual agreement entered into between
the employer and the employee are in lieu
of the services provided by employee to the
employer in relation to his employment. It
follows therefrom that perquisites provided
by the employer to the employee in terms of
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contractual agreement entered into between |
the employer and the employee, will notbe |
subjected to GST when the same are |
provided in terms of the contract between
the employer and employee.

4. Now in terms of Circular No. 172,/04,/2022-GST dated 06 July 2022, it is clarified that
perquisites provided by the 'employer’ to the ‘employee’ in terms of contractual
agreement entered into between the employer and the employee, will not be
subjected to GST when the same are provided in terms of the contract between the
emplover and employee. Ience this office is of opinion that nominal recovery made
by the Applicant for Canteen facility from it's employees salary is not subjected to
GST.

5. Regarding Input Tax Credit of the GST charged by the Canteen service provider for
providing the catering services, it is observed that the Applicant is having approx.
350 workers in the Company. As per section 46 of Factories Act 1948, it is mandatory
to provide canteen facility to its employees within the factory premises.

6. Also as per proviso after 17(5) (b} it is mentioned that: “Provided that the input tax

//":—E.._H*:JE?‘- credit in respect of such goods or services or both shall be available, where it is

ligatory for an employer to provide the same to its employees under any law for
ime being in force.”

lar No. 172/04/2022-GST dated 06 July 2022 clearly clarifies that post
titution, effective from 1.2.2019, based on the recommendation of the GST

l?{E} of the CGST Act, 2017 is applicable to the whole of clause 17(5)(b).

8. Hence this office is of opinion that ITC of GST charged by CSP will be available to
the Applicant in respect of food and beverages as canteen facility is obligatorily to be
provided under the Factories Act, 1948 as far as provision of canteen service for
employees.

9 It is also submitted that the [TC on G5T cha:ge:d by the CSP will be restricted to the
extent of cost borne by the Applicant only. 10. This office has relied on the decision
of Hon. Gujrat Advance Ruling No GU]/ GAAR/R/2023/ 23 Dt. 19/06,/2023 in case
of M/s. Tata Autocomp Systems Lid.

B} IRANSPORTATION FACILITY:
1. The Applicant proposes to provide bus transportation facility lo ensure the safety of

their employees. In this regard, the Applicant wishes to enter into a contract with a
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vendor for the provisions of bus transportation facility to and from the factory to the
employees.

2. This policy would be applicable to employees as specified in the company policy and
pre-agreed nominal amount would be recovered from monthly salary of the
employees who avail the bus transportation facility.

3. As discussed earlier, in terms of Circular No. 172/04/2022-G51' dated 06 July 2022, it
is clarified that perquisites provided by the 'employer' to the 'employee’ in terms of
contractual agreement entered into between the employer and the employee, will not
be subjected to GST when the same are provided in terms of the contract between the
employer and employee. Hence this office is of opinion that nominal recovery
proposed to be made by the Applicant for Transportation facility from it's employees
salary is not subjected to GST.

4. Regarding Input Tax Credit of the G5T charged by the proposed Transport Service
Provider for providing the transport services, ITC will be available subject to
conditions specified in section 17 (5) of CGST/SGST Act 2017. ie. [TC on leasing,

renting or hiring of motor vehicles for transportation of persons having approved

seating capacity of more than 13 persons (including driver).

It is also submitted that the [TC on GST charged by the TSP will be restricted to the
xlent of cost borne by the Applicant only. 7. This office has relied on the decision of
Hon. Gujrat Advance Ruling No GUJ/GAAR/R/2023/ 23 Dt. 19/06,/2023 in case of
M/s. Tata Autocomp Systems Ltd.

Preliminary e-hearing in the matter held on 15102024, Mr. Vikas Agarawal,
Appeared, and requested for admission of the application. Jurisdictional Officer Mr.
Vijay Desai, Deputy Commissioner of SGST, also appeared.

The application was admitted and called for final hearing on 26.12.2024, Mr. Mohit
Airan, Advocate, Authorized Representative, appeared made oral and written
submissions. Jurisdictional Officer Mr Vijay Desai, Deputy Commissioner of SGST
appeared. We heard both the sides.

5. OBSERVATIONS AND FINDINGS:
5.1 Taxation of nominal recovery of Canteen Services

51.1 We have carefully considered all the material on record and the relevant
provisions of Law. The Applicant is before this authoerity for seeking clarification as
to whether recovery of nominal amount from the employees towards the food
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served in the canteen maintained by the Applicant through the third-party service

provider, as mandated in the Factories Act, 1948 would attract tax under GST.

(1) The Applicant is a Company incorporated under the provisions of the
Companies Act, 1956. It is in the business of the design, manufacture and
distribution of palletized material handling equipment including diesel
forklift, electrical forklift and other warehousing equipment and having a
manufacturing plant wherein more than 250 workers are employed.

{2) We observe that, in order to comply with the obligation under Factories Act
1948, Applicant provides canteen facility to all the workers through a third
party Canteen Service Provider.

{3) As per the employment contract, the employees of the Applicant are eligible for
all the benefits and allowances according to the Company's policy. Pursuant to
the Canteen Policy, where employees avail the canteen facility provided by the
Applicant, the Applicant would deduct INR 450 as cost of such canteen
facilities from the salary of the employee on a monthly basis. The balance
monthly cost of the canteen facilities is borne by the Applicant.

{4) Applicant has contended that the canteen facility is provided in terms of the

contractual agreement entered into between the employer and employee. The

contractual agreement specifically provides for availment of benefits and
allowances as per the Company's policy which apart from other benefits also
provides for canteen services to the employees. In view of this, Applicant has
contended that the said transaction should not be lreated as a supply as per

Section 7 of the CGST Actread with Schedule III and thus GST is not be leviable

on the recovery of nominal amount from the employees.

(5) Various grounds raised by the Applicant to contend that the recovery of nominal

amounts from the employees for providing canteen services are discussed as
below.
5.1.2 Whether supply of canteen services is in the course or furtherance of

business.

(1) The Applicant has taken view that supply of ‘canteen services’ cannot be
regarded as ‘in the course or furtherance of business’. CGST Act, 2017 defines the
expression 'business' under section 2(17) of the CGST Act, 2017. The definition of
‘business' as given in Section 2(17) of the CGST Act, 2017 is as under: -

"(17) "business" includes -
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M/, KION 12

-

(a) any trade, commerce, manufacture, profession, vecation, adventure, wager or
any other similar activity, whether or not it is for a pecuniary benefit;

(b) any activity or transaction in connection with or incidental or ancillary bo sub-
clause (a):

(c) any activity or transaction in the nature of sub-clause (a), whether or not there
s polume, frequency, continuity or regularity of such transaction

This is an inclusive definition wherein various aspects have been listed in the
clauses that would be included in ‘business’. Clause ‘(a)’ of this definition
mentions various activities like trade, commerce, manufacture, profession,
vocation, adventure, wager or any other similar activity. Thus, this clause covers
these activities or any other similar activities. The last phrase 'whether or not itis
for a pecuniary benefit widens the scope of business to include non-profit
activities. Clause (b) mentions that any activity or transactions in connection with
or incidental or ancillary to activities mentioned in (a) would also be included in

‘business’. Clause ‘(c)’ provides that there would not be requirement of volume,

‘a’ of above definition. Let's see whether the activity of supply of canteen services,
falls under the definition of ‘business’, as extracted above. Clause (b) mentions :
that any activity or lransaction incidental or ancillary to principal activity would
also be included in “business’.

The term 'incidental’ has been defined in various dictionaries as under:

Oxford Dictionary - the happening as part of something more important.
Cambridge Dictionary - less important than the thing something is connected
with or part of

Dictionary.com - happening or likely to happen in an unplanned or subordinate
conjunction with something else.

Similarly word ‘ancillary’ has been defined as under:
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Oxford Dictionary - provide necessary support to the main work or activities of

an organisation.

- In addition to something else but not as important.

Cambridge Dictionary: providing support or help.

Dictionary.com - supporting, secondary, subsidlary

The reading of all above definitions clarify that any activity, which supports

the main activity or necessary to carry out the principal activity, is an activity or
transaction in conneclion with or incidental to or ancillary to the principal activity.
The activity of providing food in canteen to its workers who are pivotal to his
principal activity can definitely be said to in connection with or incidental or
ancillary to his main activity of manufacture and distribution of various products.
(3) Further, in terms of Section 2{17) (c), as mentioned in para (1) above, the
volume of transaction is immaterial for the purpose of coverage under ‘Business’,
therefore, even if supply of food is quite insignificant activity in terms of volume
of transaction, still in terms of clause {c) of the aforesaid section, the activity of
supply of supply of canteen services, falls within the definition of "business".

(4) Thus, as discussed above, the activity of supply of canteen services provided

NL"'C;E':B Uizg to the employees falls under the definition of ‘business’ on account of following
S E“%.) two aspects,

1. The activity of supply of canteen services to the employee is connected
with or incidental or ancillary to the principal activity of the taxpayer as
explained above.

2. This activity is mandated by the factories Act, 1948 and sine-qua-non for
businesses having more than 250 workers,

5.1.3 Whether there is supply of canteen services from the company to the

employees
(1) Fundamentally, the subject issue pertains to the transaction between the

Applicant and employees, ie., with respect to the canteen services being

supplied by the Applicant to employees for a consideration, although at

subsidized rates. The Applicant pays the total consideration for the supply of
canteen services to the canteen contractor; and the Applicant in turn supplies

the above said canteen services to their employees.
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(2) It is an undisputed fact that the money consideration charged, although at
subsidized prices, for the supply of canleen services to their employees is
being collected by the Applicant.

(3) Therefore, it is evident on record that there are two distinct and totally different
transactions in the event of supply of canteen services to the employees of the
Applicant. They are: -

i) Supply of canteen services by Lhe canteen contractor to the Applicant
{emplover); and

ii} Supply of canteen services by the Applicant (employer) to their
employees.

(4) In respect of the first transaction, the canteen contractor has been supplying
canteen services to the Applicant (employer) for which the canteen contractor
receives a consideration from the Applicant; on which the Applicant has been
paying G5T at the applicable rates to the canteen contractor.

(5) Similarly, in the second transaction, the Applicant (employer) is supplying the
canteen services to their employees for which the Applicant is receiving
consideration, although at the subsidized rate, from their employees. The
canteen contractor invoices to the company for the entire canteen services, He
charges the consideration along with GST thereon. There is no privity of
contract between the canteen operator and the employees. It is the company

which is providing canteen services to the employees. Company deducts

certain amount from salary of the employees against this supply. Company
makes only part of the recovery and balance cost is borne by the company.
Hence, the criteria of ‘Business’, ‘Consideration’ are met in the transactions of
supply of canteen services by applicant to the employees. Thus, there is
supply of canteen services from Applicant the company to the employees u/s
7(1) of CGST Act, 2017.
5.1.4 Taxability of Supply of Canteen services to the employees
(1} Another contention of the Applicant was that the perquisites forming part of
employment contract were excluded from GST as per the Circular no.
172704 /2022-GST dated 06.07.2022 of CBIC. The relevant extract of the said

circular is reproduced hereunder for ease of reference:
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5, Issue Clarification
MNo.

5 Whether various | 1. Schedule 111 to the CGST Act provides that
perquisites provided by
the employer to its
employees in terms of | course of or in relation to his employment”
contractual agreement
entered into between
the employer and the | services and hence GST is not applicable on
employee are liable for
GST?

'services by employee to the employer in the

will not be considered as supply of goods or

services rendered by employee to employer

provided they are in the course of or In |
| relation to employment.

2. Any perquisites provided by the employer i

to its employees in terms of contractual |
agreement entered into Dbetween the

employer and the employee are in lieu of the

services provided by employee to the

employer in relation to his employment It |
follows therefrom that perquisites provided
| by the employer to the employee in terms of

contractual agreement entered into between I[
the employer and the employee, will not be |
subjected to GST when the same are provided

in terms of the contract between the employer

and employee.

Thus, it is derived from Entry 1 of Schedule [II that “services by an employee to
employer in the course of or in relation to his employment' shall be neither supply
of goods nor supply of services. It could be seen here that Schedule III basically
deals with ‘services by an employee to employer', and not the other way round.
Only as a corollary, the 'services by the employer to the employee), especially
when provided in the form of perquisites, has been discussed in the CBIC Circular
No. 172/04/2022 - GST dated 06.07.2022 in its para 2 mentioned above. From the
above, it could be inferred that perquisites in terms of a contractual agreement

between the employer and employee are not to be subjected to GST.
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(2) It may be seen that in order to place any service provided by the employer to
employee outside the ambit of GST, the same should be in the form of a perquisite.
Though the term 'perquisite’ has not been defined under the provisions of GST,
the same is discussed under the Income Tax Act, where it has been stated in
Section 17(2) as follows: -

" perquisite” includes-

(i) the value of rent-frec accommodation provided lo the assessee by his

employer;

(i) the value of any concession in the maller of rent respecting any

accommodation provided to the assessee try his enployer;

(3) As per Income Tax Act, perquisite is defined to be the value of free benefit or
facility given by the employer to the employees. The collection from the

employees of whatever value, is not covered under ‘perquisite’. It could be

inferred from the above, that any service rendered free of charge, or, concession
siven for any service rendered on a concessional basis shall qualify as a

erquisite. But, it is to be noted that only the value/portion to the extent of

oncession offered by the employer is to be treated as a perquisite and not the
remaining portion/value that has been charged by the employer. Applying the
g said analogy to the instant case, in respect of the canteen services provided by
the applicant to its employees, it becomes clear that the exemption provided in
Entry 1 of Schedule I to the CGST Act, 2017 applies only to the concession part
extended to the employees and not on the value charged to the employees. Thus,
the recoveries made from the employees are liable to levy of tax as it is
consideration against canteen services provided by the Applicant to the
employees.
5.1.5 The Applicant has presented following arguments in support of his stand
(1) The applicant submits that the provision of canteen facility to the emplovees is
only on account of a statutory obligation and there is no legal intention to provide
any service, We observe that Factories Act, 1948 imposes an obligation to provide
canteen services where there are more than 250 workers. TTowever, it does not ask

for free facility. It mandates provision and maintenance of canteen services.
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However, it does not specify about the business model to be used for making
available the same. It may be on own account or through canteen contractor. It
does not specify that it should be free or subsidized. It also does not stipulate about
any exemption from due taxes. Intention of the person is to be derived from the
nature of transaction effected, especially when GST Act defines when a transaction
is to be a taxable supply. Based on the definitions of what constitutes to be
‘business’, ‘consideration’, ‘supply’, if a transaction gets covered as 'taxable
supply’, then the nature of this transaction cannot be altered by saying the said
transaction was undertaken as a statutory obligation. The activities ancillary and
incidental to principal business which are not for pecuniary gain are also covered
under the definition of ‘business’ as provided in the Act.

(2) The applicant submits that there should be an element of reciprocity for an
activity to be subject to GST. The Applicant has argued that the deduction of
employees' salary towards the food availed by the employees, would constitute a
transaction in money between the Applicant and its employees and would not
attain a character of a 'consideration’ in the absence of quid pro quo. We find that
there is clear reciprocity between the employees and the Applicant regarding
provision of canteen services. By the Applicant’s own submission, the subsidized
canteen facility is provided as a part of the employment agreement. This
greement stipulates how much charges are to be recovered from the employees
r providing canteen facility. Clearly, canteen services are provided by the
ployer and deduction of an amount from employees’ salary is the consideration
or the same. There is no substance in calling this transaction as a transaction in
money and that there is no reciprocity. The intention of pecuniary gain is not
necessary for the aclivity to be called as “business’ or ‘supply’. The reliance placed
on Hon'ble BHC Judgement of Bai Mamubal Trust is misplaced as the facts &
issues are different. In that case, the issue was whether royalty payment made for
remaining in possession of suit premises falls within the definition of supply.
Hon'ble court observed that defendant’s occupation pursuant to an order of the
Court cannot be said to be contract involving a supply for consideration. In the
applicant’s case, Applicant is providing cantecn services and in turn is receiving
consideration though at subsidized rates.

(3) Applicant has referred to decision of Cinemax India Ltd v/s. Union of India of
Hon'ble Gujarat High Court. The facts of the case are different than the current
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case. This case pertains to validity of section 65(105) under erstwhile Service Tax
Act. How the definition of ‘business’ under GST Act covers canteen services
provided by applicant is discussed in para 5.1.2 Applicant has further quoted
judgements in case of M/s Raipur Mfg Co. Vs State of Gujarat & IIT Kanpur V/s.
State of UP. However, the facts in these cases and the provisions of law involved
are completely different.

{4) In this regard, we notice that the applicant has further placed reliance on the
ruling of Gujarat AAR in RE: Emecure Pharmaceuticals Limited [2022-VIL-231-
AAR), the ruling of Maharashtra AAR in RE: Tata Motors Limited in [2021-TIOL-
197-AAR-GST - 2020-VIL-257-AAR], the appellate ruling by Gujarat in AAAR in
RE: Amneal Pharmaceuticals Limited [GUJ/GAAAR/APPEAL/2021/07], the
Maharashtra AAR in a ruling in RE: Posco India Pune Processing Centre Pvt Ltd
(Order dated 07.09.2018), Authority for Advance Ruling, Maharashira in M/s
Jotun India Pvt L.td (Order dated 4.10.2019), the Authority for Advance Ruling,
Gujarat in M/s. Zydus Lifesciences Ltd. (Order dated 28.09.2022), M/s. Cadmach
Machinery Pvt. Lid.(Order dated 12.04.2022), M/s. Dishman Carbogen Amcis
Ltd.(Order dated 09.07.2021), M/s. Astral Ltd. .(Order dated 07.03.2022), M/s.
Intas Pharmaceutical Ltd.(Order dated 07.03,2022), the Authority for Advance
Ruling, Andhra Pradesh in M/s Brandix Apparel India Private Limited. We
would like to place on record that an advance ruling pronounced by the Authority
or the Appellate Authority shall be binding enly on the applicant who had sought
it, and the concerned officer or the jurisdictional officer in respect of the applicant.
Further, this authority has placed reliance on Rulings in case of Himachal Pradesh
AAAR dated 26.09.2023 in case of M/s Federal-Mogul Anand Bearings India
Limited, Tamil Nadu AAR dated 05.05.2023 in case of M/s Kothari Sugars and
Chemicals Limited and Tamil Nadu AAR dated 20.12.2023 in case of M/s Faiveley
Transport Rail Technologies India Private Limited.

(5) If any incidental or ancillary supply of goods or services such as canteen
services by the employer to employee were to not fall under ‘business’, it would
not be necessary to provide respite to ‘supplies by employer to employees given
as perquisite” from falling under "supply’ by taking recourse to schedule [IL That
is, if a transaction or activity is not a supply u/s 7(1) of CGST Act, then there
would not be necessity to place such a transaction u/s 7(2)(a) for deeming it to be
neither supply of goods nor supply of services. Hence, as discussed in Para 5.1.2
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and 5.1.3, Applicant's activity of supply of canteen services falls u/s 7(1) of CGST
Act, 2017, As discussed in Para 5.1.4, only the perquisites i.e., free supplies, in
terms of a contractual agreement between the employer and employee are not to
be subjected to GST as these are in lieu of the services provided by employee to
the employer in relation to his employment. Hence, the recoveries made from the
employees are liable to levy of tax as it is consideration against canteen services
provided by the Applicant to the employees.
5.2 Whether ITC of tax paid to caterer for Canteen Services is available
5.2.1 Now, coming to the other issue which is to be decided here is, whether input
tax credit (ITC) is available to the Applicant on G5T charged by the service
provider on the canteen facility provided to employees working in the
factory.
5.2.2 Before deliberating on this issue, it would be prudent to refer to the Section
17(5)(b) of CGST Act, 2017, which pertains to blocking of ITC:
'Section 17(5): Notwithstanding anything contained in sub-section (1)
of section 16 and sub-section (1) of section 18, imput fax credit shall not
be available in respect of the following, namely: -
(b) the following supply of goods or services or both-
(i) food and beverages, outdoor calering, beauty treatment, health
services, cosmetic and plastic surgery, leasing, renting or hiring of motor
vehicles, vessels or aircraft referred lo in clause (a) or clause (aa) except
when used for the purposes specified therein, life insurance and health
insurance:
Provided that the input tax credit in respect of such goods or services or
both shall be available where an inward supply of such goods or services
or both is used by a registered person for making an oufward taxable
supply of the same category of goods or services or both or as an element

of a taxable composite or mixed supply;

(ii) membership of a club, health and fitness centre; and

(iii) travel benefits extended to employees on vacation such as leave or
home iravel concession Provided that the input fax credit in respect of
such goods or services or both shall be available, where it is obligatory for
an employer to provide the same to its employees under any law for the
time being in force."
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5.2.3 As per Section 17(5) of the CGST Act, ITC on food and beverages, outdoor

catering, etc. is not available. However, it is seen that a proviso after sub-
clause (iii) of clause (b) of sub- section (5) of section 17 of the CGST Act is
provided to clarify that the [TC in respect of such goods or services or both
would be eligible where it is obligatory for an employer to provide the same
to its employees under any law for the time being in force.

We observe that that Circular No. 172/04/2022-GST dated 06.07.2022 has
been isstied, by the CBIC, wherein clarifications on various issue pertaining
to GST have been provided. In this Circular, at Sr. No3 of Para 2,
clarification has been provided on the issue as to whether the proviso at the
end of clause () of Section 17(5) of CGST Act is applicable to the entire
clause (b) or only to sub-clause (iii) of clause (b). It has been clarified that
vide the CGST (Amendment Act), 2018, clause (b) of Section 17(3) was
substituted with effect from 01.02.2019 on the recommendation of G5T
Council's 28th meeting and accordingly, the proviso after sub-clause (iii) of
Section 17(5)(b) of CGST Act, is applicable to whole clause (b} of Section
17(5). The relevant portion of above clarification is reproduced below:

1_ E\\ Clarification on various isi f section 17(5) of the CGST Act

|
a

e

Whether the proviso at the end of [ 1. Vide the Central Goods and
clause (b) of sub-section (5) of | Services Tax (Amendment Act), 2018,
section 17 of the CGST Act is | clause (b) of sub-section (5) of section |
applicable to the entire clause (b) or | 17 of the CGST Act was substituted .
the said provise is applicable only | with effect from 1-2-2019. After the
to sub-clause (iii) of clause (b)? | said substitution, the proviso after

' sub-clause (iii) of clause (b) of sub-

' section (5) of section 17 of the CGST

Act provides as under:

" Provided that the input tax credit in |
respect of such goods or services or both
shall be available, where it is obligatory
for an employer to provide the same to
its employees under any lmw for the time
being in force."
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2, The said amendment in sub-section
(5} of section 17 of the CGST Act was
made based on the recommendations
of GST Council in its 28* meeting. The
intent of the said amendment in sub- |
section (5) of section 17, as .
recommended by the GST Council in |
| its 28th meeting, was made known to |
the trade and industry through the
Press Note on Recommendations
made during the 28th meeting of the |
GST Council, dated 21-7-2018. It had
been clarified "that scope of input fax |
credit is being widened, and it would now l
be made available in respect of Goods or
| services which are obligatory for an
employer to provide to its employees,
under any law for the time being in force."
3. Accordingly, it is clarified that the

proviso after sub-clause (jii} of clause |
(b) of sub-section (5) of section 17 of
the CGST Act is applicable to the |
whole of clause (b) of sub-section (5)
| of section 17 of the CGST Act.

5.2.4 The Applicant has submitted that they are a manufacturing unit and that
there are more than 250 workers in the factory and in accordance with
Section 46 of the Factories Act, 1948, it is obligatory on them to provide
canteen facilities within the factory premises. Thus, in light of the above-
mentioned provisions, the ITC of the GST paid in relation to canteen charges
is not blocked under u/s 17(5}(b).

However, the issue of eligibility of input tax credit needs to be examined
further in the light of the facts of the present case and various Tax
Notifications. !
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5.2.5 As per the provisions of the Factories Act, 1948, the Applicant has the legal
responsibility to provide & maintain the canteen. The Applicant has
accordingly, instead of maintaining the canteen himself, has engaged
another person, Canteen Contractor, who is providing canteen services to
the workers of the Applicant on behalf of the said Applicant. The service so
provided is classifinble as "Restaurant Service" and liable to tax. The
Restaurant Service attracts 5% of G5T in terms of entry no.7 (ii) of the
Notification No. 11/2017-Central Tax (Rate) dated 28.06.2017 which was
amended by the Notificaion No. 20/2019-C.T. (Rate) dated 30.09.2019,
effective from 01.10.2019.

5.2.6 From the facts of the case, it is clear that Canteen Contractor is providing

Restaurant Service to the Applicant which is chargeable to GST @5% rate in

terms of Notification No. 11/2017-Central Tax (Rate) dated 28.06.2017, as

amended, without availment of ITC. Under explanation to the aforesaid
eniry, it has been clarified that the concessional rate is mandatory rate and
availing the normal rate of tax will not apply and that is the reason the
amended Notification No. 20/2019-C.T. (Rate) dated 30.09.2019 has been
issued exercising power under Section 16(1) and Section 148 of the CGST

Act, 2017, so as to come out of the provisions permitting availment of ITC.

In other words, a Taxpayer providing Restaurant Service has no option of

taking ITC and providing Restaurant Service at normal rate.

5.2.7 Accordingly, the canteen service provider is providing the restaurant service .
to the workers of the Applicant on behalf the said Applicant and paying Tax
at specified rate of 5% in terms of the Notification ibid. The Applicantis also
recipient of service when viewed in terms of definition of recipient of
service, as defined in Section 2{93)(a) of the CGST Act, 2017, which is
reproduced below: -

"(93) "recipient” of supply of goods or services or both, means -
(a) where a consideration is payable for the supply of goods or services
or both, the person who is liable to pay that consideration;”

5.28 So in the instant case, the flow of the transaction is that the Canteen
Contractor is providing service to the Applicant, which is classifiable as
Restaurant Service and the Applicant himself is also providing same service
to its workers as mandated in the Factories Act, 1948 i.e., he is also providing
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Restaurant Service to its workers. As already mentioned in para 5.2.6, the
Restaurant Service compulsorily attracts rate of 5% without ITC in a non-
specified premise and the Applicants premises is not "specified premises’ in
terms of Notification No. 11/2017-Central Tax (Rate) dated 28.06.2017.
Therefore, though the Section 17(3) of the CGST Act, 2017 does not block
availment of ITC, however, in the present case, availment of ITC is barred
in terms of provisions of Netiflcation No. 11/2017-Central Tax (Rate) dated
28.06.2017 as amended vide Notification No. 20/2019-C.T. (Rate) dated
30.09.2019.

5.2.9 There is another way of looking at the transactions, that, had the Applicant
not engaged any Canteen Contractor but decided to run the canteen himself,
as mandated in the Factories Act, 1948, then alsoc he would be required to
pay 5% of GST on taxable supply without availment of any ITC in terms of
Notification No. 11/2017-Central Tax (Rate) dated 28.06.2017 supra.
"Therefore, just by engaging, a Canteen Contractor, he can't be allowed to
adopt an interpretation for availing ITC which is not available to him in a
case of direct supply of Service.

5.3 Whether the services by the way of non-airconditioned bus
transportation facility provided hy the Applicant to its empluyees would
be construed as ‘supply of service” under GST

5.3.1 Facls of the case are as below.

(1) The fact;;)ry of the Applicant is situated at a remote location in Pune,
outside the city limits, where public ransport is scare. Accordingly, in
order to carry out its business without any disruption and for efficient
functioning of the business as 2 whole, the Applicant propoeses to engage
contractual service provider to provide transportation services for its
employees.

(2) In this regard, the Applicant wishes to enter into a contract with a
Transport Service Provider to provide transportation facility to its
employees between the factory premises and the residence, in non-air-
conditioned buses having seating capacity of more than 13 persons.

(3) As per the policy of the Applicant, the proposed bus transportation
facility will be offered to the employees working at the middle and lower

level management. In order to avail the bus transportation services, the
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employees would be required to display bus cards and employee 1Ds
issued by the Applicant to board the bus and avail the bus facility. The
prospective service provider will provide transportation services
according to the pre-approved routes provided by the Applicant.

(4) Pursuant to the Transport policy, a pre-agreed nominal amount as a cost
of such transportation facility to the Applicant will be deducted from the
employee's salary on a monthly basis availing the transportation facility.
The balance monthly cost of the facilities will be borne by the Applicant.

(5) Applicant has raised the question, whether the deduction of nominal
amount by the Applicant from the salary of the employees who will be
availing the non-air-conditioned bus transportation facility proposed to
be provided by the prospective Transport Service Provider will be
construed as 'supply of service' by the Applicant under the provisions of
Section 7 of Central Goods and Service Tax Act, 2017 and Maharashtra
Goods and Service Tax Act, 2017, Applicant has submitted that, as per
Section 7 read with Schedule IIT of the CGST Act, the supply of services
by an employee to an employer in the course of employment will neither
be in the nature of a supply of goods or services. Given thal the proposed
facility will be provided only to the specified employees and in
pursuance of their relationship as employees of the Applicant, it is
submitted that the proposed transportation services squarely falls under
Schedule 111 to the CGST Act and such facility will not be construed as a
'supply’. Therefore, the provision of such facility will not be subject to
GST.

5.3.2 In this regard, we observe that entry 1 of Schedule IT] of the CGST Act, 2017,

provides that "services by an employee to employer in the course of or in
relation to his employment" shall be neither supply of goods nor supply of
services. It could be seen here that Schedule III basically deals with
'services by an employee to emplover', and not the other way round. Only
as a corollary, the 'services by the employer to the employee', especially
when provided in the form of perquisites, has been discussed in the CBIC
Circular No. 172/04,/2022 - GST dated 06.07.2022 wherein it has been
explained as follows: -
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"Any perquisites provided by the employer to its employees in terms of
contractual agreement entered into between the employer and the
employee are in lieu of the services provided by employee to the employer
in relation to his employment and it follows therefrom that perquisites
provided by the employer to the employee in terms of contractual
agreement entered into between the employer and the employee, will not
be subjected to GST".

From the above, it could be inferred that perquisites in terms of a
contractual agreement between the employer and employee are to be kept
outside the ambit of GST. From the submission of the Applicant, it is seen
that the Company proposes to provide transportation fadility to ils
employees by way of contractual agreement.

5.3.4 It may be seen that in order to place any service provided by the employer

to employee outside the ambit of GST, the same should be in the form of 2
perquisite. Though the term 'perquisite' has not been defined under the
provisions of GST, the same is discussed under the Income Tax Act, where
it has been stated in Section 17(2) as follows:

"perquisite” includes

(i) the value of rent-free accommodation provided to the assessee by his employer;
(ii) the value of any concession in the matter of rent respecting any accommodation
provided to the assessee by his employer;”

As per Income Tax Act, perquisite is defined to be the value of benefit
given to the employees. This is the value of perquisite which is in lieu of
the services of the employees which are not leviable to tax by the virtue of
entry-1 of schedule IIL The collection from the employees of whatever
nominal value is not covered under ‘perquisite’ and is liable for levy of tax.
It could be further inferred from the above, that any service rendered free
of charge, shall qualify as a perquisite. We find that in the instant case,
Applicant is offering the transportation facility at nominal value to its
employees. Hence GST would be applicable on the recoveries made in
respect of these services provided to the employees.
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5.3.5 Taxpayer has taken similar arguments that were taken for taxation of
recoveries for canleen services provided. These have already been
discussed in Para 5.1.2,5.1.3,5.14 and 5.1.5.

53.6 Applicant has quoted this Authority AAR in case of Tata Motors Limited,
wherein the taxability of bus transportation facility offered by the Tata
Motors Ltd. was being evaluated. In this regard, it was held that since the
Applicant (i.e. Tata Motors) had not been supplying any services to its
employees, in view of the provisions of Schedule-Ill, GST was not
applicable on the nominal amounts recovered by the said Applicant from
its employees for providing transportation facilities. We observe that the
said Ruling was prior to clarification by Circular No. 172/04,/2022 - G5T
dated 06.07.2022. It was clarified that only the perguisite offered in lieu of
employee services would as corollary to services mentioned in entry 1 of
Schedule III would be eligible for non-subjection of GSI. Perquisite as
explained in Para 5.3.4 is defined to be the value of benefit given to the
employees. Applicant has proposed to receive services from third party in
respect of hire or lease or renting of transportation buses. Applicant is
using these buses for transportation of its employees from their home to
work place and vice versa. There is no privity of contract between the
third-party transport service provider and the employees of the applicant.

Hence, the applicant received the service from the transport buses

provider and provides transportation services to the employees. However,
when these services are provided by charging some consideration of
whatever value, it would not be perquisite or a service in lieu of employee
services, this would be very much supply of transportation services to the
employees and liable to tax.

5.4 Value in respect of which canteen and transportation services are taxable
As explained in above paras, supply of canteen services and
transportation services to the employees would in normal course constitute to
be the supply of services u,/s 7 (1) of GST Act 2017. However, it is now clarified
by the CBIC circular No. 172/04/2022/ GST dated 6th July 2022 that perquisite
provided to the employees in view of the Contractual Agreement would not be
subjected to GST. [t is clarified that such perquisite are in lieu of the services
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provided by the employees to the employer in the course of or in relation to his
employment, and should not be subjected to GST.

Supplies of any services would not be subjected to GST only under the
following circumstances.
1. Such services are exempt under the notification number 12/ 2017, CT(R)

dated 28/06/2017.
2. Such a transaction in services is a non-GST supply.
3. Such services are not supply as per provisions in section 7 of CGST Act,

2m7

The supply of canteen and transportation services in the nature of

perquisite by the emplover to the employee would not have respite from two
aspects mentioned at Sr.No.1 and 2 above as the said supply is neither
exempted nor a Non-GST supply. Hence, it needs to be analysed if such
services can be called as supply u/s 7.
The activity of provision of canteen and transportation services to the
employees are in the course of business (as detailed in paras above).
Consideration is absent or nominal. As per Section 7(1)(c), 'the activitics
specified in Schedule 1, made or agreed to be made withoul consideration” have
been defined to be included in ‘Supply’. Serial Number 2 of Schedule 1 reads

RULIY~

——

as below,
* 2. Supply of goods or services or both between related persons or befween
distinct persons as specified in section 25, when made in the course or furtherance
of business: Provided that gifts not exceeding fifty thousand rupees in value in a
financial year by an employer to an employee shall not be treated as supply of goods
or services or both.

Further, Explanation to Section 15 reads as below.
Explanation. — For the purpeses of this Act,-- fw) persons shail be deemed o be
—related persons

if— (i) such persons ave officers or directors of one another's businesses;

(ii) such persons are legally recognised pariners in business; '

(ili) such persons are employer and employee;

As per ‘a(iii)’, employer and employee are deemed to be related persons for the

purposes of this Act. This means any lransaction between employer and
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employee will not come out of ‘supply’ for the reason of not having
consideration. However, respite to such transactions has come through
Schedule 3. Section 7(2)(a) states that, notwithstanding anything in sub-section
(1), activities or transactions specified in Schedule ITI shall be treated neither as
a supply of goods nor a supply of services, Serial Number 1 of Schedule 11l is
as below.

“1.  Services by an employee {o the employer in the course of or in relation to his

employment. ™

This entry includes only the services by an employec to the employer.
However, it has been clarified by the above referred Circular that “as corollary
to this provision, the perquisite given to the employees in view of the
contractual agreement are in lieu of services given by the employee to the
employer and should not be subjected to G5T", As the supply of perquisite by
the employer to the employee would not have respite from above lwo aspects
mentioned at Sr.No.1 and 2 above as the said supply Is neither exempted nor a
Non-GST supply, it would be appropriate to interpret that the perquisite given
to the employees in view of the contractual agreement are in lieu of services
given by the employee to the employer and would not be subjected to GST by
deeming it to be part of Schedule 1II as a corollary to entry at Sr.No.l of
Schedule III for cohesive interpretation.

The value of the outward supply of canteen and transportation service
can be considered as having two parts. First part is the amount of recovery that
is made from the employees, and second part is balance value of the services
provided by the emplover as perquisite which is in the lieu of the services
provided by employees to the employer. The entire balance value of the
services for which no amount is charged is the perquisite provided by the
employer to the employees. As this part is in lieu of services of the employees
to the employer which fall under schedule 3, the perquisite part is not taxable,
as a corollary, deeming; it to be falling in the said entry of schedule 3, Hence,
though the employer and emplovee are related parties, the value on which tax
is a liable to be paid is only the recovered amount from the emplovee as the
remaining part of the value is the perquisite provided by the employer which

is not liable to tax as discussed above.
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5.5 Whether ITC is available to the Applicant on GST charged by the
Transport Service Providers for providing the non-air-conditioned bus
transportation services.

5.5.1 The services of bus transportation by the employer to his employee in

terms of contractual agreement entered into between the emplover and
his employee is in lieu of the services provided by employee to the

employer in relation to his employment and will not be subjected to GST.

5.5.2 The service provider of transportation service to the Applicant is required

to discharge GST on the said services. It is seen that ITC on leasing,
renting or hiring of motor vehicles for transportation of passengers
having approved seating capacity of more than 13 persons is not blocked
u/s 17(5)(b)(1).

5.5.3 The transportation of employees by picking them from their residence to

.04

the factory or office premises is merely for personal convenience of the
employees to enable them to reach the premises of the office 50 as to
participate in the business activity.

Hon'ble High court of Bombay in Solar Industries India Limited Vs
Commissioner, Central Excise, Customs and Service Tax (Bombay High
Court) held that Cenvat Credit is not eligible on facility of transportation
provided by the appellant to its employees as same was merely in the
nature of service for personal use or consumption of its employees. The
substantial question of law involved in the said judgement is:

1. Whether the services provided by a Manufacturer of transportation of
its employees, from their designated pick up points to their workplace,
by Bus, would amount to a service for personal use or consumption of
any of the employees?"

2. Whether the activity of providing bus transport services to its
employees, at the cost of the Manufacturer, to reach factory in time and
the expenses incurred by the Manufacturer in providing such service,
(which amount is taken into consideration, while determining the final
price of the preduct) can be said to be a component leading to the
manufacturing activity, so as to entitle the Manufacturer, the benefit of
Cenvat Credit?
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The view held by Hon'ble High court is produced below:
"The transportation of employees from dislance of about 40 ks for

reaching factory is not an activity which could be said to be a part of
manufacturing activity. It is merely for personal convenience of the
employees to enable them lo reach the premises of the factory so as lo
thereafter participate in the mamufacturing activity.

In this regard, the reliance is placed on the judgment of the Karnataka
High Court in Toyota Kirloskar Motor Private Limited vs THE
COMMISSIONER OF CENTRAL TAX wherein food and beverages
were provided by the appellant therein to its employees by engaging the
services of an outdoor calerer. This was sought to be treated as "input
service" since there was a statutory duty on the appellunt to establish a
canteen for its employees. Considering the effect of definifion of "tnput
service” after 01.04.2011 it was found that establishment of such canteen
was primarily for persoral use or consumphion of the entployees and affer
such amendment no cenvat credit could be availed. This view has been
upheld by the Hon'ble Supreme Court while dismissing the Special [ eave
Petition on 18.11.2021 preferred by the said appellant. The facts of the
present case also indicate that the facility of transportation provided by
the appeliant to its employees was merely in the nature of service for

personal use or consumption of its employees."

5.5.5 It is pertinent to note that the Hon'ble High Court held its view on the'
nature of services, under contention between taxpayer and the
department, notwithstanding that they are not explicitly cat'egurizcﬂ as -
service for personal use or consumption of its employees under the
provisions of the existing laws. Thus, we find that the ratio of court
judgment is applicable in the current taxation regime and particularly to
the current issue contended by the taxpayer.

5.5.6 Hired motor vehicles would be used by the applicant for provision of
service of transportation of employees from residence to factory or office
premises. The services of leased or hired metor vehicles are consumed
for discharging obligation towards employees.

5.5.7 Section 17(5)(g) of CGST/MGST Act 2017 states that input tax credit shall

not be available in respect of goods or services or both used for personal
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consumption, Provision of service of transportation of employees from
residence to factory or office premises has been used for personal
consumption or comfort of employees. The applicant is not under any
statutory obligation to provide these services to his employees and the
services provided comes under calegory of personal consumption which
makes the applicant ineligible to avail input tax credit on the invoices
issued to him by the transporter for transportation of employees as per
Section 17(5)(g) of CG5T/MGST Act 2017.

6. In view of the extensive deliberations as held hereinabove, we pass an order as
follows:

ORDER
(Under Section 98 of the Central Goods and Services Tax Act, 2017 and the Maharashtra
Goods and Services Tax Act, 2017)

For reasons as discussed in the body of the order, the questions are answered thus -

Question 1: Whether the deduction of a nominal amount by the Applicant from the salary

of the employees who are availing the facility of food provided in the factory

premises would be considered as a "Supply of Service” by the Applicant under

the provisions of Section 7 of Central Goods and Service Tax Act, 2017 and

Maharashira Goods and Service Tax Act, 20172

a. In case answer to above is yes, whether GST is applicable on the nominal
amount to be deducted from the salaries of employees?

b. Whether I'TC is available to the Applicant on GST charged by the Canteen
Service Provider for providing the catering services?

. Answered in the Affirmative to the extent of recoveries made from the

mployees

Answered in the Affirmative

Answered in the Negative

'2':‘545 - QugsWgH 2: Whether the deduction of nominal amount by the Applicant from the
ULRAS T salary of the employees who will be availing the non-air-conditioned
bus transportation facility proposed to be provided by the prospective
Transport Service Provider will be construed as 'supply of service' by
the Applicant under the provisions of Section 7 of Central Goods and
Service Tax Act, 2017 and Maharashtra Goods and Service Tax Act,
20177
a. In case answer to above is yes, whether GST is applicable on the
nominal amount to be deducted from the salaries of employees?
b. Whether [TC will be available to the Applicant on GST that would
be charged by the Transport Service Provider for providing the non-
air-conditioned bus transportation services? -
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Answer: - 1. Answered in the Affirmative to the extent of recoveries made from the
employees

a. Answered in the Affirmative
b, Answered in the Negative

O —_—
G 1L
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PRIYA JADHAV
(MEMBER)

. The applicant

. The concerned Central / State officer

. The Commissioner of State Tax, Maharashtra State, Mumbai

. The Pr. Chief Commissioner of Central Tax, Churchgate, Mumbai
. The Joint commissioner of State Tax, Mahavikas for Website,

LI s A B e

MNote: -An Appeal against this advance ruling order shall be made before The Maharashtra
Appellate Authority for Advance Ruling for Goods and Services Tax, 15 floor, Air India
Building, Nariman Point, Mumbai - 400021. Online facility is available on gst.gov.in for
online appeal application against order passed by Advance Ruling Authority.
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