HARYANA AUTHORITY FOR ADVANCE RULING, TION
GOODS AND SERVICES TAX, ax

HARYANA VANUYA BHAWAN, PLOT NO I-3, SECTOR 5,

PANCHKULA-134151 (HARYANA)

ADVANCE RULING NO.HAR/HAAR/R/2018-19/6

{In Appiication No. & dated 12.01.2018)

| Name & Address of the Applicant | - | Ms Esprit india Private Limited, Buiiding No 3B, |
16™ Fioar, DLF Cyber City, Phase-lll, Gurgaon,
| Haryana-122002
| GSTINo O6AACCEI90IR1ZX
| Date of Application IR T R SR
| Clause(s) of Section 97(2) of CGST/HGST Act, | - (v} Determinatian of the lability to pay tax on |
| 2017, under which the question(s} raised. any goods of services or both. |
| Date of Personal Hearing i: | 09.04.2018 e g

Present for the Applicant v ] Sh. Nitin Agrawal, Power of .ﬂffé?‘h@?ﬁ?ﬂer

M/s Esprit India Pvt. Ltd.

|
|
e

of the Applicant

| Aaal

1. The applicant namely M/s Esprit India is a subsidiary of M/s Esprit De Corp. (Far East) Limited,
Hong Kong [EDCFE) which in turn is a fellow subsidiary of M/'s Esprit Europe Service GmbH, Germany
("Esprit Germany'). EDCFE is a limited company incorporated in Hong Kong, acts as sourcing service
provider for Esprit Germany, EDCFE assists Esprit Germany in sourcing fon a worldwide basis)] af goods
which includes wearing apparel, shoe & accessories and tabric,

2. EDCFE has engaged Esprit India as a sub-contractor Lo provide sourcing services for the poods on
a non-exclusive basis in India for Esprit Germany. Pursuant to the said arrangement, EDCEE has entered
into an agreement dated 1B.07.2016 with Esprit India in terms of which Esprit india has undertaken to
provide various sourcing support services to EDCEF in refation to performance of the obligations under
its contract with Esprit Germany.

£ Under the agreement, Esprit india Is appointed by EDCFE to provide services to EDCFE in relation
to goods and merchandise including wearing appreal, shoes & accessories and fabric. A brief description
of the functions/respansibilities of EDCFE and Esprit Germany and Esprit India is listed below:

S. | Funetlons/Activities | Role of EDCFE/ Esprit | Role of Esprit india
| No. Germany

| Market rasearch Mo rale i Esarifmi}ruta conducts  market res'eahr(':hﬁmt_c_:_d
i | | understand market dynamics, gather pricing
| ! information from different suppliers and
| advise on the best available combination of |
price, quality and delivery of the goods for |
Esprit Germany. i

Furchase of goods 'E'.'prit Garmany dlreﬁly i Er ulndia ;EI‘F{JTI"I_"I-SH}{S- functmn;a;aaub_
anct trademark purchases goods from | sourcing contractor of EDCFE and does not |

| protection indian suppliers s purchase the goods or trade In its own nams.

| | 1t assists in protection of trademark which

i inciudes ensuring that all suppliers execute all |
| trademark confirmation letters, comply with B

Ay ,
.Uj the trademark protection procedures and - :
A e f comply with the sourcing principles as i {a_n_,\.-r"'*
i &5 | adopted by Esprit Germany/EOCFE, =l
e AT
ety R . - e T P e S e |
~3---+Tdentification of EDCFE provide | Esprit India responsible for collecting data for |
ot e T | guidalines and | the purpose india |
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L7 Contract conclusion

in}:irt_.c;ion; to Esprit] undartakes ‘;.r%e';ﬁﬁgrhevaluation an o various |

india regarding vendor | parameters including experience, reputation,

selection process | quality of product, price etc. based on which |
| the vendor is selected. Esprit India is also |
| responsible for maintaining the existing and |
| new sipplier base in India.

£

‘ Negatiation with the
| suppliers

I Inspection and
| quality control

| Logistics

TEsprit Germany and | Esprit india based on the guidelines received |

Esprit Germany directiy
negotiate and contract | conditions to the extent of instructions and
with supplier in respect requirements received from Esprit Germany
of goods sourced from ' [through EDCFE}) but is not involved in
india. | negotiation.

4

from EDCFE conducts gquality checks at various |
stages of production. It also checks whether
the goods meet the specification, guality, |
delivary time, and other requirement of Esprit !
Germany.

EDCFE frame guidelines i
for  quaiity control
| procedures  to be
| adopted during
. manufacturing,  stock
| keeping in wareshouse
¢+ and transportation

Esprit India makes logistics arrangement for |
the goods in accardance with the instructions
of Esprit Germany received through EDCFE |
| and assure that all documents related to
' shipment of the goods Esprit Germ}y are
| proper.

PmducB‘;;E -tiispat&i‘;éa- 5
by the suppliers to
Esprit Germany.

| Esprit india does not participate In activities |
| ! which bring supplier and Esprit Germany into |

hinding contract of purchase of goods.

=
el
sl
ol

'T-Invu wing and )

| payment

{i}

Mo role in the involcing and payment process |
as all invoices are sent directly by suppliers to
Esprit Germany without any involvement of
Esprit India ]

Suppliers directly
invaice to Esprit Macao
and it makes payment
| directly to the suppliers

Questions on which ruling has been sought by the applicant, are as under:

Taxability of above stated services provided tw Esprit India to its 3ssociate cancern in Hong

Kong EDCFE under GST regime.

{ii}

Whether the above stated services provided by Esprit india are covered under Export of

Services having Zero rated taxability.

HL]

Whether Esprit India is eligible for seeking refund of GST for the taxes paid on input services

ar gaods or both.

RECORDS OF PERSONAL HEARIN

5.

~ 2"°PROVISO TO SECTION 98{2) OF CGST/HGST ACT, 2017

Persanal hearing in the instant case was conducted on 09,04, 2018, which was attended by

sh. Mitin Agrawal, Power of Attorney Holder, M/s Esprit India Pvt. Ltd. He reiterated the submissions
made in their application for advance ruling after detailed discussions, the decision was reserved which

is being released today.

DISCUSSIONS AND FINDINGS OF THE AUTHORITY

B.

As regards the taxability of raxability of above stated services provided by Esprit India to its |

Asseciate concern in Hong Keng ERCFE under G5T regime, it is observed that as per as per Explanatory

- fptes 1o the Scheme of Classification of Services read with Notification No.11/2017-Central Tax [Rate)
: '{ff.Zﬂ.rf"f?;fgﬂl? las amended), the services enumerated by the applicant in tabular form as given above,
qualify h'_s‘_g@xahle services, in the following manner and chargeable to G5T under forward charge.
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5. | Functions/Acti | Role of EDCFE/ | Role of Espritindia | SAC & Description | Taxability |
| Mo, | vities Esprit Germany i !
F1 Market | Mo role “TEsprit India conducts | 998371  Market | Taxable
| research | market research to | research services. | under
| understand  market | This service code | forward
. | dynamics, gather | includes market | charge i
' ! pricing information | analysis, analysis of ! 18%

! 5 friam different | competition  and | [5.Mo.21{ii}
i | suppliers and advise | the behaviour of | of i
' an the best avallable | consumers; use of | Notification
' combination of price, | research No. 11/2017-
E i | | quality and delivery of | monographs, | Central  Tax
| | | the goods for Esprit | statistics, | {Rate]
! | Germany. econometric -. dt,28.07.17)
' | models surveys, etc |
- i AN )
__i};;:hasezni-m[s;}ri Germanv-g-é;p“r_ii"india performs | 998599 Other | Taxable on
| goods and directly " its functions as a sub- | support  services : forward
trademark | purchases goads I sourcing contractor Gf; n.e.c. | charge @
| protection | from Indian | EDCFE and does not | ) 18% |
suppliers | purchase the goods or Fusmess :;eiturucesof [5.Mo.23{i |
i | trade in its own nama. | intermediaries . a-l:ld o i
: | i | broker; specialist Notiflcation |
! | advice ather than | \o 11/2007-
| i ]. It asslsts in protection . :::um::j esi::z | {C:;t;jal Tax
: ‘ |?f trademarh. which | e 5 Ny
: ;mcludes ensuring that management ki bl .
I. iall suppliers axecute | oo e rights |
i iaH trademark | to industrial
:cunﬁrmation letters, property (patents, |
_: jcomply  with  the licences, i
| trademark protection trademarks, :
5 el and | oo nchises, ete.) ! |
; tcomply  with  the i
| i sourcing principles as
5 i | adopted by  Esprit i
. | Germany/EDCFE. !
737 T dentification | EDCFE _ pravide [ Esprit india | 998599 Other Taxable |
[ | of suppliers | guidelines and ' respensible for | support  services | underforwar
- instructions  ta cmllectlng data for the | n.e.c. ! d charge @
, Esprit india | purpose  of vendor . I 18%
' | regarding | evaluation, Esprit | TS service code | 1q yy, 5a4)
| vendor selection | India undertakes | Includes  business | of i
- ? process | vendor evaluation on brokerage and | Notification i
' ' Evarious parameters | appraisal - services No.11/20017-
. including  experience, QThErhaniic ireal Central  Tax
i i reputation, quality of | SStAle | (Rate}
' product, price  etc. | | 9t.28.07.17] | ;g )
based on which the} e
“lvendor is selected. (" 4
Esprit India is also | J: = o
I responsible for | |
! maintaining the
ey Lﬂ._ existing  and  pew e ___________ )
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Tsupplier base in India. |

| with the
! suppliers

Esprit Germany
directly

negotiate  and
contract  with
supplier in

respect of goods
sourced  from
| ingdia.

India  only
the

Esprit
communicates
terms and conditions
o the
instructions

of
and

extent

requirements received |
from Esprit Germany |
{through EDCFE) but is
in

not imvolved

negotiation.

! inspection and
quality control

Lo-glslics

[ Esprit Germany
| and EDCFE
| frame guidelines
J for guality
i controt

| procedures
i be

i during
{ manufacturing,
stock keeping in
warehause ang

to

transpartation

dispatched by
the suppliers to
Esprit Germany,

adopted |

the guideiinas
recelved from EDCFE
conducts quality
thecks various
| stages of production,
It also checks whethar

at

| the goods meet the
specification, guality,
delivery  time,
other raguirement of
| Esprit Germany.

and

! t india  makes |
| logistics arrangement
{ for the goods In|

accordance  with thel
instructions of Esprit
Germany received
through EDCFE
assure that
documents related 1o
shipment of the goods
Esprit  Germany  are
proper,

and

all

| brokers;

EETEIE

| services
| financial, strategic,

| management; plant
| safety, security and

998599  Other
support  services |
n.e.c. |

Business serwice of |
intermediaries and

Ta):v:a'b.lé e
under
forward
charge
18%

[s.Na, 23}

Cof

| Matification
| No.1/2017-

Central

| {Rate}
| dt.28.07.17]

Management
consulting

managemeant
including

and

human resources,
marketing,
operations
supply
management

and
chain

his service code
alsa includes

Product

.

development,
quality  assurance
and qguality

protection

Management
consulting
management
services including
financial, strategic, |
human resources,
marketing, |
operations
supply
management

and

and
chain |

This service code |
inciudes  services |
provided in relation i
to fogistics |

management.

Taxable
under
forward
charge
18%
[5.No.21{i)

| of
| Natification
CNMa11/2017-

Tax !

@ |

Central  Tax |
{Rate}
dt.28.07.17]

Taxable
under

| forward
; charge
| 1B%

@

[5.Na.21{ii}
of

{ Motification
| No.11/2017-
Tax |

Central

[Hate)
| dt.28.07.17]




7 As regards the question of above stated services provided by Esprit India, also being covered
under export of services having zero rated taxability, it is observed that “zero rated supply” has been
defined under Section 16(1} of the Integrated Goods and Services Act, 2017, as under:

“soro rated supply” means any of the following supplies of goads or services or bath, namely:—
{u) export of goods or services or both, or
{hj supply of goods or services or both fo a Speciol Economic Zone developer
or o Special Economic Zoneg unfl,

i2) Subject to the provisions of sub-section (5} of section 17 of the Centrol Goods and Services Tax Act,
credit of input tax may be avalled for making zero-rated suppiies, notwithstanding that such supply may
be qn exempt supply.

(3} A registered person making rero rated Suppw shall be eligible to cloim refund under either of the
fallowing options, namely—

fa) he muay supply goods or services or both under band or Letter of Undertaking, swbject Lo such
conditions, safequards and procedure as mey be prescribed, without payment of integroted tax
ond claim refund of unutilized input tox credit; or

{b] he moy supply goods or services or both, subject to such conditions, safeguards and
procedure os may be preseribed, on payment of tntegrated tax and claim refund of such tax poid
an geods or services or both supplied, in accordance with the provisions aof section 54 of the
Centrol Goods and Services Tax Act or the rules made thereunder.

curther, as per Section 2{6) of the IGST Act, 2017, export of services is defined as under:
2 (6} “export of services” means the supply of any service when,—
{i] the supplier af service is located in india;
fii} the reciplent of service is tocated cutside India;
I!{fimmwﬂm

{iv] the payment for such service his been received by the supplier of service in convertible
foreign exchonge; and

(v} the supplier of service ond the recipient of service are not merely estoblishments of o distinct
person in accordance with Fxplonation 1 fnsection 8:

from the above, it is evident that whether a transaction is "export of services” or not, is
dependent upon the fact as to whether the place of supply of service Is out of India or not
Consequently, if the advance ruling authority proceeds ahead with examination and consideration of
this fact, discussions and findings on the aspect of “place of supply” will be inevitable. Whereas, Section
37{2) of the CGST/HGST Act, 2017empowers the Advance Ruling Authority to decide the issues, whith
are as follows:-

tal classification af any goods or services or both;

] applicability of a notification issued under the provisions of this Act;

{c) determination of time and vaiue of supply of goods or services or hoth;

[d} aimissibility of input tax credit of tax paid or deemed to have been paid;

e} determination of the lability to pay tax on any goods or services or both; o]
{3 whether applicant is required to be reglstarad; i )

= dgh v whether any particular thing done by the applicant with respect to any goods or services or hoth
) imounts to or results in a supply of goods or services or both, within the meaning of that term.
p Act limits the Advance Rulmg Authority to decide the issues eanmrked’ fu:rr it under Section




the issues which can be decided by AAR], the question cannot be taken up by the authority for lack of
jurlsdiction,

8. As regards refund of G5T paid on inputs and input services used in export of services, is
dependent upon the fulfillment of conditions as prescribed under Section 2(6) and Section 16(1), both of
the Integrated Goods and Services Tax, 2017, Such refund claims merit to be examined in terms of
provisions of Section 54 of the CGST/HGST Act, 2017 and rules made thereunder. The proper officer
under the CGST/HGST Act, 2017 and rules made thereunder is the competent authority for the same.

However, with regard to giving Advance Ruling on this question, it is observed that as the earlier
guestion refating to axport of services is dependent upon the definition of “place of supply”, which is
out of jurisdiction of the autharity, this instant quastion ton, being corollary to earlier question, cannot
be taken up for pronouncing any ruling due to lack of jurlsdiction.

ADVANCE RULING UNDER SECTION 98 OF THE CGST/HGST ACT, 2017

g1, The services provided by Esprit ndia to its associate concern in Hong Kong EDCFE are taxable
supplies, as discussed in para & above.

Bid; The above stated services being taxable supplies, the question as to whether they qualify as
“export of services” and accordingly “zero rated supply”, is out of jurisdiction of this authority, in view
above discussions in pars 7.

9.3, The same proposition, as discussed in para 9.2 above, applies to the guestion as to whether
Esprit india is eligible for seeking rafund of GST far the taxes paid on input services or goods, due to lack
of jurisdiction.

Ordered accordingly,
To be communicatad,
1042018
Panchikula, i
A2 Bl r.'h.?_._ { //
i r E " &
f:Sanger.'la Karmakar} {Wijay ar Fdnghi
PAEMBER MEMBER
Regd. AD/Speed Post

M5 Esprit india Private Limited,
Building No_9B, 16" Floor,

DLF Cyber City, Phase-iil,
Gurgaon, Haryana-122002

Copy to:

L. The Deputy Excise and Taxation Commissioner (ST}, Gurugram (East) ‘/"f
2. The Additional Commissioner, CGST, Gurgaun Commissionerate. [ﬁ{"j(
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