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2. The provisions of the CGST Act and MPCST Acr are idenrical. excepr lor cenain
p()visions. Therefore. unless a specific ntcntion ofthe dissimilar provision is ntade. a
rellrcnce ttr (hc CCST Acl would also ntean a reiirencc 10 IIte sanre provision undcr
thc MI,GST Ac(. Further. hcnccfb{h. tin. rhe purposes ol. this Advance Ruling, a
rcttrcnce to such a sinrilar provision undcr the CGS1.or Nlp GST Acl would be
mcntioncd as beinq undcr !he GST Act.

BIUEt- I.-A("ts otr l. E CASE_

.Ll M \ Irhural Onran Rcttncrics t.ilntlcJ (FlORt_) is d Compdn) rcr15rcrld under thc(-,'rr,p.,nic\ -r.r. t'r56wirrrt{csFrrJrL,, (..,,rpani(s.Cu.rtror,r.dr.J.L,rjl :'".ir,"t,"i,.',.,r(rrrnrn! L,l CruJe Uit in rh( Rctln(r\ to.Jred a( Vi age Agasoa. Sinr. Oi.iri.t Sngrr. Vr,tt,r,l'r.(rc5h.

J.2 M/s llharar Oman Rclincries I_i itcd is hcad qua(ercd at Vi age  gasod. Bina.District SaSar (M.P.)

l:i*-. T!: applicanl is registered under GST ALr in rhe Srale or N4adhla l,rddesh. vidc

,;J#.,:;;ir."rr4Mr./H a,,d rhe prrncrpar pru.c ur uu.in._ r,liL",i,,, i,r",
3..1 M/s BORL is a deemed public Sec(or Llnderratiing, ,rs rh. holdrnr comDanr. M/sIlha.Jr Pcr,oteu,n Corporar,un Iim,r(drBpCt r.".Sr""paiairp.rpiiar t;;_';;;;;.. ' "

l-.5 fhis ppticarion u/s 97 ol the Arr seckin8 Advancc Ruting is bejnS nrade on lhelollorving points:

tir D.r.rnri ationol'tiabitn)lopr.) laronan) Boodsor scrlices or borh

liil Adririssibitity otinpur tar credh ofrar paid or deerired to have been paid.

{. QtlES'l toN tr^tsEI) ITEFORE T}tE AUT ORI,t.y

I'vhulher CSI is appticabtc on pJ)nrenr ut nolle pa) b) an.rnptolcc ro rhcappticanr-€nrployer in tieu ol notice pcrior u,,der Lr,*" sr.)'"isi,"J"t" ri;iir'srr,\.,

2 W-hedrer GST is applicable on lhc anrounl ot. premrum of Cruup Medical
Insurance Poticy recovered at acluats fionr non_depcndcnr pu**, .f.n,riJr,""..""".r
rcrrr(d enrplolc(s rhosc !rh^ rrc uo\cruJ uI,ler ltr.."ia p,,r"i :
I \thether CST is appticabte on recorerl
facilrt) o[ Canteen at the Refinory at Bina when
Schedule lllofcSTAcr ?

of nonrinal amounr lor availrnf lhe
ir is not a supply as per clause I ot'

1..--, Wherhcr CSI is appticaOte on recovcry ot.tetephone charges tiom thernrplolees ovcr and irtrovc lhe fi\ed rcnlal chargcs palatrle lo BSNI. ?

i \\herhurtui] nCisavait btc tortrcapplila t in rcspccl ot.questidr Nos. . Il& IV. or t t-C will tre rcsrricred ro (re exrenr ofbs I t "-" fry',f," ,ppii.r,,*.p[""., f 
"

cdnreen scrvices to all rhe enrplolees rvirhout
Iill under pdr:r I ofSchedute totGS I Acl. rd

1.-_ . lll"!l) ro Q. Vt is )!s. $herhc; in vicly ofrtrc 0xptanarion ro Srcrion 170)ot.CS'l.Acl."llCstririt bcJ\artJhtc,,,rtrerpDtiLJl orltr. gouJ\ rJ .". ,.* ,,*r ,,, ,f,.acrvrry or provrsron ol ,ree cdnleen .cr!ice5 ro lhe employcc, .,

6. Whedrcr the provision ol'
charginS any amount (tiee ot cosr) wi
wilJ nol be subjected to CS f ?



6&
*P'

Page 3 of 16

5. DEPARTMENT'SVIEW POINT- The jurisdictional oflcer's view on rhe questions
asked by the Applicant are as following-
5.1. On Question I Whether GST is applicable on payment ofnotice pay by an employee
to applicant employer in lieu of notice period under clause 5 (e) of schedule ll of CGST
Act, the jurisdictional officer is of view that GST is not applicable on payment of notice
pay by an employee to applicant employer in lieu of notice period under clause 5 (e) of
schedule Il ofCGST Act.

5.2. On Question llwhether GST is applicable on the amount of premium paid towards
Group Medical Insurance Policy of non -dependent parents recovered from employees &
recoveries lrom retired employees who are covered under the said policy, the j urisdict ional
officer is ofthe view GST is not applicable on the amount ofpremium paid towards Group
Medical Insurance Policy of non -dependent parents recovered from employees &
recoveries from retired employees who are covered under the said policy.

5.3. On Question III Whether CST is applicable on recovery of nominal amounl fbr
availing the lacility of Canteen at the refinery at Bina when it is no supply as per clause I
of schedule lll of CGST ACT,the jurisdictional officer is of the view GST is not
applicable on recovery of nominal amount for availing the facility of Canteen at the
refinery at Bina when it is no supply as per clause 1 ofschedule III ofCGST ACT.

5.4. On Question IV Whether GST is applicable on recovery of telephone charges
recovered from employees over & above fixed rental charges payable to BSNL, The
jurisdictional officer is of the view that GST is not applicable recovery of telephone
charges recovered from employees over & above fixed rental charges payable to BSNL.

5.5. On Question V Whether full ITC is available to the applicant as per question Nos
II,lll.lV or ITC will be restricted to the extent ofGST borne by rhe applicant employer on
the issues -

A. Company provide canteen facility to its employees as per Factories Act. 1948.

Since this is mandatory, ITC of canteen services provided to employees should be

available in view ofproviso to section l7(5)(h) ofCGST Act. This clause is inserted
- vide CCST (Amendments) Act, 2018 w.e.f. 0l-02-2019. Which provides that the

input tax credit in respect ofsuch goods or services or both shall be available, where it
is obligatory for an employer to provide the same to its employees under any law lor
the time being in force? The jurisdictional officer is ofthe view thar ITC in respecr of
canteen services extended to employee shall be available with requirement of reversal

of ITC u./r 42 & 43 as per para I of schedule III explanation to Sec 17 (3) of CGST
Act.

B. To provide parental insurance cover is not a mandatory requirement under any
law for the time being in force and therefore. non-providing parental insurance
coverage would not affect its business by any means, The iurisdictional ol.ficer is ol'
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the view that the input tax credit in respect of such goods or services or both shall not

be available

C. The applicant is recovering the telephone charges from employees over &
above fixed rental charges payable to BSNL.The non-recovery of the said amount is

not going to affect the business .Hence not ancillary or incidental to business also it is
not obligatory on the part of applicant company to provide above services under any

law for the time being in force. The jurisdictional officer is ofthe view that the input
tax credit in respect ofsuch goods or services or both shall not be available.

5.6. On Question VI Whether the provision of canteen services to all the employees

without charging any amount(free of cost) will fall under para I of schedule III of CGST

Act and will not be subjected to GST, The jurisdictional oIfrcer is of the view that the

provision of canteen services to all the employees without charging any amount(free ofcost)
will fall under para I of schedule III of CGST Act and will not be subjected to GST.

5.7. On Question VII, If reply to Q VI is yes, whether in view of the explanation to Sec

l7(3) of CCST Act ,lTC shall be available to the applicant on the goods & services used in
the activity ofprovision of free canteen services. The jurisdictional officer is ofthe view that

l'I C in respect of canteen services extended to employee shall be available with requirement

of reversal of ITC u/r 42 & 43 as per para I of schedule lll explanation to Sec 17 (3) of
CGST Act.

6. RECORD OF PERSONAL HEARING -

6.1 CA. S. Krishnan, Chanered Accountant appeared for personal hearing on 3.oJ.t*)?|He reiterated
the submissions already made in the application, and attached additional submissions as follows :

At the outset we refer here various provisions of the GST Act which have been referred and relied
upon by the applicant in support of thei. interpretation in respect of the questions raised by them in
this application :

Lesal provisions r€ferred and relied upon bv the Anplicant:

IAI Section 2(17) oICST Act reads as under:

"(l7) 'business' includes -
(a) any trade, commerce, manufacture, profession, vocation, adventure,

wager or any other similar activity, whether or not it is for a pecuniary

benefitl

(b) any activity or transaction in connection with or incidental or ancillary
to sub-clause (a);

(c) any activity o. transaction in the nature ofsub-clause (a), whether or not
there is volume, frequency, continuity or regularity ofsuch transaction:

(d) supply or acquisition of goods including capital goods and services in
connection with commencement or closure ofbusiness;

(e) provision by a club, association, society, or any such body (for a

subscription or any other consideration) ofthe facilities or benefits to its
membersl

1l admis.ion. for a con5ideralion. of persons lo any premises:
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(g) services supplied by a person as the holder of an offrce which has been
accepted by him in the course or furtherance of his tmde, profession or
vocation;

(h) activities ofa mce club including by way of totalisator or a license ro
book maker or activities ofa licensed book maker in such club; and

(i) any activity or transaction undertaken by the Central Covemment, a
State Covernment or any local authority in which they are engaged as
public authoritiesi'

As per Section 2(3l), "consideration" in relation to the supply of goods or services or both
includes

(a) any payment made or to be made, whether in money or otherwise, in respect of. in
response to, or for the inducement of, the supply ofgoods or services or both. whelher by the
recipient or by any oth€r pcrson but shall not include any subsidy given by the Central
Government or a State Covernment.

As per Section 2(93), "recipient" ofsupply ofgoods or services or both, means -
(a) where a consideration is payable for the supply of goods or services or both, the
person who is liable to pay that consideration.

"CHAPTER III

LEVY AND COLLECTION OF TAX

7. Scope of supply

(l) For lhe purposes ofthis Acl, the expression 'supply' includes

(a) all forms of supply of goods or services or both such as sale, transfer.
barter, exchange, license, rental, lease or disposal made or agreed to be
made for a considemtion by a person in the course or furtherance of
businessl

(b) import of services for a consideration whether or nol in the course or
furtherance of businessi and

(c) the activities specified in Schedule I, made or agreed to be made without
a consideration.

(lA) where certain activities or transactions constitute a supply in accordance with
the provisions of sub-section (l), they shall be treated either as supply of
goods or supply ofservices as refeired to in Schedule II.

(2) NotwithstandirS anlthing contained in sub-section ( I)

(a) activities or transactions specified in Schedule Ill; or

(b) such activities or transactions undertaken by the Central Covemment. a
State Govemment or any local authority in which they are engaged as
public authorities, as may be notified by the Government on the
recommendations of the Council.

shall be treated neither as a supply ofgoods nor a supply of services.

IJ'

: Apportionment ofcredit and blocked crcdits

tcl

tDl

Sec. l7
(t)
(2) Where the goods

effecting ta\able
Integrated Goods

or services or both are used by the registered
supplies including zero'rated supplies under this
and Services Tax Act and partly for effecting

person partly for
Act or under the
exempt supplies
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unde. the said Acts, the amount of credit shall be reslricted to so much of the input
tax as is attributable to the said taxable supplies including zero-rated supplies.

(3) The value ofexempt supply under sub-section (2) shall be such as may be prescribed,
and shall include supplies on which the recipient is liable to pay tax on reverse charge

basis, transactions in securities, sale of land and, subject to clause (b) of paragraph 5
ofSchedule ll, sale ofbuildinS.

Explanation : For the purposes of this sub-seclion, the expression "value of exempt
supply" shall not include the value of activities or transactions specified in Schedule

IIl, except those specified in paragraph 5 ofthe said Schedule."

SCHEDULE I

ISee Section 7l

ACTIVITIES TO BE TREATED AS SUPPLY EVEN IF MADE WITHOUT
CONSIDtrRATION

Supply ofgoods or services or both belween related persons or between dislinct persons as specified in

Section 25, when made in the cours€ or funherance ofbusiness :

Provided that gifts not exceeding fifty thousand rupees in value in a financial year by an

employer to an employee shall not be treated as supply olgoods or services or both.

SCHEDULE II
(See Section 7)

ACTIVITIES OR TRANSACTIONS TO BE TREATED AS SUPPLY OF GOODS OR
SUPPLY OF SERVICf,S.

5. Supply ofservices

The following shall be treated as supply ofservices, namely -

L

2.

tcl

(a)

(b)

(c)

(d)

(e)

(0

agreeing to the obligation to refrain from an act, or to tolerate an act or a situation, or to

do an act; and

SCHEDULE III
(See Section 7)

ACTIVITIES OR TRANSACTIONS WHICH SHALL BE TRXATED NEITHER AS A
SUPPLY OF GOODS NOR A SUPPLY OF SERVICES

Services by an employee to the employer in the course ofor in relation to his employment.

Questions raised by the Applicant :

Now let us discuss th€ queslions raised by applicant, facts aboul each question, and lhe Applicant's

interpretation of legal provisions penaining to each question :

OUESTION I

fffi*YFV*
l.
2-
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Whether GST is applicable on psynent of notice pay by sn emptoye€ to the ,ppticart-Gmptoy€r in tieu of
notice period under claus€ 5(e) ofSchedule ll ofCST Act ?

rACTS

Any employee leaving rhe BORL has to serve minimum 30 days notice as per terms of employmenl. If an
employee is not able to serve full 30 days notice as per employmenr conlract, and serves the notice of less than
l0 days. he is required ro pay an amount equal to his salary for the number ofdays for which he is not able lo

The notice pay recovery is 1() compensate the loss to the applicanl-company on account of absence of lhe
emplolee ftom his duties.lt means if an employee does not serve rhe nolice for required period of30 days, rhe
applicanl-company recovers from the employee the amountequal ro hjs salary for the number ofdays for which
he is not able to serve the notice. The requiremenl ofnoiice period of30 days liom the employee who wants to
quii lhe organization is to provide time io the organization to find oul replacement of the said employee, and
also to ensure that all the pending assignmenls are assessed and to rake stock ofatt the work ass,gned ro the said

The applicant reUed upon decision of Madms High Coun in the case of GE T&D tndia Lrd. Vs. Dy.
Commiss;oner ofCentral Excise, Chennai in W.P. Nos. 35728 to 35734 of20t6 delivered on 7.11.2019 on lhe
applicability ofidenlical provisions under Service Tax regime. Copy otlhe saidjudgemenr is as EXHtBtT l. tn
lhe saidjudgmenr. rhe Madras High Coun has ordered as under:

''Equa]ly. so in my view. lhe employer cannol be said to have render€d any service pdr remuch
less a raxable servi€e and has merely facilitared the exist ofthe emplolee upon imposition of a cosr upon
him for the sudden exit. The definirion in clause (e) of Section 66E, as extracted above, is not attracled lo
the scenario before me as. in my considered view. the employer has nol ,toleraled' any act ofthe cmployee.
but has permitted a sudden exit upon being compensared by the employee in this regard .

4pplicant's inlerprelalion of leqal nrovisions :

As per interpretation of applicant, the applicant is of the opinion that the payment of notice
pay is covered under clause I ofSchedule lll, which is not a supply under GST. Therefore, it shall not
be covered by supply of service oftolerating an act under clause 5(e) of Schedule Il. as Schedule III
supersedes Schedule I and Schedule Il which makes it evidently clear that even if an activity is supply
wilhir the meaning of Schedule I and Schedule II, the same shall not be a supply if it is covered by
any ofthe clauses of Schedule Ill.

The list ofdocuments and case law submitted by applicant:

l. Copy ofappointment letter (sample) - EXHIBIT I

2. Copy ofaddendum to contmct olemployment - EXHIBIT 2

3. Copy offull and final settlement srarenrenl EXHIBIT 3

4i Display document: Dala EntryView EXHIBIT4

5. Copy of decision dated 7.11.2019 of Madras ttigh Court in W.p. Nos. 35728 to 15734 of
2016 in the case ofCE T&D lndia Lld. Vs. Dy. Commissioner ofCenrral Excise - EXHIBIT
5

ether CST as applicable on the amount of premium of Croup Medical lnsurance poticy recovcred
the non-d€pendent psreots of €mployees & retired €mployees at actuats those who ar€ covered

r the said Policy ?

ACTS

7J --^eusure. 
Employees.lheir spouse. children and dependent parenrs ofemployees are covered under this policy.'.7

6Rl
:^Gq,-w,
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l_he applicanr-company is nol recolering any amounl from employees for such schemc and ir forms pa( ofthe
cost io the conlpany.

I{owever, ihe employees are also given an option 1o enroll their non-dependent parents for availing the benefit

of this scheme. ln addirion to this, retired employees are also given an oplion to avail this benefit. Ifthe
employees include their non-dependem parcnrs under this scheme,lhe additional insurance premium paid by rhe

applicant-company is recovered llom the salary oflhe said employee al actuals. Similarly, the amount paid by

the applicant-company on account ofretir€d employees is recovered from them at actuals.

As per Section 7(l) ofGST Act, an activity constitutes a supply when it is made by a person

in the course or furtherance ofbusiness. Ifan activity or transaction is not inthe course or furtherance
of business, it shall not constitute supply within the meaning of Section 7(l) of GST Act. The
expression "business" is defined u/s 2(17) ofCST Act, but'in the cou.se or furtherance ofbusiness"
has not been defined anywhere under CST Act.

The applicant-company is recovering premium ofGroup Medical Insurance Policy at acluals
penaining to non-dependent parents of employees,andthe retired employees. The applicant-company
is not an insurance company and is not providing any insurance services. The service of insurance has

been provided by insurance company and the applicantcompany is simply collecting insurance
premium at actuals for non-dependent parents and retired employees and remitting the same to the

insurance company,

Annlicant's interpretation of leprl nrorisions :

As per definition of "business", the collection of premium of insurance policy is not the
business ofthe applicant. Mo.eover, this activity or transaction is not in connection with or incidental
or ancillary to the business ofthe applicant. At the same time, it is pe(inent to nole thal the applicant
is not providing any service by way of insurance, and the applicanl does not possess licence to
provide insurance services. The said supply ofinsurance services by the applicant to its employees are

not in the course or furtherance of business of the applicant. Thus,the applicant is not providing such
services to the employees nor the applicant is competent to provide the said services.

The list ofdocuments and case laws relied upon by the applicant:

l. Copy ofappointment letter (sample) - EXHIBIT I

2. Copy ofNew lndia Flexi Floater Croup Med i Claim Policy EXHIBIT6

3. Copy ofAdjustment Vouchcr issued byNerv lndia Assurance Co. Ltd. EXHIBITT

4. Display document: Data Entry View showing insurance recovery EXHIBIT 8

5. Copy of Medi Claim Policy for employees renewed with New India Assurance Co. Ltd. -
EXHIBIT S

6. Copyolmail for payment ofpremium byemployees-EXHIBIT l0

Tax invoice issued by New lndia Assurance Co. Ltd. EXHIBIT I I

Copy of Advance Ruling dated 25.08.2020 of AAR-Maharashtra in the case of Tata Motors
Ltd. - EXHIBIT l2

Copy of Advance Ruling dated 04.10.2019 ofAAR-Maharashtra in the case ofJotun India (P)

Ltd. - EXHIBIT ]3

Copy of Advance Ruling dated 07.09.2018 of AAR-Maharashtra in the case of Posco India
Pune Processing Center (P) Limited - EXHIBIT l4

OUESTION III
Whcthcr GST is applicable on recov€ry of nominal amounl for availing the facilily of Canlccr at the

llefinery rl Bina when it is not a supply as per clause I ofSchedule Ill of CST Act ?

FACTS
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The applicanl-company at its manufacturing unit at Bina maintains indusrrial canteen fo. providing tea. coffee.
breakfast, lunch and dinner 10 its employees. The applicani-company has engaged a contractor tbr managing rhe

canleen. As per Section 46 of Factories Act, 1948. it is mandaiory for rhe applicant-company lo pro\,ide canleen
facility to its employees.

For this facility the applicant-company recovers Rs. 700/- per monrh from the employees as a fixed amounr.
irrespective of whether the employee is availing the canteen facility or not. The mtes charged by the canteen

contmctor are higher lhan the amount recovered by applicant from its employees.

Annlicanl's interDretrlion oI leqal Drovisions :

As per Section 46 of Factories Act, 1948, it is mandatory for the applicant to provide canteen facility
to its employees, and it cannot do business without providing canteen facility to its employees. For
supply ofcanteen services, the applicant is not charging the amount from its employees at actuals, but
at a subsidised rate. The activity of supply of canteen services is in the course or furtherance of
busiDess ofthe applicanl. lt is part and parcel ofemployment contract between the employer and the
employee. As such. it is a service by an employee to the employer in the course ofor in relation l(J his
emplovment.As per clause I ofSchedule III ofGST Act h is neither a supply of goods nor a supply of
services. As per Section 7(2) ofCST Acr, Schedule lll supersedes Schedule I and Schedule Il.

Canteen services provided by employer to its employees are in the course ofor iD relation to
employmenl. The applicant is of the vierv that no GST is payable on supply of canteen services hy
employer to employees, as it is outside the purview of CST being pan and parcel of employmeDt
contracl,

The lisl ofdocuments and case law relied upon by the applicant:

l. Copy ofdocuments regarding deduction towards canteen services at Bina EXHIBITI5

2. Copy of tax invoice manilesting canteen recovery from employees - EXHIBIT l6

OUESTION IV
Whelher CST h applic8ble or recovery of telephone chrrges recov€r€d from the emptoye€s ov€r and
above lhe fixcd renlal chrrges payable to BSNL ?

r4.gl!
The applicant-company has provided telephone connections in all the flats ofiis Townshjp. The employees use
these telephones for oJlicial as well as personal purposes. The applicant-company pays total relephone charges
to BSNL and bears fixed monthly rental.Any amount over and above the fixed monthly rental is recovered trcm
employees ai actuals.

Anplicanl's inlcrnretalion of lcqal nrovisions :

The recovery of telephone charges from the employees is not the business of the applicant. ltisalso
lot in the course or furtherance ofbusiness ofthe applicant. As such, the applicant is not required to
pay CST on the said recoveries made by it from its employees. lt is not business ofthe applicant to
provide telecommunication services to ils employees. The supply of telecommunication services ro
the employees has nothing to do with the business ofthe applicant. The applicant is in a posirion to
carry on its business without providing thisfacility to its employees. The applicant is not competent to
provide telecommunicalion services to its employees, as it does not possess the requisite ticence for
the same. It is not a supply wirhin rhe meaning of Secrion 7(l) of CST Act, as the said activity of
\covery of telephone charges from rhe employees is not in the course or furtherance of business of

applicant-company relies upon the following Rulings I

l. POSCO India Pune Processing Centre (P) Limited (2019) 102 taxmann.com 2l (AAR-
Maharashtra), where it has been ruled that there is no supply of health insurance by the
applicant to its employees on recovery of 50o% of total premium payable by the applicant
to insurance company,

applicant.
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2. Jolun lndia Pvl. Ltd. (2019) 76 CST 691 (AAR-Maharashtra), where it has been ruled
that there is no supply of health insurance by the applicant to its employees on recovery
of 50% of total premium payable by the applicant to the insurance company under
parenlal heahh insurance polic).

3. Tala Molors Limiled (2020) l19 taxmann.com 106 (AAR-Maharashtra), where it has

becn ruled that no CST is applicable on recovery of nominal amount from employees for
use ofbus kansportation facilhy by dle employees in non-Ac bus.

Thc list ofdocumcnts and case laws relied upon by the applicant is .s under:

l. Copyoltax invoice making telephone .ecovery liom employees EXHIBITIT

2. Copy of Advance Ruling dated 25.08.2020 of AAR-Maharashtra in the case of Tata Motors
Ltd. - EXHIBIT ]2

3. Copy of Advance Ruling dated 04.10.2019 ofAAR-Maharashtra in lhe case ofJotun India (P)
Ltd. - EXHIBIT l3

4. Copy of Advance Ruling dated 07.09.2018 of AAR-Maharashtra in the case of Posco India
Pune Processing Canrer (P) Limited - EXHIBIT l4

OUESTION V

Whether full ITC is available to the applicant as per question Nos. II, Ill & IV, or ITC will be
restrict€d to the extent ofCST borne by the appliaant-employer ?

FACTS

Th€ facls relating to Question V are ihe same as are enumerated with Question Nos. ll. lll & lV. as this question

is related ro availment of ITC with regard to inward supply ofgoods or services or both.

Anplicant's internrelation of lesal nro\isions :

As per Section 2(93) of GST Act, the applicant is recipient of services of health insurance and
telecommunication services under question 2 & 4, and the consideration for the said services is
payable by the applicant to the insurance company or telecommunication company and not by the
employees from whom the recovery is made. But, as per Section 2(31), the recipient or any odrer
person may make payment ofconsideration to the supplier. Assuch,itwill not affect the eligibility of
the applicant to avail ITC in full in respect of abore services whether the payment is made by the
applicant or by the employees if the applicant fulfils the conditions for availment of ITC in
accordance with Section 16(2) ofGST Act. As such, the applicant is ofthe view that full ITC is

available to the applicant on supply of above services, even if lhe recoveries are made from the
employees or any other person,

OUESTION VI

Whether thc provision oI cantecn services lo sll the employees without charging any amount
(free ofcost) rvill fall under para I ofSchedule III of GST Act and will not be subjectcd to GST
2

FACTS

e applicant at its manufacturing unit at Bina maintains a Canteen for
rrging any amount from the employees r:e., free ofcost basis. The same

all its employees without
is as per HR policy ofthe

licantcompany.

hs per interpretation ofthe applicant, ifthe applicant provides canteen services to all its employees on
free ofcost basis without any recovery as part of HR policy/ employment contract, it is covered under
para I of Schedule III of CST Act, and is not liable to GST, as it is neither a supply ofgoods nor a
supply ofservices.

The applicant also relies on Press Release dated 10.7.2017 issued by CBIC :
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"lt follows, therefore, that if such services are provided free of cost to all the employees by
the employer, then the same will not be subject to GST, provided appropriate GST was paid when
Procured by the employer".

"Provided appropriate GST was paid when procured by the employer" is irrelevant with the
substitution of€xplanation to Section l7(3) of CST Act w.e.f. 1.2.2019. Moreover, the said proviso
has been added to cover the payment of tax under RCM on procurement of URP supplies in
accordance with Section 9(4) ofGST Act prevalent at that point oftime."

The applicant is ofthe view that no GST is payable on providing free canteen services ro its
employees. as it is covered by para I ofSchedule Ill ofCST Act. lt is neirher a supply ofgoods nor a

supply ofservices. Being covered uDder Para I ofSchedule lll, such services are not liable to CST.

Section 7(2) of GST Act, which prescribes Schedule lll, begins with rhe wordings
''notwilhstandiDg anything contaiDed in sub-section (l)", which is a nor orsl.rrleclause and should
prevail over activities and transactions contained ilr Schedule I and Schedule ll and the scope of
supply as described in Section 7(l). The aclivity of providing canteen services 10 the employees on
FOC basis is covered by para I ofSchedule IIL

The list ofdocumcnts and case lary relied upon by the applicant:

l. Copy ofPress Release dated 10.7.2017 issuedbyCBIC EXHlBlTl8

OUESTION VII

If rcply to Q. Vl is yes, whether in view of the €xplanation to Section l7(3) of GST Act, ITC
shall be available to the spplicant on the goods and services used for providing free canteen
senices to the employees ?

FACTS

The facts relating to Question VII are the same as the facts relating to Question VI.

7. DISCUSSIONS AND FINDINGS We went through the argumenr presenred by thc
Applicant and department's view.

Question lis relating to lew ofGST on payment ofnotice pay by an employee to the applicanr.

Interpretation oflaw by the applicant :

(l) The service ofnotice by rhe employee before leaving rhe organization is par.t and parcel of
employm€ni contmct between the applicant and the employee. lfrhe employee does not want to serve the norice
for the specified period, he may quit the organizarion by deposiring rhe amountequal to his satary for the number
ofdays for which he is not able to serve lhe notice.

(2) As per clause I ofSchedule III, "services by an employee to the employer in ihe course ofor
;n .elation to his employnent" ar€ activities or transactions which shall be rreated neither as a supply ofgoods
nor a supply of services.

(3) Schedule lll has been enacted u/s 7(2)(a) ofGST Act which begins with ron obstanlecta$e
"Notwithsranding anythinB contained in sub-seclion ( l)". Ir means Schedule lll sup€rsedes Secrion 7( l) ofCST

I under which Schedule I and Schedule II are enacted.

(4) There is reasonable doubt in the minds ofthe applicant, although unfound€d. that the payment
notice period k a consideralion of supply of service which is covered under clause 5(e) of Schedute It of
T Act, which provides thal "ageeing to the obligation ro reFain llom an act, or to roterate an acl or a

ion, or to do an act" is a supply ofservice. However, as p€r interpretation ofthe applicanl clause 5(e) of
Schedule ll should not be applicable to notice pay r€ceived from the enployee, as il is squarely covered under
clause I ofSchedule III, which supers€d€s Schedule ll.

(5) Similar provision also existed in the Service Tax regime, which are as under:
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Service Tax was levied upon the receipt from rendition of services as defined in
terms of Section 65(44) ofchapter V ofFinance Act, 1994 which reads as follows

"(44) "Service" means any activity carried out by a persons for another for
considemtion, and includes a declared service, but shall not include -
(a) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

(b) a provision of service by an employee to the employer in the course ofor in
relation to his employment.

(c) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

66E:Declared services

(a) to(d)...............................
(e) agreeing to the obligation to refrain from an act, or to tolerate an act or a
situation, or to do an act,"

Para 2.9.3 ofCBECs' Guidance Notes dated 20.6.2012 slates as follows :

Provision of service by an employee to the employer is outside the ambit of
service.

2.9.3 Would amounts received by an employee from the employer on premature
termination ofcontract ofemployment be chargeable to service tax?

Section l7t5Xb) of CST Act reads as under:-

"(5) Notwithstanding anydring contained in sub-section (l) of Section l6 and sub-section
(l) of Section 18, input tax credit shall not be available in respect ofthe following,
namely :

(a) . . . . . . . . . . . . . . . . . . . . . . . . . . . .

(b) the following supply goods or services or both -
(i) food and beverages, outdoor catering, beauty treatment, health services,

cosmetic and plastic sur8ery, leasing, renting or hiring of motor vehicles,
vessels or aircraft refered to in clause (a) or clause (aa) except when used for
the purposes specified therein, life insumnce and health insurance :

Provided that the input tax credit in respect ofsuch goods or services or both
shall be available where an inward supply ofsuch goods or services or both is
used by a registered person for making an outward taxable supply ofthe same
category of goods or services or both or as an element ofa taxable composite
or mixed supply;

(ii) membership ofa club, health and fitness centre; and

(iii) travel benefits extended to employees on vacation such as leave or home

travelconcession :

Provided lhat the input tax credit in respect ofsuch goods or services or both shall

be available, where it is obligatory for an employer to provide the same to its
employees under any law for the time being in force."

ln this regard it is important to note that except due to €xclusion by Para I of Schedule lll, the
services by an employee to an employer are also covered in supply, otherwise there should have been

no need for such exclusion.lt is also important to note that Schedules are part of the GST Act. The
Schedules contain specific provisions/exclusions, and therefo.e, they prevail over other general

provisions ofthe CST Act.

(6)



ffi
*ki

Page 13 of 16

Moreover, Section 7(l) is defining supply in an inclusive manner. Therefore, there can be other
activities also which can be covered in supply even ifthey may not be a supply as per provisions of
Section ?.

We also perused the case law ofM/s. CE T &D India Ltd. Passed by Honourable High coun,
Madras. This decision relates to the dispute ofService Tax regime. The ruling isnot applicable to the
present case involving le\ry ofGST.

There can be no dispute about this fact that the applicant as employer is !q!9IC1i!g_!I9_-tS1_-SI
situation whcreby the emolovee is not sivins the notice for the aqreed oeriod of30 davs before
leavins the service ofthe applicant-comoanv. Thus, by relieving an employee without notice period
or by accepting a shorter notice period,the applicantis tolerating an act or a situation created by such
action of the employee, and therefore, it is covered by Para 5(e) of Schedule ll, and is a supply of
service liable to lax.

Qucstion 2is relating to premium of Croup Medical Insurance Policy recovered from the non-
dependent parents ofemployees & retired employees at actuals. As per applicant it is not covered by
the scope of supply as defined u/s 7 ofGST Act, as it is not in the course or furtherance of business of
the applicant. It is also submitted by applicant that it is not covered by the definition of business as
given in Section 2( I 7). However, both the content ions of the appl icant are not valid.

As per clause (a) of Section 2(17) business includes any trade, commerce, manufacture, profession,
vocation, adventure, wager or any other similar activity, whether or not there is volume, frequency,
continuity or regularity of such transaction. As per clause (b) of Section 2()7)any activity or
transaction in connection with or incidental or ancillary to any activity or transaction referred in
clause (a) ofSection 2(l7) are also covered in business.

Had the services been provided by applicant as pure agent as per Rule 33 ofCST Rules, thell there
would have been no liability to pay CST. But, the applicant has not provided the insurance service to
the non-dependent parents ofemployees & retired employees as an agent ofthe lnsurance Company.
Thereforc, the premium of Croup Medical Insurance Policy recovered by applicant from the non-
dependent parents ofemployees & retired employees will fall within the ambit ofsupply and is liable
to GST.

Question 3is relating to applicability of CST on recovery of nominal amount for availing canteen
facilities by the employees. The applicant has himselfaccepted that the activity ofsupply ofcanleen
services is in the course or furtherance of business of the applicant. lt is part and parcel of
employment contract behrr'een the employer and the employee. It is wrongly interpreted by the
applicant that this transaction is covered by clause I of Schedulelll. Clause I of Schedule III
stipulates "Services by an employee to the employer in the course of or in relation to his
employment". But here employee is not providing any service rather employer is providing services to
employees.

The transaction would definitely come under clause (b) ofSection 2( l7) as a transaction incidental or
ancillary to the main business of the applicant, and therefore the recovery from the employees for
canteen facilities (though at a nominal cost) falls within the definition of'outward supply' and is
liable to tax.

As per Section l5(i) ofCST Act, the value of supply of goods or services or both shall be the
saction value, which is the pric€ actually paid or payable for the said supply where the supplier
the recipient ofthe supply are not.elated, and the price is the sole consideration for the supply.

, ifthe transactions are between related persons then value of supply is to be determined as
Rule 28. Ihe employer and employee are related person as per Explanation to Section 15, and

bre, the valuation ofcanteen facility provided by applicant to its employees shall be as per Rule
28 and not al the nominal amount recovered by applicant from its employees.

n 4is relating to applicability of CST on telephone charges recovered by applicant from irs
employees over and above the fixed rental charges payable by applicant to BSNL. It is covered in the
definition of'business' given in Section 2(17), as il is an activity or transaction in connection with or
incidental or ancillary !o the blrsiness of the applicant. Moreover, it is a supply as per inclusive
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definition of'supply' given under Section T.Accordingly, the applicant-company is liable to pay CST
on the amount recovered from its employees towards telephone charges at actuals.

Question sis relating to availability of ITC to the applicant in respect of inputs and input seflices
pertaining to supply as per question Nos. II, III & IV.

As far as Input Tax Credit in respect ofpremium ofGroup Medical lnsurance Policy is concemed, it
will be govemed by provisions ofclause (b)(i) ofSection 17(5), and accordingly lnput Ta-x Credit for
the same shall be available if its inward supply is used for making supply of the same category of
goods or services, or as an element ofa taxable composite or mixed supply.

The recovery of premium of Group Medical Insurance Policy fiom the non-dependent parents of
employees & retired employees at actuals is a supply of the said services by the applicant. It is an
activity or tmnsaction in connection with or incidental or ancillary to the main activity of the
applicant, and therefore, it is covered in business as defined in Section 2( l7) ofCST Act. As per said
section business includes any trade, commerce, manufactune, profession, vocation, adventure, wager
or any other similar activity, whether or not there is volume, frequency, continuity or regularity of
such transaction. As per clause (b) of Section 2(17)any activity or tBnsaction in connection with or
incidental or ancillary to any activity or transaction referred in clause (a) of Section 2(17) are also
covered in business.

Thus, the transaction ofsupplying Group Medical Insurance services to the non-dependent parents of
employees & retired employees, and recovery of premium for the same, is a transaction which is in
connection with or incidental or ancillary to the main business of the applicant, and therefore, the
applicant shall be eligible to claim Input Tax Credit in respect ofpremium paid to insurance company
to the extent of its funher supply.

lnput tax credit in r€spect ofCanleen 3ervices :

As per clause (ii) of Sl. No.7 of Notification No. I l/2ol7-Central Tax (Rate), dt.28.6.17,6s
substituted by Notification No. 20/2019-Central Tax (Rate), dt. 30.9.19, w.e.f. 10.10.19, Canteen
services are taxable at the reduced rate of5% (2.5+2.5) and no Input Tax Credit is available thereon.

The said clause (ii) ofSl. No. 7 reads as under:

(3)

(ii) Supply of 'testaurant service"

other than at "specified premises"

(s)

Pr"rlded that credlt of l"p,rt ta" 
"llarged

on goods and services used in supplying

the service has not been taken IPIease
refer to Explanation No. (iv)l

(4)

2-5

A s per c lause (xrxi i) of Paragraph 4 relating to exp lanation given in Notification No. I I /20 I ?-Central
Tax (Rate), as inserted by Notification No. 20120lg-Central Tax (Rate), dt.30.9.19, w.e.t 10.10.19,
canteen ser\ ices are covered in Reslauranl service.

Clause (xxxii) ofParagraph 4 reads as under :

"(xxxii) "Restaurant service" means supply, by way ofor as pan of any service, of 8oods,
being food or any other article for human consumption or any drink, provided by a
restaurant, eatingjoint including mess, canteen, whether for consumption on or away from

the premises where such food or any other articte for human consumption or drink is

supplied."

The above interpretation is strengthened by Explanation to Sl. No. 7 of Notification No. I l/2017-
Central Tax (Rate), dt. 28.6.17, which is insened by Notification No. 20/2019-Central Tax (Rate), dt.
10.9.19, w.e.f. 10.10.19, which reads as under :

"(a) For the removal of doubt, it is hereby clarified that, supplies covered by items (ii), (iii),
(iv) and (v) in column (3) qhgll3lll4gi central tax prescribed aSainst them in column (4) subject to
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conditions specified against them in column (5), which is a mandatorv rate and shall not b€ l€vi€d
st the rate as sDecified under this entl.r/ "
The words "g!gll3!g4g1l, the words "which is a mandstorv rate"and the words ,.shall not be
levi€d at the rate as specified under this entrv" clearly indicate thar the rale of 5% (2.5+2.5) for
canteen services without ITC is mandatory without any option for the applicant lo pay tax at full rate
and claim ITC on rhe related inputs and inpul services.

ln respect of telephone charges paid to BSNL, rhe applicant shall be eligible to claim Input Tax
Credit, because it is a further taxable supply by the applicant. The said transaction comes under clause
(b) of Section 2( l7) as a tmnsaclion incidental or ancillary to the main business ol the applicant, and
is liable to tax. Moreover, telephone charges are not covered by the provisions of Section I7 relating
to blocked credit Therefore, the applicanl is eligible for ITC in respect ofsuch telephone charges.

Question 6is relating to levy ofGST on canteen services provided to the employees without charging
any amount (free ofcost). As per discussion in reply to question 3, it is clear that transactions betwee;
enployer and employee are covered by clause 2 of Schedule L It does not fall under para I of
Schedule III as that claus€ is pertaining to .,services provided by an employee lo the
employer............", while in case ofsupply ofcanteen services by the applicant to its €mployees, there
is supply from the employer to the employee.Therefore, canteen services provided to the employees
are to be treated as supply, even if there is no conside.ation. It will be liable to tax as per value
determined in accordance with Rule 2E.

Qu€stion 7is relating to eligibility for ITC in respect ofcanteen services provided by applicant to its
employees without charging any amount (free ofcost). Reply to this quesrion is duly;overed by reply
to Q. No. 5, and the applicanr shall not b€ eligible to claim lnprt Tax Credit in respecr of carteen
services in view of specific provision of clause (ii) of Sl. No. 7 of Notification No. I l/2017-Cenrral
Tax (Rate), dt. 28.6.17, as substituted by Notification No. 20/20lg-Central Tax (Rate), dr. 30.9.19,
w.e.l 10.10.19 read with clause (xxxii) of Paragraph 4 relating ro explanation given in Notjfication
No- I l/2017-Central Tax (Rate).

8. Ruling

8.1 In rcspect to Quesrion Nunrber l. We are of view that GST is applicableon
payment of notice pay by an employee to applicant employer in lieu of notice
period under clause 5 (e) ofschedule ll ofCGST Ac1.
8.2 In respect to Question Number 2, We arc of view that the premium of Group
M-edical Insurance Policy recovered by applicant from thc non-dcpendent parents
ofemployees & retired employees will fall within thc ambit ofsupply and is liablc
to GST.
8.3 In respect to Question Number 3. This Authority holds that as per Section
15( l) of GS I' Act. the valuc of supply of goods or scrvices or both shall be the
transaction value, which is thc price actually paid or payable for the said supply
where_the supplier and the recipient ofthe supply are not relatcd, and the price is
the sole consideration lbr the supply. Howcver, if the transaclions are bet*".,
relatcd persons then value of supply is to be determined as per Rule 2g. The
employer and employcc are rclated pcrson as per Explanalion to Section 15. and
therefore, the valuation of canteen i'acility provided by applicant to its employees
shall be as per Rule 28 and not at the nominal amount recovcred by applicant irom
its employees.
8.4 .ln respect to Question Number 4, the applicant-company is liable to pay GST
on the amount recovered from its employees towards telepho;e charges at aciuals.



Page 16 of 16

il,
(Manoj Kumar Choubey)

(Member)

copy to:/Va . t"l20 ln'n'Plzslou

8.5ouestionnumber5isrelatingtoavailabilityoflTctotheApplicantin^respect
;i*;;,; and ;;;, *rvices penaining to supplv as per Question number 2'3 and 4'

on this ouestion the authorit) is oIlhe view lhat" (;;'li;;;lt"uni .t'urr u" elisible to claim loput Tax Credit in respect of

nremium oaid to insurance company lo the extent of its funher supply

[si" 
- 'ih" 

eppii""nt shall not be eligible for the tTC on in respect of canteen

services.
iit 

-- 
fn respect of telephone charges paid to BSNL' the applicant shall be

iiiiur" ," "i"iti 
iro* Tax credit. u'i"ltihone charges are not covered by the

oro-visions of Section l7 relating to blocked credit'

8.d il r;rp""i "i ;;estion numbe-r 6 canteen services provided to the.employees

"." 
,.i. it*"a 

""'.rpply, 
even if there is no consideration lt will be liable to tax

as oer value determined in accordance with Rule 28'

;;*i"';il';i;;;tio, nr.b.t 7' the repl) to this quesrion is.alreadv. dull

."r"r.a iJt"rft ,.- or"rtion nu.b"' 5. and ihe applicant shall not be eligible lo

"i^1. 
r"r,l il-'cr.a]t in ,".p""t of 

"u,'t"tn 
services in r iew of specilic pror ision

"i"i""iill,lr ii-t'to. I of Notification No l l/20l7-central rax (Rate)' dt'

ii.i.ii, * r"uttl,ri.J bv Notification No 2ol201g-central Tax (Rate)' dt 30 9 19'

*.".i. iO.iO.fS read with clause (xxxii) of paragraph 4 relating to explanalion

given in Notification No. 1 I i 201 7-Central Tax (Rale)'

E.g- iil" -fing is valid subject to the provisions under section 103 (2) until and

unless declarei void under Section 104 (l) ofthe GST Act

(Virerdra Kumar Jair)
(Member)
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