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PROCEEDINGS

'\Q/ (Under sub-section (4) of Section 98 of Central Goods and Service Tax Act, 2017
and the Madhya Pradesh Goods & Service Tax Act, 2017)

The present application has been filed u/s 97 of the Central Goods & Services Tax Acl.
7 and MP Goods & Services Tax Act. 2017 (hereinafter also referred to CGST Act and



MPSGT Act respectively) by Mohammad Arifthercinafter also referred 1o as
applicant),registered under the Goods & Services Tax.

2. The provisions of the CGST Act and MPGST Act are identical, except for certain
provisions. Therefore, unless a specific mention of the dissimilar provision is made. a reference
1o the CGST Act would also mean a reference to the same provision under the MPGST Act.
Further. henceforth, for the purposes of this Advance Ruling, a reference to such a similar
provision under the CGST or MP GST Act would be mentioned as being under the GST Acl.

3. BRIEF FACTS OF THE CASE -
The Applicant in his argument gave following brief facts of the case.

3.1  The applicant is engaged, inter alia, in purchase of Tendupatta from the MP State
Minor Forest Produce (Trading and Development) Cooperative Federation
Limited (hereinafter referred to as the Federation for the sake of brevity)for the
purpose of trading of Tendupalta.

32 The sale of Tendupatta, was made 1o successful bidder of Tender floated by the
Federation and the transaction of the sale of Tendupatta was governed by the
agreement that the successful bidder entered into with the Federation. The text of
the agreement formed the part of the Tender.

3.3 TheTendupatta to be procured was to be verified by the successlul bidder to
establish its quality and usefulness for the purpose for which it was to be
procured. Once the quality was accepted. the bidder would make the payvment for
the Tendupatta as per the instalments stipulated in the agreement and take
delivery of the Tenduparta. In case the bidder was not able to make the payment,
the Tendupatta was to be stored in the Godown of the Federation till such time as
the payment for the Tendupatta was not made in full. The tendupatta so stored in
the Godown of the Federation was under the joint lock of the Federation and the
successful bidder.

34  The successful bidder, under the terms of contract was required to pay for the lots®

of Tendupatta in instalments and obtain the Tendupatta from the Federation to
complete the sale. Since the Tendupatta, till the time the payment was made by
the bidder. was to be kept in the godown of the Federation, the Tenduparta was
insured by the Federation. The insurance was obtained by the Federation at the
cost of the successful bidder in the joint name of the Federation and the successtul
hidder.

The applicant was the successful bidder in NIT No. .U, MEATH01.11.2016 and
accordingly entered into an agreement for sale of Tendupatta with the Federation
and the paid the first two instalments out of the four instalments which were to be
paid under the terms of the agreement. The Federation had duly issued the invoice
for the Tendupatta covered under the first two instalments and delivered the
Tendupatta to the applicant.

Unfortunately, due to a fire in the Godown of the Federation, the Tendupatta

ultimately be delivered to the applicant (Successful bidder) by the Federation.

stored, relating to the subsequent installments, was destroyed and could not



3.7

38

The Federation had obtained insurance of the Tendupatia at the cost of the
applicant (Successful bidder), wherein the Federation was the joint beneficiary of
the insurance. Upon the fire, the claim for insurance was filed and the insurance
proceeds were received by the federation.

['hereafier, the Federation directed the applicant (Successful bidder) to pay for the
subsequent installments for the Tendupaua that was destroyed in the fire. afier
appropriating the Security Deposit and adjusting the claim received from the
insurance company. While computing the amount to be paid by the applicant
(Successful bidder). the Federation added GST. treating the goods destroyed in
the fire to have been supplied in terms of the GST Act, 2017.

4, QUESTION RAISED BEFORE THE AUTHORITY -
4.1.Whether under the circumstances of the case. mere aceeptance joint custody of the goods
without the rights and privileges of ownership of the goods amounts 10 “Supply” within
the meaning of Section 7 of the GST Act?

4.2.Whether under the circumstances of the case. where the goods are destroved by fire
before being delivered under an agreement to sell. can there be “Supply™ within the
meaning of Section 7 of the GST Act after the destruction of the goods by fire?

-

DEPARTMENT VIEW POINT -

The Asstt Commissioner, State Tax, Sagar vide his letter No,Vak/ARA/2021/85 dated
06.02.2021 informed that on the following reasons. the issued covered in the application
should not be considered as supply under Section 7(1) :-

(i)

(ii)

(iii)

All forms of supply of goods or services or both such as sale. transfer, barter,
exchange, licence, rental, lease or disposal made or agreed to be made for a
consideration by a person in the course or furtherance of business.
Although this definition is inclusive but for supply the condition, is in the
course of furtherance of business in addition to made or agreed to be made
and for a consideration is essential. In the said issue, the condition of
consideration is not fulfilled as in the definition of consideration, the
deposit is excluded.
In this case. the title of goods not transferred, hence the goods not 10 be
considered as supply.
As per the provision of Section 31 :-
A registered person supplying taxable goods shall before or at the time of -
(a) Removal of goods for supply to the recipient. where the supply involves
movement of the goods or
{b) Delivery of goods or making available thereof to the recipient in any other
case.
Issue a tax invoice showing the description, quantity and value of goods, the tax
charged thereon and such other particulars as may be prescribed:

In the above case, neither the removal of goods nor issue of tax invoice, hence not
qualify as supply.



6. RECORD OF PERSONAL HEARING -
6.1.Counsel for the Applicant appeared personal hearing on 05.09.2020 and then on
18.09.2020 and 01.10.2020 through electronic mode and inform that no invoice has been
issued of goods destroyed in joint custody. He made the following submission on
05.09.2020 in support of his contention.

L]

16.1.

16.2.

The provisions relating to levy are given in Section 9 of the GST Act. The
text of the provision is as under:
9. (1) Subject to the provisions of sub-section (2), there shail be
levied a 1ax called the central goods and services ax on all imra-
State supplies vf goods or services or both, except on the supply of
alcoholic liguor for human consumption, on the value determined
under section 15 and at such rates, not exceeding tweniy per cent.,
as may be notified by the Government on the recommendations af
the Council and collecied in such manner as may be prescribed
and shall be paid by the taxable person.
(emphasis supplied)

The taxable event for levy of GST is thus “supply”. The moment there is
supply, the liability to GST arises, even though the payment of GST may
have happened prior to the supply or is to happen at a later date as per
the machinery provisions. Therefore, it is important to ascertain, in all
cases, that supply within the meaning of the GST Act hays taken place.

The provisions relating 1o "Supply " are contained in Section 7 of the
GST Act, 2017, which states as under:
7. (1) For the purposes of this Act, the expression “supply”
includes
(a) all forms of supply of goods or services or both such as
sale, (ransfer, barter, exchange, licence, rental, lease or
dispasal made or agreed to be made for a consideration hy
a person in the course or furtherance of business;
(b) import of services for a consideration whether or not in
the course or furtherance of business;
(¢) the activities specified in Schedule I, made or agreed (o
be made without a consideration; and
(d) the activities io be treated as supply of goods ar supply
of services as referred to in Schedule 11,

O)f the four limbs to Section 7(1), the limbs, (b). (c) and (d) do not apply
10 the transaction at hand. Also, out of the forms af supply given in sub-

K’ o



16.3.

16.4.

clause fa), except for the term “sale’, none of the tvpes of supplies are
applicable in this case. If the wransaction at hand can be classified as
“sale " then there shall be supply within the meaning of the GST Act, else
the transaction cannot be classified as “Supply . Therefore, in the given
facts of the case where the goods stand desirayed, it has to he seen
whether sale has happened or not.

A joint reading of the two sections, viz 7(1)(a) and 9(1) would show that
Jor the liability to pay GST (o arise, there has to be supply of goods or
services. Unless there is supply, there cannot be a taxable transaction. In
the instant case. the item involved is “goods". Therefore. for liability pay
GST to arise. goods ie. Tendupatta has to be shown o have been
supplied. The tvpe of supply in this case iy sale and therefore, it has to be
established thar “sale” has raken place.

The term sale is defined under the Sale of Goods Act, 1930 and Sale. as
well as Agreement fo Sell are defined in Section 4 of the Act. The text of
the Section is reproduced hereunder for ready reference -
4. Sale and agreement 1o sell.—( 1} A contract of sale of goods is
a contract whereby the Federation transfers or agrees to transfer
the property in goods o the bidder for a price. There may be a
contract of sale between one part-owner and another.

(2) A contract of sale may be absolute or conditional.

(3) Where under a contract of sale the property in the goods is
transferved from the Federation to the bidder. the contruct is
called a sale. but where the transfer of the property in the goods is
0 fake place al a futwre time or subject (o some condifion
thereafrer to be fulfilled, the contract is called an agreement 1o
sell.

(4) An agreemem 1o, sell becomes a sale when the time elapyes or

the conditions are fulfilled subject to which the property.in the

goods is 1o be wransferred.
According to this section, where the transfer of the property in the goods
is 1o take place in the future time or subject to some condition thereafier
to be fulfifled. the contraci is an agreement to sell. In the case of the
purchase of Tendupatta, the goods in question (that is, Tendupatia fit for
use for making bidi) were not in existence at the point of time when the
Federation and the applicant (Successful bidder) entered into the
contract for the purchase of Tendupatia. The sale of tendupatta was
subject to the acceptance of the tendupatia for its quality. Also, the sale
was io be made at ¢ future point of time and accepted for irs quality. This



16.6.

16.7.

Sacet is duly narrated in the Agreement at para 5(1V), the relevant text of

which is as under:

“5AV) FUET F ITT FAT F AT BT GHET AUET FF T

T ¥ 48 5Z ¥ wiav 277 ya=r F giiErT By ardar i
Therefore, the contract entered into by the Federaiion with the applicant
(Successful bidder) for sale of Tendupatta al a future lime. with
conditions regarding acceprance of quality and paymeni before delivery
makes the agreement that of “an ugreement to seil .

From the perusal of the above clause of the agreement it is clear that at
the time of the contraci, the goods were not in existence. Therefore. the
goods in question were Future Goods, the sale of which is provided for in
Seciion 6 of ihe Sale of Govds Aci, 1930, The text of the provision is as
under:
6. Existing or future goods.—(1) The goods which form rthe
subject of a contract of sale may be either existing goods, owned
or possessed by the Federarion, or future goods.

2) There may be a contract for the sale of goods the acquisition
of which by the Federation depends upon a contingency which
may or may nol happen.

(3) Where by a contract of sale the Federation purporis to effect a
present sale of furtwre goods, the contract operates as an
agreement to sell the goods.

Thus. by virtue of Section 6 also, since the coniract in present for sale of

Suture poods has been entered into, the contract would he an agreement

ro sell the Foods.

Under clause 6(T) of the agreement, it is stated that if delivery is not
taken from the society, the facility of delivery from the godown shall be
provided to the applicant (successful bidder). Further it is also stated that
in case of facility of delivery from godown is gramted, facility for safe
storage of goods shall be provided by storing the Tendupatta in godown
of Federation / Society / Department under joint lock. The relevant clause
is as under:
“Yq) Far # AEH T dUAT WET # glATET By Sy 41
forfa & 35 gy Faraw, Gmr 797 20 29.04.2007
7F Rl av/ qEiA / BT TR & aer var T
FYFEY 7 FEY 717 #1 [Pl F y@g garerw oAy ghay
AT ITF G I 27 FAFT FOAHT G T 3507 F
FrT srifer s T % @E AT # O aa
fAvrae & #1 qi75r & s a3+ Wy ...

ot



16.9.

16.10.

It is therefore clear that the delivery of the goods was to he given from the
godown and Gl such time as the delivery was not given, it was 1o be kept
in safe storage wnder joint lock in the Federation's godown.

The delivery of the goods in question was conditional on the payvment of
the due installment. Also, in case of delay in pavment of the installment,
the installment was 1o be paid along with the interest for the period of
delay in the payment of the installment. The relevant terms of the contract
in this regard are as under:

B TE i SRS

Pl g 16w 3T @1 a7 [ & g 5w v @1 A7 quid s
SRE T VaH TH R Y FHE Y Hlg THIET TH B T &
T H Tt @ GRET G (7 oy T |

“6( Q1) Bl dguT T BISHT FHF 6B) F TR SRR AR
TeTHl § GRE G T a8 T & e § G 517 @1 S Y &Y
TET B | B B T &7 GG door dH 297 G oe [ 3 af &
Ry @7 R & i SR, quf ywidiT Tae g7 Y 14T T

gl

It is clear from the ahove clauses of the agreement thar the delivery of the
goods was not made to be made to the applicant (Successful bidder)
wnless the whole of the amount was paid and in case of delay in pavment,
interest was paid along with the sum due. The storage of goods in the
Joint Custody would not amownt 1o delivery of goods 1o the applicant
(Successful bidder). Since the installments due were not paid, there is no
question of delivery of the goods to the applicant (Successful Bidder).

It is further siated in the agreement that the applicant shall have the right
1o remove the Tendupatta only during the duration of the agreemem.
After the expiry of the agreement, the Tendupatta shall become the
properiy of the Federation. In this regard, kindly see clause 613
reproduced hereunder.

‘(B FAT FT IHF G A9 37 W0 A7 FATHT 4 I
FIT FT AT F 2T 220 ;T ST F ar wvie a3ty
TATH FI 97 IAFT A70T 41 97 H7AT 97 FIE A9
TE1 EIT AYT DAT 5997 A #F TG T T9T 4197
FITAT.......

Therefore. even though the goods were stored in the Federation's godown
under the joint custody of the Federation and the applicant, the goods
were not delivered or sold to the applicant till such time as all ihe
conditions of the agreement were not fulfilled by the applicam.



16.11. Regarding the point of time on which the property in goads passes to the
bidder, it may be relevant 1o see the provisions of Section 23 of the Sale
of Goods Aci, 1930. As per the provision of the Act, the property in
woods, in case of future goods, passes to the bidder when they are
unconditionally appropriated to the contract.

Since the future goods are not appropriated to the contract wunless the due
amount is paid in full, the property in the goods does not pass 1o the
applicant (Successful hidder) as per the terms of the contract hetween the
Federation and the applicant (Successful bidder). The text of the
provision is as wnder:
23. Sale of unascertained goods and appropriation. —(1) Where
there is a contract for the sale of unascertained or future goods
by description and goods of that description and in a deliverable
state are unconditionally appropriated to the contract, either by
the Federation with the assem of the bidder or by the bidder with
the assent of the Federation, the property in the goods thereupon
passes to the bidder. Such assent may be express or implied, and
may by given either hefore or after the appropriation iy made.

In the facts of the case, unless all the conditions of the agreement were
complied with, the goods were not 1o be treated as delivered or sold.
Therefore, property in the goods would only pass to the applicant after
the compliance with all the conditions of the agreement.

16.12. The agreement has further stated that in case of non-compliance of the
terms and conditions of the comract in toto, the Tendupana shall be
deemed not 1o have heen delivered or sold. The relevant clause is as

under:
10, FACHTH FT FFIAT — "ﬁ.r-;;
7f% gt wF [ qeAr 7 RfERe wia aar 57 #6 w
T #1 qoT-ar / TR 78 AT aren & at v et
qfta @ # (e @ e A
“16.13. The goods were insured by the Federation at the cosi of the Bidder. The

Federation was not the heneficiary of goods insured by the bidder. For
obtaining insurance. the person emtering imio the contract with the
Insturer showld have insurable interest in the goods. Uniil and unless the
risk is with the Federation, the Federation does not have insurable
interest in the goods after sale. Therefore, in this case. since the
Federation had obiained Insurance in its own name, by conduct. the
Federation has shown that it had insurable interest in the goods.
Therefore, it is clear that the risk in goods had not passed on to the




16.14.

16.15.

hidder. Further as per section 23 of the Sale of Goads Act. 1930, the risk
in goods passes with the transfer of the property in goods. The texi of the
provision is as under:

26. Risk prima facie passes with property.— Unless otherwise
agreed, the goods remain at the Federation's risk wnil the
properiy therein is transferved to the bidder, bwt when the
property therein is transferred to the bidder, the goods are ar the
hidder's risk whether delivery has been made vr not;

A joini reading of the provisions of Section 23 and 26 of the Sale of
Goods Act, 1932, shows that neither the risk in the goods nor the property
in the goods had passed to the applicant (Successful Bidder). Also. the

Jact that the Federation had obtained the insurance with its name as the

insurer, shows that it was accepted by the Federation that the risk had
noi passed to the applicant (Successful Bidder). In these facts of the case.
it is established beyond any doubi that the goods were not delivered to the
Applicant, the property in goods had not passed to the applicant and also
the risk in the goods had not passed to the applicant.

Further, once the goods are ascertained and stored in the godown, in
case of destruction of the goods. before sale and after agreement 1o sell,
the agreement is avoided. The relevam section of the Sale of Goods Act,
1930 is reproduced hereunder:
8. Goods perishing before sale but after agreement to sell.-
Where there is an agreememt o sell specific goods, and
subsequently the goods without any fault on the part of the
Federation or bidder perish or become so damaged as no longer
to answer o their description in the agreement before the risk
passes (o the bidder, the agreement is thereby avoided.

Thus, the transaction of the applicant, once the goods were destroved in
fire. was merely an “avoidable agreement to sell” and not sale.

Further under the terms of the contract, the Federation was to issie
Certificate of Sale 1o the applicant (Successfid bidder) in terms of the
TETTRI H"?'UWT (FTTTY [Eaa) Famral 1966, which was not done,
which further indicaies the fact that it was accepted by the Federation
thai the sale was not made by the Federation. The relevant clause is as
wnder:
Y. AT IHIT 9T FIE] FAT
7Y I7 FAT G IAFT HfAw a7 a7 gt
FAT FT AFTTT F TREIT F THTT GG AT (ST
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) [Raaradt, 1966 ¥ Faita Fraenaa =7 ‘" %
THFT BT FHT TF FET FY”

16.17. The provisions of Time of Supply of goods is given in Section 12 of the
GST Act, 2017, which states that the liability o pay GST shall arise ai the
time of supply, determined as per the provisions of Section 12. Further,
sub-section (2) specifies the time of supply in the case of goods. The rext
of the provision is as under:

(2) The time of supply of goods shall be the earlier of the
following dates, namely:—
(a) the date of issue of invoice by the supplier or the lasi
date on which he is required, wnder sub-section (1) of
section 31, 1o issue the mvoice with respect to the supply,
or

(h) the date on which the supplier receives the payment
with respect to the supply:

In the instant case, invoice has not been raised by the Federation and
also payment has not been made by the Applicant. Therefore, assuming
but not accepting thai there is supply. the time of supply had not come
before the destruction of the goods by fire. Therefore, till the time of the
fire, there was no liability to pay GST.

16.18. Once the subject matter of the sale is destroyed and invoice cannor be
raised for non-existent goods. Again, the invoice has to accompany the
goods and since the goods are not in existence, invoice thereof cannot be
raised. In this regard, kindly see the provisions of Section 31 of the GST
Act, 2007, the relevant text whereof is reproduced hereunder for ready
reference:

31 (1) A registered person supplving laxable goods shall, before

or al the time of.—

(a) removal of goods for supply 1 the recipient, where the supply

involves movement of goods; or

(b) delivery of goods or making available thereof to the recipient,
in any other case, issue a tax invoice showing the deseription,
quantiry and value of goods. the tax charged thercon and such
other particulurs as may be prescribed:

16.19. The summary of the terms of the agreement and their implications, has
heen tabulated as under:
S.No. | Term of the agreement Implication

I | "5av) Saew & GU¥la Fal @ Al the iime of the
glarfe @ gawT qaled dg | agreement the goods |
THT GHET & 48 He & ffav| were nol identified
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&9 s@er # gfigry RRar| and therefore, the case

T is that of sale of fuiure
goads.
2.| '6(@) @oaT @1 eI § agur GivarT | The goods were 1o be
@1 Gldgew IeU Gt @] [ | delivered  from  the
o 9 wEy oo foer| gedown and il
JEATT GNT 29.04.2017 | delivery of the goods,
HIRIT T/ FiEfa s [ty | they were 1o be kept
memm # Fur oW wem under joint lock for
TR T Fe o & R their safety.
7 gay dare foem giagT
YT TAF ER EW BF
BN FRT g9
JevT & v ;(%1777?? HGT
Tier § gleY di 3 77 Tl
v R vad #1 glaur &
SR Rl Y <y ¢ T N The delivery of the
FETGIT [ [y 1 g [ & goods was not made to
Qa’a'??f%waa? Fd zofd| be  made 10 the
HFGIT ¥ TR vaw 3| applicant  (Successful
Ov 37 THET &7 e GEey| bidder)  unless  the
oTHT @1 TS ey &F 7| whole of the amount
ge @7 GRErT e g7| was paid and in case
T ) - of delay in pavmeni,
interest  was  paid
STl along with the sum
ol TG @ BT B 6wy F| N
TR S e
T @ TR I 7 T
TGH & 3T § & g 7|
THET &9 |9 J87 R
@y @1 gl @71 GRerT Sac
Tl iRar ore o [ dg
R & Rafwg T @
R # e @fa guf
¥ T @ Ia T 7T
/o
1| (g o & FTF R FG BTG The goods were nol |

" W F Tl @ &g delivered or sold 1o

@R &1 3l & & gert #F
IS 8 T FIX |

the applicant till such
time as all rthe




FHIT &7 T J9ET Jﬂ conditions  of  the

F oy o7 o7 gereement were  not

Tg7 gl ey gEr ﬁ?‘qﬁr T | fulfilled by the
F7 T g | applicant,

3

“10. FHUTAT In  case of non-
gie galaw @ [T gar # RAGE | compliance  of  the

7ol &g &1 Wal @7 terms and conditions
gIer / GRGI J81| of the contract in toto,
w8 @ gl @) glige | (he Tendupatia  shall

7y Fg [Fa @ gHEm be a'.:-wm:*d not to have
S been delivered or sold.

6.| 9 Rrgmmmorvaafl & | Sale leuer / certificate
TT g7 TTF EINT T HEFR a7 is to be issued for
g7 Hermger] @#ar @1 goods sold .

16.20. It is therefore clear that:

a) accepting joint custody of the goods without the rights and
privileges of awnership does nol constiiute completion of sale in
the eyes of law, further such custody was not interpreted as
delivery or sale of Tendupatia to the applicant;

h) rthe agreement of the Federation with the applicant was an
agreement to sell,

¢) sale had not been made before the five destraved the goods since -
there was no delivery or pavment of consideration which are the
most imporiant evenls for sale to oecasion under the terms of ihe
agregment,

d) delivery of the goods had not been made before the destruction of
the govds since the delivery could only have been made afler the
Sull payment of the goods being delivered along with the interest
due for the period of delay in making the full pavmeni:

e) the property in goods and the risk were both with the Federation
and had not passed 1o the applicant before the destruction of the
goods since the Federation obtained insurance as a person with
insurable interest in the property;
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11 the destruction of the goods resulied in the agreement 1o sell
becoming and avaidable contract; and

g2) in absence of the sale of the goods, there was no supply of
Tendupatia giving rise to a liability to pay GST.

16.21. Based on our submissions, it is clear that the Honorable Advance Ruling

Authority may be pleased 1o hold -

@) Accepiance of joint cusiody of goods by the applicant does noi
amount supply of goods (Tendupatta): and

bh) In case of an agreemeni to sell, if the subject matter of sale is
destroved before delivery of the goods, subsequent actions cannol
result in supply of the goods within the meaning of the term "“Supply ™

under the GST Aet. =

6.2.He submitted the following documents that they may be taken on record:

a)

b)

¢)
d)

e)

f)

Letter from Managing Director, District Forest Produce Co-operative Union, West
Mandla to the applicant demand GST on the Tendupatta destroyed by fire;

Letter from Managing Director. District Forest Produce Co-operative Union. West
Mandla to the Additional Managing Director (Insurance) MP Minor Forest Produce
(Trading and Development) Cooperative Federation. Bhopal:

Agreement of the applicant with MP Minor Forest Produce (Trading and
Development) Cooperative Federation, Bhopal for procurement of TenduPatta;

Copy of Invoice for sale of TenduPatta by MP Minor Forest Produce (Trading and
Development) Cooperative Federation. Bhopal:

Copy of Delivery letter of Tendupatta and Transport Permit: and

Copy of Insurance Policy for TenduPata.

6.3.During the course of the Personal Hearing on 01.10.2020, the counsel made the following
submission on email :

1.2,

APPLICANT'S ELIGIBILITY TO FILE PRESENT ADVANCE RULING .
APPLICATION.

ot

Sub-section (c) of Section 95 of the Central Goods and Services Tax Act,
2017 (hereinafter referred to as “CGST Act”™), defines the term “applicant’ as
under: -

“applivant”  means any person registered or desirous of obtaining
registration under this Act”

... Emphasis Supplied

A perusal of the above clarifies that scope of the term “applicant’, as defined
under sub-section (¢) of Section 95 of the CGST Aect shall include both. the
person registered under the CGST Act and also the person who is not
registered as on date of applying for the advance ruling, but is desirous of



1.3.

1.4,

L.5.

1.6.

1L.7.
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seeking registration under the CGST Act, in the state where advance ruling is
sought.

Further, Section 22 of the CGST Act specifies the person liable for
registration and reads as under:-
“22. 1) Every supplier shall be liable 10 be registered under this Actin the
State or Union territory. other than special category Staies, from where he
makes a taxable supply of goods or services or both, if his aggregaie turnover
in a financial yvear exceeds twenty lakh rupees: ... ..........

oo (Emphasis Supplied)

The above referred section can be vivisected into following essentials: -
a. A supplier shall be liable to be registered under CGST Act in the
State or Union Territory, from where he makes taxable supply of
goods or services or both;
b. If the aggregate turnover in the financial year exceeds rupees twenty
lakh.

The Applicant submits that as on date, it is registered in Madhya Pradesh and
also willing to make taxable supplies of goods from the same to its customers,
Further, the turnover of the Applicant exceeds rupees twenty lakhs in the
financial year. Given this. it is submitted that Applicant clearly satisfies 1o be
‘applicant’ in terms of sub-section (¢) of the Section 95 of the CGST Act.

Furthermore, the advance ruling can only be sought on the issues, as are
specified under Section 97(2) of the CGST Act, which reads as under:-

* (2) The question on which the advance ruling is sought under this Act, shall
be in respect of,

ta) classification of any goods or services or both;

h) applicability of a notification issued under the provisions of this Act:

fc) determination of time and value of supply of goods ar services or
bath,

(d) admissibility of inpwut tax credit of tax paid or deemed to have been
paid,

fe) determination of the liability to pay tax on any gooeds or services or
hath;

(1) whether applicant is required 1o he registered,

(g) whether any particular thing done by the applicant with respect to
any goods or services or both amounts to or results in a supply of goods or
services or both, within the meaning of that term.”

.. Emphasis Supplied

In this case, the applicant has taken custody of Tendupatta jointly with the
seller of the Tendupatta, which is to be held in such joint custody till such time
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as the payment for the Tendupatta is not made or till the end of the period of
contract. along with interest in case of delay in payment beyond the stipulated
time.

The query of the applicant is whether the act of taking joint custody of
Tendupatta results in a supply of Tenduptatta. In terms of section 97(2)(g). the
applicant wishes to question whether:
(a)  any particular thing done by the applicant , i.e. taking joint
custody,
(b) with respect to any goods, i.e. tendupatia,
(c) amounts (o or results in a supply of goods, Le. the
tendupatia taken in joint custody.

1.8. Thus in view of the above, it is submitted that advance ruling may be sought
by the Applicant in terms of Section 97(2)(g)

1.9. Further. Section 96 of the CGST Act provides for appointment of advance
ruling authority and reads as under:-
96, Subject to the provisions of this Chapter, for the purposes of this Act, the
Authority for advance ruling constituted under the provisions of a State
Goads and Services Tax Act or Union Territory Goods and Services Tax Act
shall be deemed to be the Authority for advance ruling in respect of that
State or Union territory, ™
... Emphasis Supplied

L.10. Hence. an Advance Ruling Authority appointed by the concerned State or
Union Authority Government under concerned State or Union Territory Goods
and Service Tax Act. shall be the deemed to be the Advance Ruling Authority
for the purpose of CGST Act. The Section 96 of the Madhya Pradesh Goods
and Service Tax Act, 2017, reads as under:-

"SECTION 96
(1) The Government shall, by notification. constitwie an Authorine 1o -
known as the Madhyva Pradesh Authority for Advance Ruling: i
Provided that the Gavernmeni may. on the recommendation of the #
Council, notify any Authority located in another State to act as the Authorin:
for the State.
(2) The Authority shall consist of-
(1) ane member from amongst the officers of central tax: and
(i) one member from amongst the officers of State tax, 10 be appointed
by the Central Government and the State Government respectively.
(3) The qualifications, the method of appointment of the members and the
terms and conditions of their services shall be such as may be prescribed.
Emphasis Supplied
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The Applicant submits that in terms of the above referred section 96 of the
Madhya Pradesh Goods and Service Tax Act, 2017, the Government of
Madhya Pradesh constituted this authority as Madhya Pradesh Authority for
Advance Ruling. The Applicant submits that by virtue of Section 96 of the
Madhya Pradesh Goods and Service Tax Act, 2017, the questions for
determination in advance ruling lie before the Madhya Pradesh Authority for
Advance Ruling.

In view of the foregoing, the Applicant submits that it is eligible to file the
present advance ruling application before the Madhya Pradesh Authority for
Advance Ruling, Indore.

Summary of the brief facts of the case:

I'he applicant is engaged, inter alia, in purchase of Tendupatta from the MP
State Minor Forest Produce (Trading and Development) Cooperative
Federation Limited (hereinafter referred to as the Federation for the sake of
brevity)for the purpose of trading of Tendupatta.

The applicant was the successful bidder in NIT No. 8.9, f&A1®01.11.2016
and accordingly entered into an agreement for sale of Tendupatta with the
Federation for purchase of Tendupatta from Lot No. 1777 in four instalments.

The applicant had paid the price for two lots and taken the delivery of the
Tendupatta relating to the first two lots. The Federation has accordingly issued
the following invoices :

- Invoice No. JBWML0024 dated 30.11.2017 for Rs, 11881751.00 and
- Invoice No. JBWMLO0041 dated 30.01.2018 for Rs. 11788569.00

Before the payment of the next two installments could be made. the
Tendupatta was destroyed by fire, while still in the podown of the Federation.

The Federation, in terms of the agreement, received the insurance money for
the destroyed Tendupatta kept in the godown and appropriated the proceeds as
under:

S.No. | Particulars Amount (Rs)
. EMD 3742050.00
2. Insurance Claim proceeds 1 7787668.00
3 Balance from the 2™ installment 29683.00
Total 21559401.00

The Federation vide its letter vide no. FHI® / T.9./19/731 dated 31.05.2019,
claimed an amount of Rs. 2,.39.47.447.00 from the applicant and after making
the appropriations as above; demanded a further sum of Rs. 2388046.00 being
the balance amount for the 3" and 4" installments after the appropriation as
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Annexure — 1.

While computing the demand, the federation under the presumption that the
Tendupana stored under the joint custody was supplied to the applicant and

therefore applicant was liable to pay GST on the same.

Summary of the point of law involved:
The terms of the agreement and their implication:

S.No

Term of the agreement

Implication

7

“5(1V)

HEUH SR arh U

Al the time of the
agreement the goods
were not identified and
therefore. the case is
that ol sale of future
goods,

The goods were Lo
be delivered from the
godown and till
delivery of the goods,
they were to be kept
under joint lock for
their safety.

TR SR ETIE
PisiciEisca

61

The delivery of the
goods was not made to
be made to the applicant
{Successful bidder)
unless the whole of the
amount was paid and in
case of delay in
payment. interest was |
paid along with the sum |
due. |
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10.

The goods were
not delivered or sold to
the applicant till such
time as  all the
conditions of the
agreement were not
fulfilled by the
applicant.

In case of non-
compliance of the terms
and conditions of the
contract in toto. the
Tendupatta  shall  be
deemed not to have
been delivered or sold.,

Sale letter /
certificate is to be
issued for goods sold.
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3.2 The taxable event for levy of GST is thus “supply”. The moment there is
supply, the liability to GST arises, even though the payment of GST may have
happened prior to the supply or is to happen at a later date as per the
machinery provisions.

3.3, In this case, supply, if any is in the form of a sale. Therefore, 10 ascertain
whether supply has happened. it has 1o be ascertained, whether sale has taken
place.

3.4. The term sale is not defined under the Act and therefore. recourse shall be had

to the Sale of Goods Act, 1930. Accordingly, based on the facts of the case. as
per Section 4(3) of the Sale of Goods Act, 1930, the transaction is in the
nature of an agreement to sell and not sale per se.

3.5, Further. in this case. since the transaction relates to future goods. as per
Section 6 of the Sale of Goods Act, 1930, the agreement is in the nature of an
agreement to sell.

3.6. As per the terms of the agreement, even though the goods were in joint
custody. the delivery of the goods was not given to the applicant since in case
of joint custody, the delivery was to be given from the Godown. Please refer

to Clause 6(s)of the contract. reproduced in the application.

3.7. The delivery of the goods was to be given only upon the payment of the
amount of the due installment along with interest for the delay in payvment
from the stipulated date, il any.

J.8. Under the Sale of Goods Act. 1930, Section 23 states that in the case of sale of
unascertained goods, the property in the goods passes on when it is
appropriated to the contract. In this case. the goods are destroyed and therefi T.‘;\,\

cannot be appropriated to the contract, Therefore, the property in the goods™—~ . t‘-.h
has not passed on to the applicant. A
The goods were insured in the joint name of the Federation and the Applicant.

Therefore, the Federation has insurable interest in the goods. Accordingly. the

risk in the goods had not passed on to the applicant.

Further, in terms of Section 8 of the Sale of Goods Act, 1930, in case of an
agreement to sell, if the goods are destroyed prior to passing of the risk to the
buyer, the agreement becomes avoidable. Since the risk has not passed to the
buyer in terms of Section 23 of the Sale of Goods Act. 1930, afier the
destruction of the goods, the contract becomes and avoidable agreement to
sell.
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3.11. In terms of Section 12 of the GST Act, time of supply of the goods, is earlier
of the due date of issue of invoice and receipt of payment. In this case, neither
has happened. Also, since the goods stand destroyed, neither of the acts can
happen now.

3.12. Joint reading of the provisions of the Sale of Goods Act. 1930 and the
provisions of the GST Act shows that:

h) accepting joint custody of the goods without the rights and privileges
of ownership does not constitute completion of sale in the eyes of law.
further such custody was not interpreted as delivery or sale of
Tendupatta to the applicant:

i) the agreement of the Federation with the applicant was an agreement
to sell:

j) sale had not been made before the fire destroyed the goods since there
was no delivery or payment of consideration which are the most
important events for sale to occasion under the terms of the agreement:

k) delivery of the goods had not been made before the destruction of the
goods since the delivery could only have been made after the full
payment of the goods being delivered along with the interest due for
the period of delay in making the full payment:

[) the property in goods and the risk were both with the Federation and
had not passed to the applicant before the destruction of the goods
since the Federation obtained insurance as a person with insurable
interest in the property:

m) the destruction of the goods resulted in the agreement to sell becoming
and avoidable contract; and

n) in absence of the sale of the goods. there was no supply of Tendupatta
giving risc to a liability to pay GST.

6.4.During the course of the hearing on 01.10.2020 the following queries were raised ~

(a) As per clause (a) of Section 95 of GST Act, the Advance ruling means a decision”
provided by the Authority or the Appellate Authority for Advance Ruling on matters
specified in sub-section (2) of Section 97 or sub-section (1) of Section 100, in relation
to the supply of goods or services or both undertaken or proposed to be undertaken by
the applicant

“(b) It is observed that the questions referred by you are not in relation to the supply of
goods or services or both undertaken or proposed to be undertaken by you, therefore,
why not your application should be rejected being outside the purview of Advance
Ruling.

(¢) Moreover, as per your submissions, if the goods under joint custody of yourself and
the Federation. is not o be treated as supply, then explain the following :
i) what is the purpose and requirement to keep the said goods under joint
custody of yoursell and the Federation;
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why you are a beneficiary in insurance of the said stock. il the supply is not
complete:

why rent of the godown, in which said stock is stored, is payable by you: and
why interest is payable by vou for delay in payment pertaining to the said
stock. if  the supply is not complete.

6.5.Further. in response to the queries raised during the Personal Hearing on 01.10.2020, the
counsel for the applicant on 12.10.2020 submitted as under on email :

“During the course of the hearing, the following queries were raised:

As per clause (a) of Section 95 of GST Act, the Advance ruling means a
decision provided by the Authority or the Appellate Authority for Advance
Ruling on matters specified in sub-section (2) of Section 97 or sub-section (1)
of Section 100, in relation 1o the supply of goods or services or both
undertaken or proposed 1o be undertaken by the applicant. It is observed that
the questions referred by you are not in relation to the supply of goods or
services or both undertaken or proposed to be undertaken by you. therefore,
why not your application should be rejected being outside the purview of
Advance Ruling.

Moreover, as per your submissions, if the goods under joint custody of
vourself and the Federation. is not to be treated as supply. then explain the
following:

(a) what is the purpose and requirement to keep the said goods under joint
custody of yourself and the Federation:

(b) why you are a beneficiary in insurance of the said stock. if the supply is
not complete;

(c) why rent of the godown, in which said stock is stored, is payable by you:
and

(d) why interest is payable by you for delay in payment pertaining to the said
stock, if the supply is not complete.

The point-wise reply to the queries are under:
During the course of the hearing, it was stated that the application is not '

admissible on account of the fact that it is not covered under section 95(a) of
the CGST Act. In this regard. we have to submit as under:

The definition of Advance Ruling as per Section 95(a) is as under:

“95(a) “advance ruling” means a decision provided by the Authority or
the Appellate Aulhomv [or the National Appellate Authority] to an
applicant on matters or on questions specified in sub-section (2) of section
97 or sub-section (1) of section 100 [or of section 101C], in relation to the
supply of goods or services or both being undertaken or proposed to be
undertaken by the applicant;”
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As per the definition, the ingredients of an Advance Ruling are:

a) It isa decision on matters or on questions specified in Seetion 97(2):

b) The matter or the question is in relation o supply of goods or services by
the applicant;

¢) The supply may be one that has already been undertaken or proposed to be
undertaken.

1.2. The definition states that the question should be in relation to supply and not
about supply. There is nothing in the text of the section that states that the
question can anly be about supply. Once this assumed pre-condition is done
away with, it becomes clear how subject matter of the questions listed n
Section 97(2) get covered under an Advance Ruling as per Section 95(a). The
definition of Advance Ruling contains the term “in relation to”, which
enlarges the scope of a provision.

1.3. The term “in relation to” is found in the erstwhile law relating 1o Central
Excise Duty as well as Service Tax. This term has been interpreted and on the
basis of the interpretations, the orders have been passed. One specific instance
is the definition of Input in Cenvat Credit Rules, which has been much
debated and contributed significantly to Central Excise and Service Tax
disputes.

1.4. In the definition of inputs under Rule 2(1} of the Cenvat Credit Rules, 2004,
term used is “in relation to”, which was interpreted by the courts as having
enlarged the definition. The text of the provision is as under:

“2(1)*“Input Service™ means any service -
(i) used by a provider of taxable service for providing an output
service. or
(ii) used by the manufacturer, whether directly or indirectly in or in
relation to the manufacture of final products and clearance of final
| products from the place of removal,
and includes services used inm_relation to setting up, modernization,
renovation or repairs of a factory. premises of provider of output service
or an office relating to such factory or premises, advertisement or sales
promotion, market research, storage upto the place of removal,
procurement of inputs, activities relating to business. such as accounting,
auditing, financing, recruitment and quality control, coaching and training,
computer networking, credit rating, share registry and security, inward
transportation of inputs or capital goods and outward transportation upto
the place of removal.”
(emphasis supplied)
1.5. In this regard, kindly see the matter of COMMISSIONER OF C. EX.. NASIK
Vs CABLE CORPORATION OF INDIA LTD. reported in 2008 (12) S.T.R.
598 (Tri. - Mumbai), where the Honorable CESTAT stated as under:
i e R T From the above definition it is very clear that the input
services besides being used in or in relation to the manufacture of final
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products and clearances of final products from the place of removal
includes a plethora of other services such as service used in relation 1o
setting up, modernization, renovation or repairs of factory. premises of
provider of input service or an office relating to such factory or premises,
advertisement or sales, activities of business. accounting, auditing,
financing, recruitment. quality control, training and coaching etc. and
therefore its scope is much larger than being used directly or indirectly in
relation to manufacture. The decision cited by Revenue are therefore not
relevant as those decision have not considered the inclusive part of input
service as defined under Rule 2(1) of Cenvat Credit Rules and these
decisions have only considered the term in or in relation o the
manufacture. Since Rent-a-Cab service is used for bringing emplovees 1o
work in the factory for manufacture of goods it has to be considered as
being used indirectly in relation to the manufacture or as part of business
activity for promoting the business as any facility given to the employees
will result in greater efficiency and promotion of business.”

1.6, Also. in the matter of VICTOR GASKETS INDIA LTD. Vs
COMMISSIONER OF CENTRAL EXCISE, PUNE-1 reported in 2008 (10)
S.T.R. 369 (Tri. - Mumbai). the Honorable Tribunal stated as under:

“11, The illustrative list of activities relating to business in the inclusive
definition of “input service™ as reproduced above, consists of accounting,
auditing, financing, recruitment and quality control. coaching and training.
computer, networking credit rating, share registry, security.
The credit of service tax paid on activities like coaching and training,
credit rating, although not directly or indireetly related to manufacture of
goods. is admissible as input service credit to a manufacturer of final
products as well as to output service provider trcating the same as
activities in relation to business. In the light of the above. | am of the view
that the canteen service provided within the factory premises of the
appellants exclusively for the factory workers is an activity in relation to
the business of the appellants. and hence can be regarded as 'input service' _
within the ambit of Rule 2(1) of the Cenvat Credit Rules. 2004, !
In the present cases, the canteen facility. although not specifically stated in
the list of activities in the definition of the ‘input service’ under Rule 2(1)
ibid yel it is an activity relating to the business of the appellants as this
facility is using provided exclusively only to the employees of the factory
of the appellants within the premises of the factory. The canteen facility is
beneficial for the workers as they are served with food stuff. etc. at
concessional rates and it is they who are engaged in the business of the
appellants, which is nothing but the manufacture of goods, in any case, the
canteen facility provided can also be said to be used by the manufacturer
indirectly as the canteen facility is only for the benefit of the appellants’
employees, who play a significant role in the activity of manufacture.”
Thus, the Tribunal and Courts have consistently held the term “in
relation to” expands the scope of the term in question.
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Further, the Honorable Apex Court has also interpreted the term “in relation
to” in like matter, in the matter of Doypack Systems (Pvt) Lid, v. Union of
India - 1988 (36) E.L.T. 201 (S.C.) afier a magisterial analysis ol precedential
authority reiterated the principle that the expression “in relation to” significs a
broad expression indicating comprehensiveness which might both have direct
as well as an indireet significance, depending on the context. Apart from
pointing out that the expression “in relation to” has becn interpreted as
signifying the widest amplitude, the Court pointed out that the expression
“includes™ signifies an inclusive definition and meaning, is illustrative and not
exhaustive. The relevant extract from the Ape,x Court _;udgement is as under:
“48. The expression “in relation to” (so also *
broad expression which pre-supposes another subject matter. These are
words of comprehensiveness which might both have a direct significance
as well as an_indirect significance depending on the context, scc State
Wakf Board v. Abdul Aziz (A.LR. 1968 Madras 79, 8| paragraphs 8 and
10.following and approving NitaiCharanBagehi v. Suresh Chandra Paul
(66 C.W.N. 767), Shvam Lal v. M. Shavamlal (A.1.R. 1933 All. 649) and
76 Corpus Juris Secundum 621. Assuming that the investments in shares
and in lands do not form part of the undertakings but are different subject
matters. even then these would be brought within the purview of the
vesting by reason of the above expressions. In this connection reference
may be made to 76 Corpus Juris Secundum at pages 620 and 621 where it
is stated that the term “relate™ is also defined as meaning to bring into
association or connection with. It has been clearly mentioned that “relating
10" has been held to be equivalent to or synonymous with as to
“concerning with” and “pertaining to”. The expression “pertaining to” is
an expression of expansion and not of contraction.™
(emphasis supplied)
In the matter of Collector of Central Excise Vs Solaris Chemtech Limited
reported in 2007 (214) E.L.T. 481 (5.C.) the Apex Court referring to the Apex
Court Judgement of Collector afCentral, Excise v. Raiasthan State Chemical
Works reported in 1991 (55) E.L.T. 444 (5.C.), stated that it has been held that
any operation in the course of manufacture, if integrally connected with the
operation which results in the emergence of manufactured goods, would come
within the term “manufacture™, This is because of the words used in Rule
57A, namely, “goods used in or in relation to the manufacture of the final
products”. The relevant extract from the order is as under: '
“8. In our view, there is no merit in this civil appeal filed by 1h€Er
Department. At the outset, we may clarify that electricity is not an
excisable item. Further, in this batch of civil appeals we are concerned
with the electricity which is generated inside the plant by heating of LSHS
and which is captively consumed and used to manufacture cement/caustic
soda. Rule 57A, quoted above, has an Explanation clause which stated as
to what inputs are included in MODVAT credit. Explanation clause (¢)
refers to “input used as fuel”. This clause was introduced by Notification
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No. 4/94. At that time the Government made it clear that inputs used as
fuel were entitled to MODVAT credit. That fuel either utilized directly or
for generating electricity, as an intermediary product, is integrally
connected with several operations which results in the emergence of the
final product, namely, cement/caustic soda. It is important to note that
without utilization of LSHS. it is not possible to manufacture
cement/caustic soda. The electrolysis process is dependent on continuous
flow of electricity. If there is disruption in the supply of electricity from
the Electricity Board then the entire plant of the assessees would fail and
the manulacture of cement/caustic soda would not take place. Therefore,
LSHS would come within the ambit of the expression “used in or in
relation to the manufacture of the final product”. Further, in the case of
Collector ofCentral, Excise v. Raiasthan State Chemical Works - 1991
(55) E.L.T. 444 (5.C.), it has been held that any operation in the course of
manufacture, if integrally connected with the operation which results in
the emergence of manufactured goods, would come within the term
“manufacture”. This is because of the words used in Rule 574, namely,
“goods used in or in relation to the manufacture of the final products”,
Electricity is one form of heat. It gets generated in several ways. LSHS is
a fuel used in the generation of electricity. Since, electricity is self-
generated and since it comes into existence as an intermediary product, its
utilization for production of final product is crucial. Hence, MODVAT
credit on LSHS used in production of electricity cannot be denied. Lastly,
we may point out that in order to appreciate the arguments advanced on
behalf of the Department one needs to interpret the expression “in or in
relation to the manufacture of final products™ The expression “in the
manufacture of goods™ indicates the use of the input in the manufacture of
the final product. The said expression normally covers the entire process
of converting raw-materials into finished goods such as caustic soda,
cement ete. However, the matter does not end with the said expression.

The expression also covers inputs “used in relation to the manufacture of

final products™ It is interesting to note that the said expression, namely,
“in relation to” also finds place in the extended definition of the word

“manufacture” in Section 2(f) of the Central Excises and Salt Act, 1944 .

(for short, “the said Act). It_is _for this _reason that this Court has

repeatedly hield that the expression “in relation to” must be given a wide
connotation. The Explanation to Rule 57A shows an inclusive definition
of the word “inputs”. Therefore, that is a dichotomy between inputs used
in the manufacture of the final product and inputs used in relation to the
manufacture of final products. The Department gave a narrow meaning 1o
the word “‘used™ in Rule 57A. The Department would have been right in
saying that the input must be raw-material consumed in the manufacture
of final product, however. in the present case. as stated above. the
expression “used” in Rule STA uses the words “in relation to the
manufacture of final products™. The words “in relation to” which find

| my
) /{pJ, '
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place in Section 2(f) of the said Act has been interpreted by this Court to
cover processes generating intermediate products and it is in this context
that it has been repeatedly held by this Court that if manufacture of final
product cannot take place without the process in question then that process
is an integral part of the activity of manufacture of the final product.
Therefore, the words “in relation to the manufacture” have been used to
widen and expand the scope, meaning and content of the expression
“inputs™ so as 1o attract goods which do not enter into finished goods. In
the case of M/s. J.K. Cotion Spinningand Weaving Mills, Co. Ld v. The
Sales Tax Officer. Kanpur and another - AIR 1965 S.C. 1310, this Court
has held that Rule S7A refers to inputs which are not only goods used in
the manufacture of final products but also goods used in relation to the
manufacture of final products. Where raw-material is used in the
manufacture of final product it is an input used in the manufacture of final
product. However, the doubt may arise only in regard to use of some
articles not in the mainstream of manufacturing process but something
which is used for rendering final product marketable or something used
otherwise in assisting the process of manufacture. This doubt is set at rest
by use of the words “used in relation to manufacture™. In the present case,
the LSHS is used to generate electricity which is captively consumed.
Without continuous supply of such electricity generated in the plant it is
not possible to manufacture cement, caustic soda etc. Without such supply
the process of electrolysis was not possible. Therefore. keeping in mind
the expression “used in relation to the manufaciure” in Rule 5TA we are of
the view that the assessees were entitled to MODVAT credit on LSHS. In
our opinion, the present case falls in clause (c), therefore, the assessees
were entitled to MODVAT credit under Explanatory clause (c) even
before 16-3-95. Inputs used for generation of electricity will qualify for
MODVAT credit only if they are used in or in relation to the manufacture
of the final product. such as cement, caustic soda ete. Therefore, it is not
correct to state that inputs used as fuel for generation of clectricity
captively consumed will not be covered as inputs under Rule 57A."

1.9. Thus. when we look at the scope of Advance Ruling, all activities, which are
in relation to supply of goods or services would fall under the scope of the an
Advance Ruling. Extending this proposition further, the questions covered u/s
97(2) do not merely relate to a supply but to activities of a supplier.

S.No. | Provision Relation
1. classification of any goods | The query of classification may be
or services or both: related to classification of a

inward into Capital Goods or
Inputs. This question would be
covered under this clause and is in
relation to supply being made by
the applicam, even though the |
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inward supply is made by another
supplier

2, applicability of a
notification issued under
the provisions of this Act;

Notification may be related 10 a
matter which does not involve
supply being made by the
applicant, but be in relation to the
supply being made by the
applicant.

4. admissibility of input tax
credit of tax paid or
deemed 10 have been paid;

Question relating to I'TC cannot
be on account of supply but can
always be in relation to supply.

6. whether  applicant  is
required to be registered:

Question regarding liability 1o get
registered cannot be with respect
to a supply, but is in relation to a |

supply

i whether any particular
thing done by the
applicant with respect lo
any goods or services or
both amounts 1o or results
in a supply of goods or
services or both, within

Any act of omission or
commission may result in a

supply. The supply need not result
in the hands of the applicant,
However, the act of omission or |
commission  must by  the
applicant.

the meaning of that term.

From the above table, there appears to be a conflict in the language of Section
95(a) 97(2). In such cases. the Rule of interpretation — Harmonious
Construction is to be resorted 10, Law as propounded is not always rational or
follows logic. Court does not import rationality in an enactment under the
guise of interpretation. The law, as enacted should be interpreted in such a
manner as to attempt to reconcile. to harmonize, to adjust the overlapping and
often conflicting claims and demands. so that the sacrifice of the conflicting
provisions is seldom made.

Harmonious Construction: -

The Rule of Harmonious Construction is used to avoid any inconsistency :1nd"jj i

repugnancy within a section or between a section and other parts of a statute.
The rule follows a very simple premise that every statute has a purpose and
intent as per law, and should be read as a whole. The interpretation which is
consistent with all the provisions and makes the enactment consistent shall
prevail. The doctrine follows a settled rule that an interpretation that results in
injustice, hardship. inconvenience, and anomaly should be avoided. The
interpretation with the closest conformity to justice must be picked. The
Supreme Court laid down 3 main principles of the ‘Doctrine of Harmonious
Construction’-

(-
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e The courts must avoid a ‘head of clash® of contradictory provisions and
they must construe the contradictory provisions so as to harmonize them."

« When it is not possible to completely reconcile the differences in
contradictory provisions, the court must interpret them in such a way so as
to give effect to both provisions as much as possible.

o Courts must keep in mind that the interpretation which reduces one
provision to a useless standing is against the essence of "Harmonious
Construction’,

« To harmonize the provisions is not to render them fruitless or destroy any
statutory provision.

« The provision of one section cannot be used to render useless the other
provision. unless the court, despite all its efforts, finds a way to reconcile
the differences.

It is endeavored to find out which provision is more general in nature so as to
construe the more general provision and exclude the specific one. The
maxims GeneraliaSpecialibus Neon-
Derogant, and GeneraliaSpecialibusDerogant catches the essence of the
doctrine. The former means that general things do not derogate from special
things., and the latter means that special things derogate from general things.

Further, this principle is also used to resolve conflicts between lwo separate
acts and in the making of statutory orders and rules. But if a person has two
remedies, one being general and the other being specific, they continue to hold
good for the concerned person until he elects one of them.

Afier analyzing various case laws, the Courts have devised certain steps for

the better applicability of the said doctrine-

« Giving full effect to both the provisions and reducing the contrary nature
and/or conflict between them.

+ Both the provisions that are conflicting in nature or are repugnant to each
other are to be read as a whole and the entire enactment in question must
be considered. ;

« Of the two conflicting provisions, choose the one that is wider in scope.

« Compare the wider provision with the narrow provision and then try to
interpret the wider provision to see further consequence. If the
consequence is as reasonable as to harmonize both the pmvismns, and it
gives their full effect ::eparalel}, no further inquiry is needed. One
important aspect to be kept in mind is that the legislature while framing
the provisions was fully aware of the situation which they entered to cover
and therefore all provisions enacted require to be given their full effect on
scope.

« When one section of an Act takes away powers conferred by another Act,
a non-obstante clause must be used.
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« It is imperative that the Court must try to find out the extent to which the
legislature has intended to give one provision an overriding power over
another provision. In the case of Eastbourne Corporation v. Fortes Lid. it
was held that if two contradictory sections cannot be reconciled, then the
last section must prevail. Though this is not a universal rule.

1.11. Judicial Pronouncments:
LILL.  Further resort may be had to the Advance Rulings already passed under the
GST, a case in point is as under:
S.No. | Citation | Matter decided

I. | 2020 (35) | The Appellate AAR decided that the supply by
GS.T.L. 456 JSW Steel Limited to JSW Energy Limited is
(App. ALAR. - | Job Work. not attracting GST. In this case.

GST - Mah.) JSW Energy Limited was the applicant and the |
' supply by JSW Steel Limited was an inward |
supply to it. The order clearly covered a matter
relating to supply by JSW Energy Limited,
even though the supplier in this case was JSW
| Steel Limited.

1.11.2, Thus it is clear that definition of Advance Ruling given in Section 95(a) is not
to be seen as solely relating to the act of supply being made but, extends to all
activities carried on in relation to supply. which clearly includes procurement
of inputs and input services in relation to a supply. In this case, the applicant
is engaged in the trading of Tendupatta and the question is regarding purchase
of Tendupaita. Clearly the question is on a matter in relation to supply.

1.12. The present application has been made w/s 97(2)(g), which states as under:

(2) whether any particular thing done by the applicant with respect to any
goods or services or both amounts 1o or results in a supply of goods or
services or both, within the meaning of that term.

S |
1.13. The ingredients of this provision are: A t‘-?;,_'
a) The matter should relate to an act done by the applicant; "\_',
b) The act should be in relation to any goods or service;
¢) the question should be whether such act results in supply;

[t is very important to note that it is not stated in the provision that the supply
should be made by the applicant. This fact is conspicuous by absence. The
provision only states that the act “results in supply™ but it does not state that
the act results in supply by the applicant. Thus, it means that there should be
an act by applicant, such act should be in relation to a supply and that the act
of the applicant should result in supply.

i
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In this case. the applicant has accepted joint custody of the goods, that are yet
to be paid for and the query is whether acceptance of such joint custody
results in supply of such goods. It is therefore, beyond any doubt that the
question is covered under section 95(a), read with Section 97(2)(g).

Coneept of Locus standi:

Locus standi is an essential 100! for the realisation of rights. The coneept of
standing is intertwined with the right of access to justice, Furthermore.
effective access 1o justice is considered as the most basic requirement of a
legal system, which purports to guarantee legal rights. The essence of the
provision is that the applicant should have locus standi in the matter and it
should not result in frivolous questions being asked by applicants who do not
have any interest in the transaction in question per se. Thus, once the
applicant has locus standi with respect 1o the goods, he cannot be precluded
from raising a question in an Advance Ruling.

From the above averment it is clear that the subject matter of the question is solely
in relation to the supply made by the applicant and is therefore covered under
section 95(a) read with Section 97(2).

2
2.1.

Special nature of the agreement:

Before the agreement is interpreted in light of the GST Laws and for the
purpose of its application to the Advance Ruling sought, the background of
the agreement has to be understood and appreciated for its peculiar nature.
The agreement that the applicant entered into with the Federation was for
purchase of Tendupatta and the agreement was in pursuance of a tender for
the sale of Tendupatta, where the applicant was the highest bidder. Therefore.
in the event that the applicant was not able to honor the offer made in the
tender. the Federation stood to lose money when selling to another person for
a sum lower than that offered by the applicant. Therefore, the agreement
between the applicant and the federation contained specific clauses to ensure
that there was no monetary loss to the Federation.

The agreement contained the following clauses, attempting to protect the
financial interest of the Federation, which are not found in a normal sale
transaction, The clauses are as under:

(a) consequences that follow cancellation of the agreement |clausel4

(1n)]:
a. Forfeiture of EMD:

b. Forfeiture of the Tendupatta kept under joint custody, which has
been paid for but not delivered;

¢. Sale of Tendupatta which has been paid for but not delivered and
sale of Tendupatta which has not been paid for:

d. In case Tendupatta is not sold under the first tender after
cancellation of the agreement with the applicant (hereinafier
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referred to as the subsequent tender), recovery of the agreed price
from the applicant;

¢. In casc the Tendupatta is sold under the subsequent tender, the
proceeds realized shall be adjusted against the amount receivable
from the applicant;

f. If the proceeds from the subsequent tender is in excess of the
amount due from the applicant, such excess shall be paid to the
applicant:

g. If the proceeds from the subsequent tender is lesser than the
amount due from the applicant, such shortage shall be recovered
from the applicant as land revenue;

h. If the proceeds from the subsequent tender is in excess of the
amount due from the applicant, the federation shall have the right
to retain such excess realization and the such excess shall be paid
to the applicant;

i. All the expenditure incurred on the collection of the loss amount
by federation shall be borne by the applicant; and

§-  The federation shall recover all penalties levied and compensation.

(b) Acceptance of quality of the Tendupatta:
Under the agreement. upon collection of Tendupatta, the applicant was
required to accept the Tendupatta for its quality. However, if the applicant
was not satistied with the quality and refused to accept the Tendupatta. the
Tendupatta was to be inspected by the officials of the Federation and their
assessment regarding fitness of Tendupatta for the purpose of making Bidi
was 10 be final. Therefore, even if the Tendupatta was not up to the mark
as per the applicant, he was bound to pay for the same the officials of the
Federation pronounced it 1o be fit. In this regard kindly see para 5(IV) of
the agreement. The relevant extract from the para is as under;
“5"“
....... fbd oM W aftfa g o @
aﬂﬂ GTI a:r a1 7 HeAueNl R Hfigd
fesdlt 3 &rfﬁmﬁﬂam%mmﬂmﬁﬁmﬁﬁ Td & i8]
m%mmmaﬁrm%mﬁ ﬂﬁ;aﬂ'@-
g fuig s vd Svar W dumard gl...... &

From the above narrative it is clear that the agreement was loaded in
favour of the Federation and the cost of any non-compliance was to be
borne by the applicant.

(¢) Conditions in the agreement regarding payment of interest, godown
charges and other expenses:
a. Interest:
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i. The payment for Tendupatta was to be made in four
installments. The agreement at clause 6()(1) specified the
due dates of payment, which were as under:

_Installment | Due date
i 05.10.2017
2% 23.11.2017 |
i 05.01.2018
4" 23.02.2018 |
Extract from the agreement is as under:

“6(d)1)

Afte wey ares o g & draied # IR SR
frxai & e Taree, A9 Vey @Y I (FAUR U
Ry GeaH wu i & Am ¥ R el &
e @ e ST d% $1 UeE W ol 99 /
feis ST / RTGS/NEF/State Bank of India Internet
Banking (I-Collect) (ad ¥¥ H&ed B &R M

Y @) o I gd B |
foxa | forwat f& fafy
qug | 05.10.2017
fedm 23.11.2017
gdlg [ 05.01.2018

| =gl 23.022018 |

e 1 et fvea 9 2 ol & ud oW fma 91 Al
Zgfu uR Hifird IR U 99 W 4 TR oY A1l
S ST 3 T i & eruTa W U ufver urd fe
S|

ii. In case of delay in payment of the installment, interest was
to be paid. The relevant clause of the agreement is as under:

BTN DNt sieriruniisn
gfe Far oo g # 20 Of @1 58 RRH &

et 3 g @rs off Ui &1 3 fafd a9 yraE e
B oEEd wd & o 98 fafg ey & O ooye
yfeerd yfafes @t 83 § & &l ...

b. Godown Charges:
i. As per the agreement, the applicant was required to pay the
price for the Tendupatta at the collection centre after
acceptance of the Tendupatta for quality. However. the
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agreement further stated that in case the applicant was not
able to make the payment. the Federation was to extend a
facility of storage of the Tendupatta at a godown. In this
regard, Kindly see clause 6(%) of the Agreement. the
relevant extract of which is as under:

“6()
sl @1 e ¥ dguwl IRe &1 YRigea fau o &
Rufa # 38 wey Heras, R gf=aT grT 29.04.2017
T SMefRd |y / wfifa / faurfg em & qur g
e Judey 7 H &9 B R 7 weiy daras frar
g 3fyal 3@ gR1 §9 8q Witea e grr 38
e & fou amifea oo Tiem & SEY ad & fy
=rel W e wan o1 gl & o g

ii.  Under the agreement if the applicant did not wish to store
goods in the allotted godowneven then godown rent @ 4/-
per bag per month for 8 months was to be paid by the
applicant. Extract from the relevant clause is as under:
-6()

...... UReg dfe a1 39 el Mem § dg W @
HUSRUT ¥ & I5P ~Ta| ¢ af dg Uay o forel
T g1 e we / |l / furits tem 2
@ AT HUSRY &fTal & MUR W 4/- ¥UU Ufy
arifa® §)7 Ui e & WiE & fpRmn fm § yiram
EX T IO © o B WH|.. v

¢. Other Charges:

i. In case the delivery of Tendupatta was to be taken from the
godown and not the collection centre, the applicant was
required to pay charges for removal of Tendupatta from the
dgodown. The relevant clause is as under:

“6(¥)(1)

Bl Iq T H3ET HHG 6(B) F IER SRR
RIS ™ & ufter @ a1 98 MieH & ofex ¥
SR EH BT W& g T4 T8 1 | hal Bl Tl &1
uRer Saa g faar s e & 37 ot & fefa

WA @1 Ryfd 9 e wfed, qof e 99 grR1 @
fear g1
On the whole, the agreement bound the applicant to pay the agreed amount
along with the interest on any delay in payment, charges for loading and
unloading at the godown and godown rent. In the event that the applicant was
unable to make payment of the interest and charges, the Tendupatta was not 1o
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be delivered to the applicant and on expiry or termination of the agreement,
the amount of agreed sale value and charges were to be recovered from the
sale price of the Tendupatta vide the subsequent tender. The agreement did
not give an option to the applicant to pay any sum on account of breach of the
contract and to exil the contract.

The conditions regarding termination of the agreement are stated in clause
14(1) of the agreement and state that in case of failure to pay the installment in
time or violation of any other condition, the Federation may cancel the
agreement. Once the agreement is terminated, the Federation has the rights
given in Clause 14(111), which include recovery of loss to the Federation,

Coming to the specific queries in the Show Cause Notice, we submit as under:
What is the purpose and requirement to keep the said goods under joint
custody of yourself and the Federation;

Before the query is answered. we wish to make it clear that the godown was
under double lock. but the control was with the Federation and pray that this
fact be bormne in mind while coming to any conclusion in this matter.

The applicant was required to take delivery of the Tendupatta from the
collection centre. However, in the event that the applicant was not able to take
the delivery at the collection centre,it was deemed that the applicant did not
want to take delivery from the collection centre. In such case, as per the
agreement, the Tendupatta was to be delivered from the Godowninstead of the
Collection Centre. The storage in godown was in terms of clause 6(Z)(111).
The text is as under:

“6() (1) :

¥l TR TU HOSHI (1)  IHR &7 T o sdeA wd B 29.04.2017
7% YEY T e g & eEied H URgd F $33 | T8 7
S Fp 3 SuE0r S A dguT ET TE S Aedl ¢ Ud a9 39 deun
&1 e § & Feifva 8 3 ofem B srem)

When clause 6(21)(111) came into operation, the Tendupatta was to be stored in
the godown allotted by the Federation. The storage of the Tendupatta was
under the Joint Custody of the applicant and the Federation, but under the
control of the Federation. This requirement of Joint Custody was in terms ol
Clause 6(8) of the agreement. The text of the clause is as under

nﬁm

¥ 3 e A Aguar wRer B gRy Ry @ B Rl F 3§ wE

T, foren QFRA g1 29.04.2017 99 3SR ¥ / wffa / fawmia

%ﬁm%ﬁmm%qmmaﬂ@ﬁﬁmummﬁmq
3o BN 39 og Witgd et I 59

gﬂlﬁamﬁmﬂ;mmﬁmﬁﬂﬁwﬁaﬂmam
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The control over the Tendupatta in the godown was with the Federation in
terms of Clause 6(®)(5). The text of the provision is as under:

“6(9) (5)

dguen e 6 ofiren, TEvE, wRy qur S w A Ty T
e gffre & e 3 v oo o) 59 Id @ 5 Tiem & g9 @ aren
ey Sryal fRlt RN e e, SRRt 5wy deee e oftos 3
SR 1 81, & SR fdrree o1 Ao v &1 gul siftrer gy

The reason for joint storage was as under:

a) This Tendupatta was not paid for and therefore, was not treated to be sold
to the applicant in terms of clause 10 of the agreement. The Federation
under Clause [4(11l) had the right 10 seize the Tendupatta kept in joint
custody to recover dues of the Federation. This seizure could be made
even if the Tendupatta was paid for. Therefore, to be able 10 seize the
Tendupana, the Federation did not hand over the custody of the
Tendupatta to the applicant. The relevant extract of the clause is as under:

14(110(E)
TR H 3 AU & why, forves e o R ma @ wreg ofver
Tl fora T €, @t ¥w & vt F sRRRa v

b} Further, the Federation had the right to sell Tendupatta in the joint custody
which was paid for as well as which was not paid for to recover the dues
of the Federation in terms of Clause 14(I11)(F)(TF). To be able to sell the
goods to a person other than the applicant and to be able to deliver the
Tendupatta 10 such person, the Federation needed possession of the
Tendupatta. Therefore. the Federation did not hand over the custody of the
Tendupatta to the applicant The relevant extract of the clause is as under:

“14(111)(¥H) (UH)

e H @ dqud &7, e forg 3 afty &1 s =8 R &
Ul MeE H 1 dgud & I WY $1 o 99 F Uy J vd saie
%lg};s S R foar m § 7 fas e ok g @t

¢) If the Tendupatta stored in the godown, was switched with another lot or
any replacement of the lot was made by miscreants. without the
knowledge of the applicant. there was no way for the applicant to ascertain
this fact from a visual inspection of the goods stored. Therefore. the
Federation, to ensure that there was no such claim by the applicant. the
Federation gave symbolic custody by providing joint custody.

From the above averments, read with the extract of the agreement between
the applicant and the Federation, it is clear that till such time as all the
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conditions of the agreement were not complied with the goods were treated to
be delivered or sold to the applicant and therefore, the identified goods were
kept in the godown allotted by the Federation, under joint lock but control of
the Federation,

Why you are a beneficiary in insurance of the said stock, if the supply is
not complete;

At the outset, the applicant wishes to clarify that the applicant was not the
beneficiary of the insurance claim of the Tendupatia stored in the godown.
The beneficiary of the insurance claim was the Federation. The relevant clause
and the reason are explained herein below.

As per the agreement, where the delivery of the Tendupatta was not accepted
at the Collection Centre and the payment made for the same, the Tendupatta
was stored in the Godown allotted by the Federation. One of the conditions for
keeping the Tendupatia in godown was that the applicant was required 1o
obtain insurance of the goods for sum, not less than the amount of dues of the
applicant towards the Federation in respect of the Tendupatta stored in the
godown. Also, the insurance claim was to be paid to the Federation in case
any claim was filed.

The relevant clause for Insurance of the Tendupatta stored in the godown is
clause 6(@)(6). The relevant extract of the clause is as under:

Requirement to obtain insurance:

6(a)(6)
Zpal §) e ¥ 3 T8 T gl &1 S W SR ¥ g1 A

Federation is the beneficiary of the claim:
“6(d)(6)
.............. ofr Bt ot SR T FgmR ot B T A 3 9 IEH,
Hﬁqﬁﬁmmﬁmﬁ%#ﬁﬁhéﬂﬁﬁﬁwﬂ"
gamug%w, R 9 Gad & 36 e ) dierr o

Precondition for keeping goods in the godown:
"6(@)(6)

From the above discussion it is amply clear that the insurance was obtained in
compliance of the terms of the agreement with the Federation and also that the
beneficiary of the insurance was the Federation and not us.
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3.2.5. Further, from the copy of the Insurance Cover Note, it is clear that the
insurance is in the name of the MD, MP F E (T & D) Co Op Fed Lid Mandla.
Insurance in the name of the Federation means the Federation has an insurable
interest in the goods, which shows that not only the benefit of the insurance
but the insurable interest was also that of the Federation,

From the above averments, read with the extract of the agreement between
the applicant and the Federation and copy of the Insurance Covernote filed
by the applicant, it is clear that the applicant was not the beneficiary of the
insurance, The beneficiary of the insurance was the Federation. This fact is
further established by the fact that demand letter vide no. HHIE /
®.9./19/731 dated 31.05.2019 clearly showed that a sum of Rs. 17787668/-

was received by the Federation on account of Insurance Claim by the
Federation.

3.3 Why rent of the godown, in which said stock is stored, is payable by you;
J3.L The applicant was required to 1ake delivery of the Tendupatta from the
collection centre. However. in the event that the applicant was not able 1o take
the delivery at the collection centre,it was deemed that the applicant did not
want to take delivery from the collection centre. In such case, as per the
agreement, the Tendupatta was to be stored in a Godown and the Tendupata
was to be delivered from the Godowninstead of the Collection Centre, The
storage in godown was in terms of clause 6(3)(111), The text is as under:
“6(AY(I) ;
sl ER1 JU BIUSH (1) & HIER 39 I T edEd vd Reiw
29.04.2017 T Y& Hared fS7er 9fHge & Srafag & Uk 7 $ed W)
Ug | foran i 6 a1 eugv $g 9 Had 8] ST FEaT
# Ud 79 39 dgum @1 e 9 € Preffva S @ ofvem foar srd|

332 This storage in the godown was not free of cost. but attracted a rent of Rs. 4/-

per bag per month. This rent and the method of computation of rent was duly

provided for in the agreement. In this regard, kindly see Clause 6(@)(4)(1) of

the agreement. extract of which is reproduced hereunder for ready reference 2
Rent : vt
"6(I(END) :
waY Haree, o g e gr1 Agun A ' |Y 2 9/ farie
e HFEIfeE 58 1 o) e 8 em $ Rw o o a1 qus
YIT & 1Y =08 4/- vR3 arafae 9R1 ufemre @1 53 ¥ em
YITAH B

Computation of Rent :
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"6@)(4)(11)
4l

The control over the Tendupatta in the godown was with the Federation in
terms of Clause 6(8)(5). The text of the provision is as under:

“6(@)(5)
ﬂ?ﬂwaﬂﬁi&fm&m&mﬁﬁ%&mma’@nwﬂmuﬁu
ST foTT GfT & e 7 i S SR 59 9 o & man |
T 1 are SR vaT e Ot e wfthan, S fib wEy e
ﬁmqﬁuﬁﬂaﬂﬁmﬁﬂ.%maﬁ‘wmﬁﬁmwﬁw
of 3R g

If the applicant did not want to store the goods in the allotted godown, then
the applicant had to pay rent computed @ Rs 4/- bag per month for a period of
& months and then store the goods in another godown under the double. Lock.
In this regard, kindly see para 6(3), the relevant extract of which is as under:

...... g Ui a1 39 e TeH # dg un S HUSRY
FO o 39T 76 € dl 9 ydy d=we foren gua e’
s ¥g , gy / Ryl dem @i o @1 smfed
WUSRU &1 & STUR T 4/- TIY W Irfe® aR1 vl Ae
ﬁmmmﬁwﬁﬂwmﬁaﬁé

the above averments, read with the extract of the agrecment between the

applicant and the Federation, it is clear that facility to pay for the Tendupatta at a
later date was allowed by the Federation on the condition that the Tendupatta in the
meantime shall be stored under double lock and under the control of the
Federation, after due insurance of the Tendupatta.

34

3.4.1.

Why interest is payable by you for delay in payment pertaining to the said
stock, if the supply is not complete.

A contract for sale of goods ecarlier formed part of the Indian Contract Act.
1872 vide Section 76 to Section 123 of the Act. Thereafter, it was repealed
and a separate Act named Sale of Goods Act. 1930 came into existence. A
contract may be verbal or written and in case of dispute, the terms of the
agreement are tested against the provisions of the sale of goods act for their
application and interpretation of the terms. Where the contract is verbal. the

* B

s/
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conduct of the parties, the common practice in the trade. legality of the actions
etcetera are taken into consideration, while in case of a documented
agreement, the terms of the agreement become the foundation for the
interpretation of the terms of the agreement. subject to they being legal.

In this contract between the Federation and the Applicant for sale of
Tendupatta, special provisions, not generally found in sale agreements have
been provided for. These special provisions are aimed at protecting the
financial interests of the Federation. Therefore, once the agreement is entered
into by the applicant. the agreed amount is to be paid by the applicant even if
he does not buy the Tendupatta eventually. Under the terms of the agreement,
the matter payment of the Godown Charges, Labour Charges, interest on
delayed payment all became part of the amount due to be received from the
applicant. The agreement clearly states that if the applicant does not pay for
the Tendupatta, the Tendupatta shall be sold to another person and the sale
value of such sale shall be adjusted against the amount due from the applicant.
I such sale amount falls short of the amount receivable from the applicant.
then it shall be recovered as arrears of Land Revenue [refer to clause 14(111) of
the agreement|.

The agreement clearly stated that in case of delay in payment of the
installments, interest shall be paid and only upon payment of the interest the
goods shall be delivered to the applicant. Kindly see para 6(). the relevant
extract of which is as under:

“6(@)(1).rrmnnnns s
ammmmaﬁauﬁﬁﬁ?qumaaﬂﬂ%mm
HIFI® A TaH 7 R Y qHE ST e TS oy #) 78 iy &
SrFaTa H U &1 UREH wra o s s |

The agreement also stated that in case of destruction of goods. if the insurance
claim was received after the due date for payment of the goods, interest on
such amount for such period shall also be payable by the applicant. t of which
is as under:

“6(@)(6)........ Dy

afe el 31 Ffda [ & v sl s o swer wm o A

dl e T R I w 0.040 gl ufaRT @ @ SR o
|
From the above averments, read with the extract of the agreement between the
applicant and the Federation, it is amply clear that the payment of interest was not
dependent on the sale being made by the Federation. Even if the sale was not
made to the applicant. the applicant was bound in terms of the agreement to pay

¥
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interest for delay in payment. which could be for the installment amount, godown

charges or insurance claim.

Admissibility of the application:

7.1.The applicant wishes to question whether any particular thing done by the applicant, i.e.
taking joint custody, with respect to any goods, i.e. tendupatta, amounts to or results in a
supply of goods, i.e. the tendupatta taken in joint custody.

7.2.Further. the applicant also wishes to know whether in the given circumstances of the
case, where the goods are destroyed by fire before being delivered under an agreement to
sell. can there be “Supply” within the meaning of Section 7 of the GST Act after the
destruction of the goods by fire?

7.3.There can be no dispute about submission of the applicant regarding eligibility of an
applicant 1o raise a question for advance ruling “in relation to the supply’ made by him.
But, the question raised by applicant is *in relation to the supply’ made by the Federation,
of the goods which have been kept in joint custody, with joint insurance, and for storage
of which godown rent has been charged by the Federation. and for balance amount of
which interest has also been charged by the Federation from the applicant.

= 4.1t has to be examined whether the question - *Whether the transaction of supply of
impugned goods by the Federation is completed or not’ is a question to be decided on the
application of the Federation only or whether it can be decided on the application of the
applicant.

7.5.Als0. it is to be considered whether in a case where the supplier ie. the Federation
themselves have treated the disputed transaction as supply. then is it open for the
Applicant to question whether there is supply.

7.6.Advance Ruling under the Act is defined in Section 93(a) and is as under:

“(a) “advance ruling” means a decision provided by the Authority or the

Appellate Authority [or the National Appellate Authority] to an applicant on -

matters or on questions specified in sub-section (2) of section 97 or sub-section

(1) of section 100 [or of section 101C], in relation to the supply of goods or

services or both being undertaken or proposed to be undertaken by the applicant:”

7.As per the definition, the ingredients of an Advance Ruling are:

- Itis a decision on matters or on questions specified in Section 97(2);

- The matter or the question is in relation to supply of goods or services by the
applicant;

- The supply may be one that has already been undertaken or proposed to be
undertaken.

7.8.The question should thus be one specified u/s 97(2) and should be in relation to supply of
goods or services being undertaken or proposed (o be undertaken by the applicant.
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Apparently. this seems to allude that the question should be in respect of goods / services
being supplied by the applicant.

7.9.However, when the questions specified in Section 97(2) are perused. we come across
question about admissibility of input tax credit of tax paid or deemed to have been paid,
which is covered u/s 97(2)(d). further question w/s 97(2)(e) is about determination of the
liability to pay tax on any goods or services or both and 97(2)(H) is about whether
applicant is required to be registered. Question in 97(2)(d) is purely related to an inward
supply while the questions 97(2)(e) and (1) may be with respecl to an inward supply
covered under RCM roo.

T.10. The definition states that the question should be “in relation to supply” and not
about supply. There is nothing in the text of the section that states that the question can
only be about supply. Onee this assumed pre-condition is done away with, it becomes
clear how subject matter of the questions listed in Section 97(2) gel covered under an
Advance Ruling as per Section 95(a), The definition of Advance Ruling contains the term
“in relation to”, which enlarges the scope of a provision.

7.11. Clearly the provisions point towards the fact that an Application for Advance
Ruling is not restricted only to goods or services being supplied, but it is open to
everybody. so long as it is in relation to supply of goods and services by the applicant and
is covered w/s 97(2).

7.12, The definition states that the question should be in relation to supply and not
about supply. There is nothing in the text of the section that states that the question can
only be about supply. Once this assumed pre-condition is done away with, it becomes
clear how subject matter of the questions listed in Section 97(2) get covered under an
Advance Ruling as per Section 95(a). The definition of Advance Ruling contains the term
“in relation 1™, which enlarges the scope of a provision.

7.13. The Rule of Harmonious Construction is used to avoid any inconsistency and
repugnancy within a section or between a section and other parts of a statute. The rule
follows a very simple premise that every statute has a purpose and intent as per law, ahd
should be read as a whole. The interpretation which is consistent with all the provisions.
and makes the enactment consistent shall prevail. The doctrine follows a settled rule that
an interpretation that results in injustice, hardship. inconvenience and anomal y should be
avoided. The interpretation with the closest conformity to justice must be picked. The
Supreme Court laid down 5 main principles of the ‘Doctrine of Harmonious
Construction’-
= The courts must avoid a “head of clash” of contradictory provisions and they must
construe the contradictory provisions so as to harmonize them."'
* When it is not possible to completely reconcile the differences in contradictory
provisions, the court must interpret them in such a way so as to give effect to both
provisions as much as possible.
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« Courts must keep in mind that the interpretation which reduces one provision 1o a
useless standing is against the essence of “Harmonious Construction”.

« To harmonize the provisions is not to render them fruitless or destroy any
statutory provision.

« The provision of one section cannot be used to render useless the other provision,
unless the court. despite all its efforts, finds a way to reconcile the differences.

7.14. Again, the act has defined the terms “gutward supply” and “inward supply”
which encompass definition of supply given in the Act. A joint reading of the provisions
of Section 95(a) and 97(2). interpreted following the principle of Harmonious
Construction, it is clear that an Advance Ruling may be about an inward supply also.

provided it is in relation to an outward supply made or proposed to be made.

7.15. In this case, the applicant has taken custody of Tendupatia jointly with the seller
of the Tendupatta, which is to be held in such joint custody till such time as the payment
for the Tendupatta is not made or till the end of the period of contract, along with interest
in case of delay in payment beyond the stipulated time. The query of the applicant is
whether the act of taking joint custody of Tendupatta results in a supply of Tenduptatta.
In terms of section 97(2)(2), the applicant wishes to question whether:

- any particular thing done by the applicant , i.e. taking Joint custody,

- with respect to any goods, i.e. tendupatia,

- amounts to or results in a supply of goods, ie. the tendupatta taken in joint
custody.

Since the applicant is engaged in the business of supply of Tendupatta therefore. the

query is in relation to supply made by him.

7.16. Any Advance Ruling that is sought is for the correct compliance under law and is
aimed at avoidance of the disputes. Once it is clear that inward supply is also covered
under the term supply for the purpose of an Advance Ruling. the transaction of inward
receipt of goods or services is open for the recipient to include in an Advance Ruling
Application. Further, interpretation of the supplier is not determinative of the correct
position of law. Correct position of law is arrived at by interpreting the statute. Thus, the
ireatment of the sale of Tedupatta by the Federation as supply does not preclude the
applicant from filing this application and raising the query in this regard.

17. Further, the applicant has raised a query regarding supply of goods, which are
destroyed before their delivery under an agreement to sell. This query is also squarely
covered under section 97(2)(g) of the Act, being related to supply of goods.

/V'-g/ 7.18. In light of the above we are of the opinion that the question regarding the act of
supply of rate of GST applicable on the inward supply of the applicant is covered under
the definition of Advance Ruling as per section 95(a) of the GST Act and the application

is therefore admissible.
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8. Discussing and findings:
8.1.We have carefully considered the submissions made by the applicant in the application,
the pleadings on behalf of the Applicant made during the course of personal hearing and
the Department’s view provided by the jurisdictional officer.

8.2.Admittedly, in one instance, the TenduPatta was destroved in fire in the Godown under
the joint lock and key of the applicant and the Federation. The applicant has provided

copy of letter no. FHTF / T.7./19/731 dated 31.05.2019 of the Managing Director.
District Forest Produce Co-operative Union, West Mandla addressed 1o the applicant
where GST has been demanded on the value of the third and fourth installments of Lot
No. 1777 of the jointly held Tendupatia destroyed in the godown.

On the other hand, it is the contention of the applicant that supply of Tendupatta relating
to the 3" and 4"installment was not made as per the provisions of the GST Act and
therefore GST is not payable on the value of the jointly held goods destroyed in fire.

8.3.The admissibility of the application has already been discussed and accepted in para 7 of
this Ruling and is not being discussed again,

8.4.The applicant has raised two guestions and we first take up the question regarding
acceptance of joint custody resulting in supply of goods under the GST Act. The query is
whether mere acceptance of joint custody of the goods without the rights and priviledges
of ownership of the goods amounts to “Supply” within the meaning of Section 7 of the
GST Act?

8.5.As per the applicant he does not have the right to take sole custody of goods on account
of non-performance of a covenant of the agreement between the buyer and scller. The
joint custody is only till the completion of the agreement period. If payment is not made
till then, the applicant loses all rights under the agreement, It has to be therefore
ascertained whether supply has happened upon granting joint custody of the goods to the
applicant.

:6.The definition of supply under the GST act is an inclusive definition. It defines supply as,
including all forms of supply or goods. Supply is an activity, including inactivity in case
of supply of service, as per Schedule 1] to the GST Act. Supply presupposes a supplier,
defined in section 2(105), a recipient, defined in section 2(93). consideration defined in
section 2(31) and an activity. The activities that have been treated to be & supply in the
definition are sale, transfer, barter, exchange, licence, rental. lease or disposal. The
dictionary meaning of Supply is to make (something needed or wanted) available 10
someone. This definition has only the consideration limb missing in it. It may thus be
inferred that supply. so far as goods are concerned involves movement of goods or the
transfer of possession of goods from one person to another. Supply of goods cannot
happen without the movement of possession of the goods from one person to another.
While a person has goods in his posséssion, he cannot be said to have supplied the goods
to another.
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8.7.Under the GST Act there are provisions for ascertaining Time of Supply as well as the
Place of Supply, which also corroborate that in supply of goods, there has to be
movement of possession from one person 10 another. The provision of time of supply of
goods, under section 12 of the GST Act states that time of supply of goods shall be the
date of issue of invoice and section 31 stales that invoice is to be issued before the
removal of the goods for supply, in case where movement of goods is involved. Where
movement of goods is not involved, then delivery of goods or making available for
delivery shall be the time of supply. Under the 1GST Act, place of supply in case of
movement of goods. there is reference Lo delivery of the goods for ascertaining the place
of supply. Thus, the provisions of the GST act, in the matter of supply of goods,
envisages delivery of the goods, whether physically or constructively by delivery of
document of title to the goods.

& 8. The definition of “Sale’ given in Sale of Goods Act and the term sale is not defined under
the GST Laws. Therefore, wherever the term sale comes. resort is to be had of the
definition of Sale given in the Sale of Goods Act. However. it has to be seen whether the
provisions of Sale of Goods Act shall apply in this case. The provisions of the GST Act
are Lo be looked into and are to be considered vis-g-vis the facts of the applicant’s case.

8.9.The various clauses of *Agreement for Sale'. as referred by applicant in the Summary of
their Written Submission, can not prevail over the provisions of the GST Act, though
they can be look into to decide whether there is a supply as per provisions of GST Act.

8.10. It is also a point for consideration that the definition of supply u/s 7 of GST Actis
‘inclusive’, and it includes “all forms of supply of goods such as sale, transfer, barter.
exchange. license. rental, lease or disposal made or agreed to be made”. The highlighted
portion of the provision poses a serious problem if it is 1o be interpreted that mere
agreement to sale, transfer, barter, exchange, license, rental, lease or disposal shall give
rise to supply. This provision seeks to include instances where consideration has been
received under an agreement (o sale, wransfer. barter, exchange. license, rental. lease or
disposal. In case of goods, advance for supply has been specifically exempted, while in
case of supply of service, advance for supply is taxed upon receipt of the advance. Thus.
this phrase “agreed to be made” does not mean “agreement sell” is also a supply.
Agreement 1o sell becomes a supply only upon the sale of the goods, since the definition
of Supply includes Sale.

8.11. The Applicant stated during time of personal hearing that—
G Y since the transaction relates to future goods. as per
Section 6 of the Sale of Goods Act, 1930, the agreement is in the nature of an
agreement to sell.”

In the opinion of this Authority. 10 decide whether there is supply of the goods
kept in warchouse in joint custody, it is not relevant that the ‘Agreement is in the
nature of an agreement to sell’. However, in this case since the subject matter of
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the sale was destroyed before the agreement to sell culminated into sale. this
dispute has come about.

8.12. In Para 6.25(3.6) of the written submission it is stated that —
“As per the terms of the agreement. even though the goods were in joint custody,
the delivery of the goods was not given to the applicant since in case of joint

custody, the delivery was to be given from the Godown™.

In the opinion of this Authority, to decide whether there is supply of the goods
kept in warehouse in joint custody, it is not relevant that ‘the delivery was to be
given from the Godown' or otherwise. However, the agreement has stated
different points of deliveryof he goods depending on different conditions.
Therefore, it becomes important 1o see at which point the delivery of the goods is
given to the applicant to complete the transaction and convert the Agreement Lo
Sell into a Sale, [n this case, the payment was not made by the applicant at the
point of collection and therefore, delivery was not given and the goods were
stored in the Godown. In a case. the delivery was to be given from a certain place.
the situs of such sale would be the place such ‘right to use' is transferred.
However, in case of oral or implied transfer of right to use (where the goods are
not ascertained goods), the situs would be where location where the property in
goods is transferred. In this case the property in goods would have been
transferred upon payment of the full consideration and therefore, upon delivery at
the godown, it would have been the situs.

8.13. The delivery of the said goods stored in warehouse is not given to the applicant,
and that is relevant to decide whether the supply of the said goods is completed or not.
There can be cases where there is no actual delivery of goods, but despite that there is
supply of goods. Instead of actual delivery. there can be constructive delivery, as is in
case of documents of the goods send through Bank. In that case. the documents are
delivered by the Bank to the purchaser on making payment to the bank by the purchaser.
If this transaction is effected by the supplier on 28th March and the documents are
received by the purchaser after 31st March. In that case also the sale is 1o be treated as
made on 28th March only. and not after 31st March.Similarly, in case of goods supplied
and retained by the supplier himself for any further process. though there is no actual
delivery, but there is definitely constructive delivery. and the transaction of supply of
goods is treated as completed.

However, this is a case of the Agreement to Sell, which could not be completed on
account of destruction of the goods. The delivery was not given to the applicant till the
destruction of the goods is not in dispute, therefore. it becomes an important
consideration.

8.14. As per Para 6.25(3.7) of personal hearing the Applicant’s submission reads as
under:
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“The delivery of the goods was 10 be given only upon the payment of the amount of the
due installment along with interest for the delay in payment from the stipulated date. if
any.”

8.15. The above Para itself indicate that the transaction of supply was not complete.
since the installment due and the interest computed for the delay in payvment from the due
date was not paid.

8.16. The term “sale” amounts to supply as per the definition of Supply. In this case,
the nature of supply is a transaction between the applicant and the federation which
relates to sale of goods. Therefore. to ascertain whether supply has taken place, we have
10 ascertain whether sale has taken place. Accordingly, it is necessary that the transaction
be analyzed in light of the provisions of the Sale of Goods Act, 1930,

8.17. A perusal of the agreement between the Federation and the Applicant shows that
the agreement contains many conditions that are to be completed before the transfer of
the property in the goods takes place from the Federation to the Applicant. In the case of
the purchase of Tendupatta. the goods in question (that is, Tendupatta fit for use for
making bidi) were not in existence at the point of time when the Federation and the
applicant (Successful bidder) entered into the contract for the purchase of Tendupatia.
The sale of tendupatta was subject to the acceptance of the tendupatta for its quality.
Also. the sale was to be made at a future point of time and accepted for its quality. This
fact is duly narrated in the Agreement al para 5(IV), the relevant text of which is as
under:
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8.18. At the time of the contract, the goods were not in existence and therefore, the
goods in question were Future Goads. The sale of future goods is governed by Section 0
of the Sale of Goods Act, 1930. Section 6(3) states that present sale of future goods is an
agreement 10 sell goods.

8.19. The delivery of the Tendupatta was conditional on the payment of the due
installmentand during the pendency of the dues, the Tendupatta was to be kept under
Joint Custody of the federation and the noticee. Also. in case of delay in payment of the
installment, the installment was to be paid along with the interest for the period of delay
in the payment of the installment. The relevant terms are given in para 6(F)(1) of the
contract. It is clear from the clause of the agreement that the delivery of the goods was
not made to be made to the applicant unless the whole of the amount was paid and in case
of delay in payment, interest was paid along with the sum due. It follows from the
corollary that storage of goods in the Joint Custody would not amount to delivery of
rp/ goods to the applicant (Successful bidder). Since the installments due were not paid, there

is no question of delivery of the goods to the applicant (Successful Bidder).

8.20. Section 23 of the Sale of Goods Act, 1930 states that, the property in goods, in
case of future goods, passes to the bidder when they are unconditionally appropriated to
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the contract. Since the future goods are not appropriated to the contract unless the due
amount is paid in full, the property in the goods did not pass to the applicant as per the
terms of the contract between the Federation and the applicant.

8.21. The applicant has furnished copy of the Insurance Cover Note of the Insurance of
the Tendupatta that was held in the joint custody by the applicant and the federation.
From a perusal of the agreement and the cover note, it is seen that the not only the
federation is the beneficiary of the insurance claim. the policy is also in the name of the
Federation.

The Federation may have become the beneficiary of the insurance claim even afier
having transferred the property in goods to the applicant. but for obtaining insurance
policy in joint name, it is essential that the person entering into the contract with the
Insurer should have insurable interest in the goods. Until and unless the risk is with the
Federation, the Federation would not have insurable interest in the goods after sale. The
fact that the federation has obtained insurance in its name along with the applicant. points
to the fact that the risk in goods lay with the Federation, Section 26 of the Sale of Goods
Act, 1930, states that the risk in goods passes with the transfer of the property in goods
and thus an inference is drawn that the transfer of property in Tendupanta had not
happened till the date of the fire in the godown, since the insurance policy was in the joint
name of the Federation and the applicant.

8.22. It is therefore clear that neither the risk in the goods nor the property in the goods
had passed to the applicant as on the date of the fire. Clearly therefore, the goods were
also not delivered to the Applicant.

8.23, Apart from the points of law, which show that the risk in goods and the property
in goods had not passed 1o the applicant the terms of the agreement and the conduct of the
parties to the agreement also show that the property in goods and the risk thereof was
with the Federation and not the applicant. Also that the Joint Custody did not amount to
the delivery of the goods to the applicant.

8.24. As per the agreement that the Federation had entered into with the applicant, the
Federation was required to issue a Certificate of Sale to the applicant in terms of the
HEATRS qRUET (ST ) Framet.1966. In the case of the Tendupatta
destroyed by fire in the godown, the Federation had not issued Certificate of Sale to the

~ applicant. This conduct of the Federation is determinative of the fact that the Federation
did not treat Joint Custody of the Tendupatta as sale.,

AL
/ 8.28. As per the agreement of the applicant with the Federation, Tendupatta number Lot
No. 1777 was to be purchased from Ghorkheda Society. The payment for the purchase of

the lot was to be made in four installments. the date of which was duly indicated in the
agreement at para 6(F)(1) of the agreement. The applicant has furnished copy of Invoice
raised by the Federation and Relase letter for Delivery of Tendupatta and issue of
Transport Permit. Invoice No. JBWML0024 dated 30.11.2017 is for the sale of I*
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Instalment of Lot No. 1777 of Tendupatia. Eurther. the Release Letter for Delivery of
Tendupatta and Transport Permit Letter dated 30.11.2017 states that the Delivery is being
given subsequent to payment of the first instalment. The Delivery Note also contains the
particulars of the payment made for the first instalment.

Again, Invoice No. JBWMLO041 dated 30.01.2018 is for the sale of the 11"installment
of the Lot No. 1777. The Release Letter for Delivery of Tendupatta and Transport
Permit Letter dated 30.01.2018 states that the Delivery is being given subsequent 10
payment of the ™ instalment. The Delivery Note also contains the particulars of the
payment made for the 11" instalment.

In the case of the 3% instalment of the lot, invoice has not been issued. Also, leuter for
delivery of the 3 Instalment of Lot No. 1777 has also not been issued. It is therefore
clear that the invoice was issued along with the delivery of tenduptta upon the payment
of the amount due as per the instalment, The fact that the invoice was not issued
indicates that the sale had not been made as per the Federation and also delivery was
given to the applicant.

8.26. Conduct of the parties to a transaction, prior to dispute between the parties is an
important aide to interpretation of the covenants of agreement. The conduct of the
Federation in not issuing Certificate of Sale, Invoice and Delivery Note for the
3installment of the Lot No. 1777 that was burnt under Joint Custody clearly shows that
as per the agreement of the Federation and the Applicant, the delivery of the goods and
the issue of invoice for sale was only after the payment of the installment due and that
goods were considered to be sold on after the receipt of the payment.

8.27. Destruction of goods in case of an agreement 10 sell plays a pivotal role in
determination of the culmination of the transaction. As per section 8 of the Sale of Goods
Act. 1930, if ascertained goods are destroyed before passing of the risk in the goods, then
contract under which the goods perished before sale but after agreement sell becomes an
avoidable transaction. The agreement entered into by the applicant with the Federation
after the goods were destroyed in fire, was merely an “avoidable agreement to sell” and
not sale. Further, in the case of the goods that were destroyed in fire. neither delivery was
given nor invoice for sale was issued. which shows by the conduct of the parties that
there was no sale per se.

.28, Also. since the contract was to culminate upon compliance of numerous
conditions and also after passage of certain time. as also the contract being that of future
goods, the nature of contract was an agreement 10 sell and therefore upon destruction of
the subject matter of sale. i.e., the Tendupatta, the agreement became an avoidable
agreement 1o sell:

(VQ/ 8.29. In this case, the subject matter of supply does not exist. Conditions of a contract
cannot go beyond the law of the land and any stipulation in a contract that there shall be
sale of goods under an agreement to sell even when the goods are destroyed, in
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contradiction to Section 8 of the Sale of Goods Act. 1930 shall not hold much water in
the eyes of law.

8.30. It is also worthwhile 1o note that the federation. in case of non-compliance with
the conditions of the agreement of the Federation and the applicant. has the right to sell
the goods lying in the joint-custody. This shows that the goods lying in the joint custody
are merely symbolic and actual custody of the Tendupatta was with the Federation. In this
regard, Clause 14(111) of the agreement states as under:
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As per the agreement. the custody of the Tendupatta. for which was pavment was made
by the applicant, was also within the powers of the Federation to seize. The custody
therefore. for all practical purposes, was with the Federation.

8.J31. Where in an agreement to sell specific goods, if subseguently the goods, without
any fault on the part of the seller of buyer, perish or become so damaged as no longer
answer to their description in the agreement, the agreement shall become void. provided
the goods are perished before the ownership and risk passes to the buyer. This rule is

based on the ground of impossibility of performance.

8.32. From the above discussion, it may be concluded that :

a) upon acceptance of the quality of the Tendupatta, they were kept under Joint Custody
of the Federation and the applicant. However. as per the terms of the agreement
between the parties, the delivery of the Tendupatta was to be given only upon
payment of the instaliment due. In case of delay in payment of the instalment. the
amount of interest for the period of default was also to be paid before the delivery of
the Tendupatta, Once the delivery was given. invoice was also concurrently issued for
the value of the goods delivered;

b) Since the sale was that of future goods, in the absence of the appropriation of the
goods to the contract, the property in the goods did not pass to the applicant prior to
the sale. Therefore, sale of Tendupatta in joint custody of the Federation and the
applicant did not take place prior to the destruction of the Tend upatta.

8.33. Principles of interpretation of Statutes. Deeds and Documents refer to an
'%rdily Limit, which states that a statute cannot be interpreted literally if it would
lead to an absurd result. Now, coming to the agreement of the applicant with the
Federation, in case of non-payment of the dues, the Federation would sell the goods to
another person and the sale proceeds of such sale shall be adjusted from the dues of the
_‘%Eam. Now in such case, if the goods are deemed to have already been supplied to the

0 ant vide joint custody, the second sale would also be taxed. being supply in terms
oFthe GST Act. Therefore, such an interpretation would result in the same goods being
sold o two different persons. This would be an absurd result and therefore such an
interpretation would be erroneous in the eyes of the law,
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8.34. The second question of the applicant, is whether in the given circumstances of the
case. where the goods are destroyed by fire before being delivered under an agreement to
sell. can there be “Supply” within the meaning of Section 7 of the GST Act after the
destruction of the goods by fire.

8.35. “Supply” within the meaning of Section 7 of the GST Act can only be of goods
that are in existence. Although a contract may be entered into for supply of future goods
and consideration also be received for such supply of future goods, non-existent or future
goods cannot be supplied in terms of Section 7 of the GST Act. In this case, the goods are
destroyed by fire. There cannot be any transaction in respect of such non-existent goods
after their destruction that would amount to supply.

9. Order u/s 98 of the CGST Act, 2017 and MPGST Act, 2017:

9.1.Considering the Argument and submission by the Applicant in respect of the First
Question raised before this authority, it is ruled that in the given circumstances, taking
joint custody of Tendupatia by the applicant shall not amount to supply of Tendupatta to
the applicant if the invoice of the said transection is not issued.

9.2.Goods, subject matter of an agreement to sell. that are destroyed before sale, cannot form
subject matter of “Supply” within the meaning of Section 7 of the GST Act after their
destruction.

9.3.The ruling is valid subject to the provisions under section 103 (2) until and unless
declared void under Section 104 (1) of the GST Act.
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