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AUTHORITY FOR ADVANCE RULING _ MADHYA PRADESH
Goods and Scrvice Tax

O/o THE COMMISSIONEIt, COMMEIiCIAL 'l'AX.

MOTI BUNGALOW
MAHATMA GANDHI MARG. INDORI (M.P.) - ,I52OO7

e-mail iaarlrilmptax. nrp.ro\ . in Phonc:073l- 2,1-173|5 far. no. :07.11-25-16229

PRoCEF]DINGS OF TIIIi ALITIIOIIITY !'oIt AI)VANCI] RI]I,IN(;
u/s.98 C)F fHL C(X)DS AND SIIIV|CLS TAX ACI .2017

Mcmbers Prcscnt

l. Shri Manoj Kunrar Choubcl
.loint Commissioner

Officc of thc Commissioncr of Commcrci:rl 'l'ar. Indorc Division-l

2. Shri Vircndra Kumnr.lain
.loint ( om misirrnrr

Olficc of the Commissioner CGSI' and Ccntral [ixcisc. lndorc

23AAACE66()7I,1ZQ

'Essel Mining & Industries Ltd.60, West
rgultania Road, Oppositc Olcl Sccrctariat, Kolt-
l-l:iza, 13hopal, MadhYa [,rac1esh, -162(X)1

Whether the Uptront payment madc to stak,

CovcrnDrenl is in thc nalu(, of (i(rposil or nd!nn( o lor
thc purpose of determining the tinrc of supplv undcr
th. CST L.s'(Scclion q72(.))

.PROCEEDINGS

(Undcr sub-section (4) of Scction 98 of Ccnt ral Coods rnd Scrr icc 'l'a x Act. 201 7

and thc Madhya Pradesh Goo(ls & Scrvicc Tax Act,2017)

l

1. M/s Essel Mining and Industries t,imited (hercinaftcr referred to as

CSTIN Numbcr. lf anv/lJscr-id

Name and addrcss of thc applicxnl

I'oint on rvhich advancc ruling soughl

Ite_scnt on bchalf of al,plicant
Case Numhcr
Ordcr datcd

b"1"" firlnbe.

having its rcf]istcred office at 60, Wcst Sultania ttoaLl, OpPositL.
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Old Secrctariat, Koh-E-Fiza, Bhopal, Matlhya Pradesh, ,162001, is cngagcd in

tlle busin.ss o[ miningl anrl mincrals.

2. l-he applicant is rcgistcrcd under the Ccntral Goods and Scn,ices Tax Aci,

2017 (CCST Act) and State Coo,ls and Services Tar Act, 2017 (SCST Act), and

holcls CS'l' rcgistration numbcr 23A.AACE6607L7ZQ (ln the State of Madhya

Prar.lesh).

3. Thc provisions of thc CGST Act ancl MPGST Act arc identical, except for

certain provisions. Therefore, unless a speci(ic mention of the clissimilar

provision is marle, a reference to the CGST Act would also mean a reference

to thc sam(' provisiur unrlcr thc MPCST Act. Furthcr, henccforth, for thc

purljosL,s oi this Advancc Ruling, a rcfcrcnce to such a similar pr('visi()n

under thc CGSI or MI'jGSI' Act would be mentioned as being under thc GSt'

Act.

4. Bricf f.rcls of lhe (aco -

.l.l -l-he applicant is allotted with various mining sites across the country on lease for

excavating minerals.

,1.2 As per Scction 13 of the MMDR Act, the Central Covernment has enacted

Mincral (Auction) tiules, 2015 (hereinafter referred to as Mineral Rules) to

regularize the grant ol prospccting licences arrcl mining leases in respect of

minorals.

-1.3 Thc Directoratc of Ceology and Mining, Covernment of Madhya Pradesh had

issued a Notice lnvitir.rg Tcnders for grant of Mining Leasc (ML) for Buncler

Dialrontl Block irr Chhatarpur District of Maclhya Pradesh. Thc copv of thc

Icncier [)ocumr:nt submittccl by the applicant wjth Applicanton as AIlgIgIe:L
-1.-l C)ncc the cntirc process is c(nnpletcd, the applicant would be granted mining

lease in respect of thc Bunder Diamond Block under the provisions of Mines antl

Mincrals (Development l!_Regulation) Amendment Act, 2015 (hereinafter

rcfcrrcrl to as MMD tlhva I'rarlesh State Governmcnt.
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,l.5For granting the right to excavate diamond, the applicant is rcquired to makc

various payments to. the State Govemmcnt. Thc diffcrent typcs of pavments arc

brie[]y summarized hcrein below:

Revenue share

.1.6 After receipt of mining Iease ancl commencemcnt of production of mincral lron
the ore, the applicant is rcquiretl to make monthlv paymcnts to the State

Bovernmcnt in tl'rc. form of rcvcnue share, which is calculatcd on the basjs ol .l
spccifictl pcrccntagc of the pulrlishcel salc pricc of tl.rc rnincrals clispatr:hetl or tho

minimum production requirement, as speci(ied in the MDpA.

Upfront payment

J.7 The applicar-rt is required to makc upfront pav:ncnt of an amount oqual to 0.50,ri

of thc value of cstimatecl rcsources, as spccificcl irr tl.rc tcnr.lcr docuntcl.tt(Anncx-l)

"2.26. "Upfront Payment" means an anlount cqual to INR 275,2-.1,1. ,,1()0

(Rupees Two Hundred Seventy Five Crorc Twenty Four Lakh Eiglltv Four

Tlrousand Four I lundrcd) pavable pursuant to thc Auction Rulcs.,,

.1.8 Rule 11 of the Auctiolr rulcs clealt u,ith thc,,uplront pavmcnt,, for rrining lcasc.

The relevant extract is reprocluccd hercunclc,r:

"11. Upfront payment for mining lease.- (1) An amount cqual to 0.50% of thc

valuc of estimated resources shall be the upfront pavmcnt.

(2) Thc upfront pavment sl.lall be pavablc to tlrc Stertc Clovcrnnlcnt in thr(l
instalmcnts of tcn pcr ccnt.; ten perccnt.; anci cight! pcr cL,nt. as spccilicrl in

the tcnder document and slrall bc adjustecl in full at the carlicst against th(.

amount payable uncicr sub-rule (3) of rulc 8 on commcnccmcnt of production

of mincral as spccificd in thc tcncicr documcnt."

4.9The saicl amount has b bc, paid upfront in thrcc instalircnts in thc manrlcr

tabulatetl bclow:

Corresponding Actiory'rcsultlnstalment Payment

First instalment being The Statc all issuc a Ictter of int!'nt
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10',, ()l th(' upfront (l-Ol) to the prefcrred bidder'

Pa)'mcnt;

Sccond instalment.being

10'1, of thc uPfront

Pil\'nl('nt;

5rt."qu"nt to 
"r"cution 

of the Mine Development andThird instalment bcing

upfront807" of thc

pa) mcDt;

Procluction Agreement, antl upon such Payment the

State Covernmcnt shall grant a mining lease to the

successful bidder.

-1.10 lhe clausc 12.1 of thc tcl1d(jr documcnt cateSorically states that tht aforesaid

installnL'nt Pavmcnts arc acljustccl in fr-rll at the carliest against the amount

palable as rcvcnuc sharc after commencement of Production of mineral' 'Ihc

refu!ant cxh act oi tho sanlL' is rcProdu'ecl hcreundcr:

"t2. l'alt\rc ts by the *rccessful Bidder

1 2. 1. Llllfft) t t l Pn v w i t t

Tha Up.front Piy E,tt Pntd by the Successfl Birtler slnlt hc idjusted h i l nt tl?

./r//r{'51 /rilrri,Isl llk' nttotl l llnvnbh' i a"otdtlfi'( tt'ith tltt lterce lng' of Vtluc of

MitL'rtl Dcslttrtdt, rl rltt()lt\l ns lltL' Fitnl Price O.lfL'r ott conmcnctnretll of productiofi

Ltl tttrttL'rtl(s1 tts sltL'Li.littl i MDPA"

.1.11 Aficr the uPfront Payment is made, the state govcrnment shall enter into an

agrNmcnt with aPPlicant for Srant of mining lcase The relevant extract of tcnder

tlocumcnt krr issuirlg grant ot icasc is as uncleri

3. CONDITION I;OI{ GRANT OF MINING LEASE

3.1. Crant of Mining Lease over thc Lcasc Area shall be conditional upon

prior pavmcnt of thc thir.l instalmcnt of the UPfront Payment which is

INI{ 220,19,87,520 (l(upees lwo Ilundred Twentv Crore Nineteen Lakh

liightv Scvcrl lhousatrtl Iiivc I luntlrcd Twcntv) within a pcriod of 30 clavs

o. 

-rurrimrg 

.tn". ..ndition along with payment of

secon.l instalmcnt thc "prcferrcd bitider" shall bc

crrnsielererl to be the "sttcccssful bicller"

from thc ABrccmcllt Datc
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3.2- Upon such pavmcnt, the State Covcrnmcnt shall grant a Mining L.casr.

to thc Successful Biclclcr u,ithin a pcriod of 30 cla\,s fronr thc !latc oi rcccipt

of the payment.

3.3. The date of the commcnccmcnt of thc periotl ior which a Mining Lcaso

is granted shall be the date on which a clulv executccl Mining l-ease is

rcgistcrcLl.

Performan(e Security

1.12 lhe applicait is also required to provirle pcrformancc sccuritv to tlrc Stat(l

Government in form of irrevocable ancl unconditional Bank Cuarante'c of thc

value of 0.5% of the reassessctl Value of Estimated Resourccs.

4. PERFORMANCE SECURITY AND APPROPRIATION

,1.-1. Perf ormance Security

,1.1.1. The Succcssful Biclcler has proviclcrl to thc Stakr Covcrnnlcnt [arl

irrevocable and unconciitional bank guarantee, datecl [datc] from [name ol

bank] issued at [place] ancl pavablc at Bhopal/ sccurit\, (icpositl for aI1

amount cqual to lNIt 275,2.1,U4,400 (Rupces.l-wo IJunclrccl Scvcntv Fivo Crorc

Twentv Ijour l,akh llightv lirur lhousantl l:our llunelleel) (thc "Pcrformanct'

Security") in the format proviclccl in Schctlule III of thc Auction Rulos.

4.1.2. The amount o( Performance Security shall be reassessecl everv five vears

commencing from tl'rc clatc of issuancc of thc Pcrformancc Sccuritv i.c. [datt l,

so that the amount of Performance Securitt,corrcspontls kr 0.59i, of tho

reassessed Value of Estimatecl Rcsourccs itlclutling thc valuc ol anv ncul\,

tliscovered mineral that may bc incluclccl in the Mitri!'lU l,ease clccel on its

tliscoverv."

Royalty

4.13 ln atlclition to thc abovc, the applicant is requircd

basis on a certain percentage of thc value of :nir-rcral

from thc mines allottecl under the MMDR Act.2015.

to paY rovaltv on a monthlt

cxcaYatcll ['rr tl-rc applicant



Page 6 of 14

{.14 The applicant participatccl in the auction process of Bunc'ler diamond Block.

Iluring the C(,mpotitive Forwartl auction Process, the Government of Madhva

I'r.rr.lcsh tlcclarr:tl thc applicant.rs "prefcrrerl bidtler" for llunder Diamond Block.

{.15 Thc Colcrnrnent of Madhva I'radc'sh virte letter datecl 11.12.2019 (Annexure-

2 of Application) declaretl the applicant as "preferred bidder" and requested thc

applicant k) deposit thc First instalment of Upfront payment oI Rs.27,52,48,410 /-
. 'l'hc applicant vicle letter datcd 13.12.2019 (Annexure-3 of apPlication)

irrtinraicci thc Covernnlent oi MatihYa Pradesh that the First instalmcnt of

Upfront pavmcnt of l{s.27,52,48,.140/- has becn paid through RTGS on

-13.'12.2019. The apprlicant also requestetl the Covernment o( Madhya Pradesh for

issuancc of "l,cttcr of Intent" as prcscribed in Mining (Auction) Rules, 2015.

1.16 On pavment of "upfront payment" the Covernment of Madhya Pradesh vide

lette,r cl;rtcd 19.12.2019 (Annexure-4 of application) has issued the "Letter of

lnr(,nt" in [.lvLrur ()i tlle.rpplicant.

.1.17 Evon though. the applicant is of the view that the aforesaid monetarY

pavments are in the nature of comPulsory extract of money and not for any

"supplv". Ihc a['Jplicant as an aLrundant.aution has decidcd kr tlischarge CST

liabilitv on thc Lrpfrolt paymcnts, at the time whcn thc same are adjusted against

thc revenue sharc, undcr rcvelsc chargc mechanism as aPPlicable in terms of SI

No.5 of Notification No. 13/ 2017-CT(rate) dated 28.06.2017.

l.1tl Accorliing, k) the applicant, the amount paid as uPfront Pavment is only in the

naturc 0f "tieposit" and will not be treatccl as "consideration" towards grant of

mining lcase liccnse unlcss the same is adiusted against amount Payable as

rcvcnue sharc. Thereforc, the timc of suPPlv shall be the adjustment of deposit as

a consideration and not the pavment oI deposit in terms of Section 2(31) of the

MPGSI Act,2017.

5. QUESTION ITAISED BEFORE THE AUTHORITY -
"Wltrllltr lhr lfui pttyiit l mnlc by tlrc nplllittlltt to tltc Stnt|' Cot ultllt is ilt tltc

ad1,n11ss pnid, lo .le of stpltly ir ttnns of Sc.tioil 13(3) oI lltc MP CSI'

A.1,2017 ?"

mlurc of Dcposit itr !'t liLu 2(31) of !hL, MP CST A(t, 20'17 ot is kr tlt tlnturc aI
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6. DEPARTMENT VIEW POINT'

The .Joint Cornrnissioict(Tcch), CGS'| & Ccntral Excisc llqrs llhoPal viclL'

letterl].No,IV(16)GSI/Misc/,Icch/BPI,/2020.21clatcd06.0t']'2020S1]lrnlittcdthat

anv classification of uPfront Pyment in thc nalurc of dcPosit or advanccs dcPclllls

on the nature of contract agreecl bctwcen the service rcciPicnt and scrvicc

proviclers. He further submitted that the diffcrcnce has also bcen clarificd b1'thc

appcllant Authorit)' for Advancc I{uling, Wcst Rongal in caso of IN RII: M/s

Siemens l-imitetl 2019(12)tmi 12'1]-APPI'll-l-n TIl AUIIIORIIY FOR n DVANCIj

RULING. WEST BENGAL viclc its ortlcr clatcd 16.12'2019'

7. IIECORD OF PERSONAL HEARING '
DuetoPanclemicofCoVID-lgvirtualhcaringwasconcluctt-tl()nrutlllu\tt)i

Applicant on 23.07 2020 through ViJtt' c(n1turlrncinli' nt tht lrnle "l hearinll ht'

rciteratecl the arguments attachcd with thc aPPlication datcd 06'0j 2020 1hc

summary of the submissions macle by thc aPPlicant arc as undcr:-

,,A'-l ln case of Se ices taxable under leverse chargc basis, as per Scction 13(3) of

the MP GST, the timc of supplv ariscs on thc carlicr of - (a) tlatr: oi Pavnrcnt' or' (b)

date immccliatcl,v tollowing 60 days frlrm raising o[ invoicr: or anl other elocutrtt'nt

bv whatcver namc callccl bY the suPplier'

A.2 Furthermore, Proviso to the clefinition of "consirlcratioll" in Scction 2(31) oi

the MP GST Act,2017 provicles that "dcPosit" reccivecl in resPcct of a supplv u'oultl

not be considcrcd as PaYmcnt mado for such su;rPIv unlcss thc su1-rPlicr aPplics such

cleposit as considcration for thc said suPPlY'

A.3 In the Prescnt case, thc "uPfront Pavment" paiti b1' thc aPPlicant is in thc

naturc of,cleposit,, tax tiability woulc] not arise immecliatclv on tl,]c date oF payment

but onl), whcn thc dePosit amount is adjustcd against rcvu]uc sllar('in ternl\ oi

scction 2(31) of the MP GSl Act,2017'

A.,l The applicant is supposccl to reccivc liccnsing scrvic('

Government for extracting mincrals for thc block intcnllcd k) bc

lrom thc St2rkl

allottcd to tho

applicant. The contracts are high value contracts The contracts a

,v9
+
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Irrngcr pcriotl of tin1c. Thus, in orrler to cnsure that the applicant cloes not back out

irom the comntitmcnt, as per thc Auction Rulcs, an amount is collccted from thc

.lpplicant or'r the narrs of "Upfront Pavmcnt" and thercafter on fulfilment o[

spL,cific(l conclitions thc agrcemcnt for grant of lease would be entered.

,^.5 l-urthcr, thc anlount of so calletl "upfront payment" paid by applicant is

shown as "currellt assets" in books oi accouirts of the applicant. The same is not

Lrookcd as ox1-rcneliturc. lho alroullt would Itavc bcen proportionately transfcrrcd to

cxpcnciiturc for servicc as anti when applicant would have bcen liable to pav

Ilevcnue Share to thc State Covcrnmcnt.

4.6 lhc amoul]t paicl bY applicant bcforL. L,ntcring inhr agrl.-ernent is not an

"advance" bul onlv a "clcposit". ln suppor.t of this cr)nclusion, the reliancc is placeci

upon tlccision of the Suprcmc Court in the casc of Shri Hanuman Cotton Mills and

Ors. V. Tata Air Craft Limited AIR 1970 SC 1986 (case law at page 7-21 of rhe

r'ortpilation). lhe afrrrcsaicl jutlgcmcnt down thc following principles regarding

eilrnest Illone\:

(l ) It must bc givcn at thc momcnt at which the contract is conclucled.

(2) lt rcpresents a guarantee that the contract will be fulfilled or, in othcr

words, 'carncst' is givcn to bind the contract.

(3) It is part of thc purchasc price whcn thc transaction is carried out.

(J) lt is irrfcited u,holl thc transaction falls througll by reasor.r of thc tlefault or

failur c of thc purchascr.

(5) Unlcss therc is anvthing to the contrary in the terms of the contract, on

ciefault corrrritteri lrv tht, buycr, thc scller is entitled to forfcit the earnest

A-7 On carcful consicleration of the aforesaicl principles in the present case, it is

clcar thnt in thc prescnt case as well;

a.) lhc contract shall be enterctl only once the "upfront pavmcnt" is paid to

the state governmcnt.

b.)'lhe "upfront payment" as wcll as "performance security" are in the naturc

oi lluarantcc for pcriornrancc of thc contract arrtl the applicant shall be

rsq\
w,

binding.
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c.) Thc "upfront pavment" shall bL, arliusted against thc revcnuc sharc, thus it

is a parl r.lf purchasc prico.

cl.) In the present case, though the tencler documcnt tlocs nr)t spccifv about thc

forfeiture of the pavmcnt. But thc "upfront pavment" is ior pcrforrn.rnce ,,i

contract ancl it will not change tht, color of "cie'posit". Thc Forfcitur.'may bc

subject to condition that thc applicant clcfaults.

A.8 Hence, thc applicant has fulfillctl all the conditior'rs spccificd abovc.

Thcrcfore, thc liabilitv to pav GST woulcl arisc onlv r,r,hcn thc upfront paymcnt is

appropriated to thc rcvenue sharc. Thc saicl surn of nronct, rt,ould b(. trcatcd .ts

"r'aluc of tarable supplv" onlv h,hen thc samc is appropriatcel t()uarrls thc rc\'cnuc

share. H.'nce, no CST is pavablt <)n the amount |raid bv the applicant.

It is well settled that nomenclature cannot de(ide the nature of the transaction,

B. ln thc instant case, the amount paid bv applicant as "upfront pa],ment" ovcr

pcrformancc oF contract is iD thc naturc of dcposit. lhis $,oulrl noi Llctract solcl!

lrasecl on thc aspcct that thc tcr]Llcr docum!'nt usc a eliffcrcni nomcnclaturr:. It is u'r'll

settled that in taxation laws, it is thc substance and not thL. forln o[ tho transaclioi

that is b bc lookcd into. It is not necessarv that thc contract should bc construccl

purelt' from the Icgal aspect onlv. In supporf of the aforesaid submissiorr rcliccl is

placed on tl'tt, jur'lgcmcr-tt of Commissioner of Income Tax V/s Bhoirai Harichand

(1946) 14 ITR 277 (Rom).

THE "UPFRONT PAYMENT" IS IN THE NATURE OF DEPOSIT. THE STATL

GOVERNMENT DOES NOT HAVE COMPLETE DOMINION OVER THE

AMOUNT RECEIVED FROM THE APPLICANT. HENCE, THE SAME CANNOI'

BE TREATED AS "ADVANCE."

C.1 Thc statc government does not h.rvc thc complctc dolninion ovcr thc "upir'()nt

payment" received from the applicant.

C2 ln casc by any reason, the state govcrnmcnt rcpucliatc thc contract for thc

rcasons not on account of applicant's dcfault, thc statc govcrnrncnt is liablc to reiunrl

thc "upfront pavmcl]t" k) thc applicant. Ilcncc, tllc statc ll()\rnlrnent ll{res not h.rvc

complcte dominion over the amount received from the applicant anrl hen

cannot be treated as consideration for provision of servicc. 'llrc statc

,{ t
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will have dominion to thc extent the "upfront paymcnt,, is adjustccl to ,,Revenue

sharc" as a consicieration for rendition of supply.

C.3 Reliancr: is placcd on the jutlgcment of Supreme Court of the Unitcd Statc in
case of Commissioner of Internal Revenue v. Indianapolis power & Light
Company rcpor tcd at 493 U.S. 203 (1990). 'l he ratio of the abovc tlecision was alscr

follou,cri bv thc lndian Suprcmc Court in casc of Siddheshwari Sahakari Sakhar

Kharkhana Ltd. v. CIT, 2004-TIOL-76-SC.

C.,1 In support of thc aforcsaid submissions the reliancc is also placed on the

ratios lairl tlown in the following juclgements :

a.) 'l'hermax lnstrumentation Ltd. v. CCE, pune-t 201b (42) STR 19 (Tri_

Mum)

b.) Thcrmax Engineerint Const. Lrd.2O-19 (22) GSTL 80 (Tri. Mum)
ALTERNATIVEI,Y THI AI4OUNT PAID AS SUR TOWAIt

TIME OF SUPPLY OF SERVICE AND THEREFORE LIABILITY OF CST DOES

NOT AI{ISE.

t).'l Ihe at)plicant has bccn c{eclarecl as a ,,prcfcrred Bidcier,, bv the State

(lovcrnmcnt. I'he applicant also dcposited the first installment of ,,upfront

pavmcnt" to thc state governmL,nt. However, the applicant is vct to dcposit thc

balance of the instalment. Furthermore, thc applicant shall bc eligiblc for excavating

nlincrals froir thc' Buncler Diarrond block, only after the execution of the mining
lcasc agrecmcnt.

D-2 Ihc rrininll lcase agrccmL'nt will l-rc cxecutctl, once ccrtain stipulations have

bcen fulfillcd bv thc applicant. One of the conditions is the payment of the Upfront

amount as specificcl in the tender document.

D.3 fhus, tl'rc contract for grant of mining lease is contingent in nature. If the

applicarlt lails to pav thc upfront payment, the agreement for grant of lease will not

b. e\ccuteli. Ihus, thu pavnrents m.rdc as Upfront pa),ment, is not a consideration

for anv supplv ntacle by thc State Governmcnt but is the condition for entering into
an agrcement with the state government for supply of service.

the nature of deposit and the GST liabilityI-. Thus, the Upfront Pa

.hall .rrist .rt thc tinrr: ,rf .rJl

S\(

N'II{ACT H IS CONTINGENT IN NATUIiE, CANNOT TRIG

t paYDlcr'tt t() rcvenue sharc."
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8. DISCUSSIONS AND FINDINGS -
8.1 We have carefully consiciererl the submissions made by the applicant.

8.2 I he Applicant is. engaged in busincss of mining antl rnincral for which thcv

have obtained the various mining sitcs across thc countrv ol1 lL.asc for cxc.t\'.rtinll

minerals. For obtaining tho lniltos, thc applicant has matlc trpiront pavnrent t()

government and the said upfront payment is adjusterl in full at the carliest against

the amount payable to govcrnment against rcvcnuc sharc aftcr comtrcnccmcnt ol

Irroduction of minerals. Ihc applicant raiscd thc qucstion \^,hcthcr thc upfront

payment madc bv thc applicant to the Statc Covcrnmrnl is in thc nature ot l)cposit

in terms of Section 2(31) of the MP GST Act, 2017 or is in the naturc of advance paid,

k) determine the time of supply in terms of Section 13(3) of thc MP GST Act, 2017 ?"

8.3 The Scction 2(31) of thc MP GST Act, 2017 antl Sccrioi 13(3) of MI, GST Act,

2017 mentionccl in the qucstion raisecl by thc applicant is rcProtlucctl trclolv:-

Sectio 2(37) '.ofisidcrntiotf i relatio to the s ppttt of goo.ls or seroices ot both

itrcludes--

(n) nfiy pny rnt ntndc or to hc ntnde, uhcthct itt utoncy or otlk,r.us., ii raspcct o[, tu

r.spofis? lo, or.for tlrc inrluccncnt of, tlu, sttltply of goods or sL'n,iL.r,s or hot]t, ln,thr bV llr
rc.ipiL,nt or l1y n V olllL,r pt:rson b|l sltnll uol incltlt n|V substitl gi|r,tt lry lht Cntrd
Col'crl \? t or n Sl]te Gottnt rcnt:

(b) lhe uonclnry 7.n1rc of nny ncl or t'ofucnrnnce, h rcsllccl of, in rrsltonsc lo, ot .fi)r jlk,

iltducc,trnt o[, tlr. sullpl]l ol goods or s?nticcs or hollr, rpltL,tlrr hV tlk, n:.ipictl! or hy niv
otlrct petso| htl shnLl nol inclule nny subsidtl gi1'1,,t hV lhL, Ct\1tnl aottm, L,tlt or n Slnh,

Co.'effint tl:

Prol,ided thnt i dellosit git'cn i r.q)ccl of thc srryply ol goods or s t,i.L,s ot. liotlt shnll ol bt

.o sitlcred is pnynrcul nntlc for suclt sulllll uttlL,ss tltL, strJtpliL,r ilj1li.s sl.lt d.lostt ns

co si.lcmtion .for tlrc snid supplV)

"Section 13(3) of MP CST Act, Time of arpphl o/ sentices -

13(3) ln nsc of atpplies iu rcsyctt of trhitlt to is pnid or linhlL' to lr? pn l ol rltrs( dntg.
llasis, llk'ti lcoIsupl y shnll bc tltc totlicr ol tlrc loll(ltuntg tlntL,s, natlt,lv: -
(n) Ilrc Llntc o.[ pnynetlt ns entercd it tlte books ol nccouti of th. rc.iflictlt or thc dnt? otl ,]ti.lt

@E-

@
thr: Ttayttott ts tltbilcrl itl ltis I)t1)tk a.colitl, u'ltichct,L,r is tnrliLt; or
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(b) llp ttntu inncrliotely .fLtllou'ing sitty dtys.fron tlrc dnlc of issue of imtoice or nny otlrct

lo. ltdll,4l t'lul.tvr t1 t..n\fu|, iD lic lllrrcolhy thl, sl\plitt:
ProdrlLtl llnl 1rltrrc it is lol llossiblr Io dctcn i . tle tinc of srrltply tnder Llnuse (t) Ltr

.lt1u (b), th. tuttt ol supply ilntl h( tlrc dnte ole try ii tltc books ofnccouttt of the recipienl

of srrpply:

Ptot'ided .firrLlt r tl tl it cttsc ol supply hy nssociated enterprisrs, rplrcrc thc supplk\ of

s.r-?,i(r,is /()(rlr, ttrrlsiit ludin, llrc lineof srrpply sltdl be tlrc dnl. of tt tViuthchooksof

tlLolltt| of llrc rc.ipi\tl ol supply or !h. dnlr of p|lji tti!, trltidrc?cr is en ier"

ll.-l ()n !l()ing through the above mentioned section, We find that the Section

2(jl ) of MP CS'l' Act is in respcct of r-lcfinition of "consirlcration" and Section 13(3) of

NlP CS-l Act is in respcct of timc' of supply of service. The definition of

consideration is speaks alroub thc value of scrvice and proviso to section 2(31) of

CCST Act, is abollt the deposit not about advance. The liability to pay CST on

serliccs shall arisc on the basis of time of supply of service not from the definition of

eonsirieration lliren in Section 2(31) of MP CSI Act. ln tllis casc, the applicant is

liablc () pav CSI ()n thc anlount of rcvcnue share undcr reversc charge mechanism

as applicable in tcrms Sr.No.5 of of Notilication No.13/ 200.17-C1'(ra re) DATEI)

28.06.21)17 and there is spccific section 
.l3(3) of MP CST Act in respect of time of

suppll of scrvicc lor tl,c pcrson who arr-' paying CSf uirder the reverse charge

nrc.hanism. I lence, as per Scctiorl 13(3) of Mt, GST, the timc of supply is datc of

pavmcnt.rs cntcrcd in the books of account of thL, rccipicnt i.e. Govcrnmcnt or th(]

date on which the paYment is debited in his(Applicant) bank account whichever is

earlicr.

ll.5 ln respoct of whether upfront payment is atlvance or deposit amount. We find

that thcre is a diffcrence between advance moncy and deposit anlount.

ihc advance is rcccivcd toh,ard goods or servicL's to be supplie(t in future. On the

othcr hancl deposit moncy is received only as a security. lt is gencrally not used by

thc supPlicr in the coursc oI supplv of goods or services. The upfront payment made

bv thc applicant is adjusted towartl thc services to be supplied in future after

r'ornrrctrctnteni oi r,xcnratillll nlincr.rls rvhic s that the said payment is

s,F\r,'
I\E';
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anrl advances against the future payment, hcnce tl.tc scction 2(31) oi MI, CS I Act

which speaks about the deposit is not applicablc in tlrc casc oi applic.rnl.

8.6 We find that in this case the upfront pavmcnt is pavablc jn tltrcc jnstallmcnts

and after pavment of third installment. the State Covcrnment shall grant thc mining

lcase to tltc successful bidclcr. Wo have gonc through tl.tc tcnrlcr .tntl othr:r

documents submitted bv thl'applicant and found that thcre is no clausc of rcfuntl oi
that amount after allotment of mines on lease, lrcncc thc pal,mcnl maL.le to tl.tc stakl

governmcnt is no more dcposit after allotment of mines but is advancc which will be

adjusted against the futurc paYmeDt of rcveDuc sharc alnount. In this caso, lhll
mining lcasc is grantcd after thc pavment of fhircl installmcnt.-fhc ufriront l.ravnl(,nt
macle to thc state government is trcated as advancc against tho rl,\,cnuc sharc fronl

thc date of allotment of mincs and thc GST is payable on this aclvancc frorr tl.rc datc

of allotment of mines to the applicant.

li.7 On going through the said cases laws citLd bv thc Applicant, Wc fintl that

case law citecl by the applicant are not squarelv applicablc in thc instant casc as

facts and circumstances of the case are clistinguishablc.

the

th.^

It.tj As per thc proviso to 2(31), a dcposit u,oukl bc consiclcration ji the supplir:r
applics tl,c clcpo5il 65 considcratiol.t. This is not sal.Jtc ns applicnti()n oI th(,(iopo\it
k)ivards consideration. Thus, an amount woulci attain the charactcr ol ,,l)eposit not
attracting tax" wherc tltc amount is not to be atliuslctl against tl.tc considerati()n
unless an evcnt occurs or cloes n()t occur. In tllis caso, thc upfront p.]\,tncnt is t() Lrc
acljusted against consideration at the first availablc opporturritv. Ihu; th!, supplicr,
i.c. CoMP is applving tlrc !leposit as coDsjdoration.

Ihe applicant has rcasoncci tl.rat thc supplier, i.c. CoMp (locs r.tot h.rvo coDlpl(.k,
domir1ion on thc amouDt of Upfr.ont Paa-mcnt and thcrelorc, it cannot Lre trcatcll .ts
advance. In our considcrcd opinion, dominion ovcr an amount oi 1ra1.6g111 ,,,
Iiability to refuncl back a sum rcceived in case of cancellation of a coitract docs llot
altcr the naturl'of thc money givcn. As pcr fhe terms of a contract, both the sccuritv
clcposit and aelvance may l.tavc to bc paicl back. -fhe,roftrrc. tlominion o\ er nt(,nu\l\
ar'h anced clocs not changc tho character of thc amoullt pairi upriront.

Again, a surety is a person giviirg a guarantee in a contract oi guarantce. A PCrSOrl
anothcr

percon in case that pcrson fails to perform such work. In this casq ov iclctl
bv lvav of Performance Guarantee under the provisions of d thc

t*
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uplront p.rvr)lclii bcen beon surctv for the contract, it woulel not luve bccn adjustecl
ilt thc earliest but at the ond of thc contract.

8.9 I:rom thc facts and circumstances as discussed above, we find that thcre is clear

provision in law for liabilitl crf CST in case of supplics in respcct of which tax is paid

or liablc to be paitl on reversl: charge basis in casc of applicant under the provision

of Scction l3(3) of Mt'CS't Act, 2017, thcreforc we hold that thc applicant is liable to

pav service tax fiom the date of allotment of mines on leasc by the government as

thL'pavmcnt maclc bv tllc Applicant to state Government is an advance.

9. RULING

9.1 Corrsi(lering the Arguments antl submissicus made by the Applicant in

rcspect of the Question raisccl before this authoritv, it is ruled that the upfront

pilvmcnt rnaLlc to the state Covcrnment is in the nature of advance from the

!lnt('ol ,rllotmurt oi mines on leas(] k) the applicant for the purpose of

rletcrnrirriltll thc timc of supplv undcr CST l-aw as pcr thc Section 13(3) of MP

CS'l' Act, 2017 ar.rci hence applicant is liable to pay service tax frun the datc of

allohnent of inines on lease bv thc govcrnment as thc upfront payment made

bv the Applicant to state Covernmcnt is an aLlvancc

9.2 I lrc rulirlll is valirl subicct kr the p11r1,i511vn5 Lr.clc'r Scction 103(2) until and

unlcss cleclarecl voicl under Scction 104(1) of the CST Act.
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