~ RAJASTHAN AUTHORITY FOR ADVANCE RULING
GOODS AND SERVICES TAX

KAR BHAWAN, AMBEDKAR CIRCLE, NEAR
RAJASTHAN HIGH COURT
JAIPUR - 302005 (RAJASTHAN)

ADVANCE RULING NO. RAJ/AAR/2020 21/03
‘JPMeena | |
; |2 Member (Central Tax)
' Additional Commissioner |

L_\ 1

\. Hemant Jain ]

; " . | Member (State Tax)
| Additional Commissioner |

Name and address of the | | M/s KSC Buildcon Private Limited, 114 Piith

' applicant | Simalwara, Khirkaiyan, Dungarpur- 314001

| GSTIN of the applicant | Unregistered
-

\Clause(s) of Section 97(2) (a)Classification of any goods or services or
i 1 .
 of CGST/SGST Act, | both;

2017, under which the

() Whether applicant

question(s) raised

1 Is required to be
\
1
B

registered;

i

' Date of Personal Hearing  : | 19.3.2020

|
|

1 Present for the applicant ' : Shri Ankit Sapra (Authorized representative)

' Date of Ruling K 14.05.2020

Note: Under Section 100 of the CGST/RGST Act, 2017, an appeal against this
ruling lies before the Appellate Authority for Advance Ruling constituted under
section 99 of CGST/RGST Act, 2017, within a period of 30 days from the date

of service of this order.
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At the outset, we would like to make it clear that the provisions of both
the CGST Act and the RGST Act are the same except for certain
provisions. Therefore, unless a mention is specifically made to such
dissimilar provisions, a reference to the CGST Act would also mean a
reference to the same provision under the RGST Act. Further to the
earlier, henceforth for the purposes of this Advance Ruling, a reference
to such a similar provision under the CGST Act / RGST Act would be

mentioned as being under the "GST Act".

The issue raised by M/s KSC Buildcon Private Limited, 114- Piith
Simalwara, Khirkaiyan, Dungarpur- 314001 (hereinafter the applicant)
is fit to pronounce advance ruling as it falls under the ambit of the

Section 97(2) (a) & (f) given as under: -
(a)Classification of any goods or services or both,;
(f) Whether applicant is required to be registered;

Further, the applicant being an un-registered person as per the
declaration given by him in Form (ARA-O1) the issue raised by the
applicant is neither pending for proceedings nor proceedings were
passed by any authority. Based on the above observations, the

applicant is admitted to pronounce advance ruling.

SUBMISSION AND INTERPRETATION OF THE APPLICANT:

As per the said work order, applicant have signed a contract agreement

for development work of mines including the earthwork of drilling,

excavation, removal, transportation of green marble/serpentine and

ping of waste material. Also, we need to build the roads for the

dum
movement of vehicles and are also responsible for safe maintenance of
the haul roads and have to deplo

through some external agency for the same.

y necessary personnel from our own or
If required, we may also

: o Rt g
purchase the land other than that in possession for further mining

also need to deploy necessary

operations at our own ¢xpenscs. We
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mining machinery viz R, Poclain, JCB, Loader, Trucks along with

operation & maintenance personnel and complete labour including
skilled & unskilled manpower,  Certified Mines Engineer, Site
Accountant and if required, a qualified Cost 8 Works Accountant also.
The consideration of the above said works is fixed at Rs. 400 per MT on
a target based production basis which shall be subject to raising of
undistributed bills on monthly basis and that shall be the full & final
consideration including all the above said described words. There shall

also be a penalty for short production. The above said consideration

will be subject to TDS deduction u /s 194C of Income Tax Act, 1961;

2. that as per the SAC 9973, we have not entered into any rent or lease
agreement. We have not supplied only machines with operator rather
than undertaken the whole project of mines development, drilling,
excavating of stone & supply of skilled & unskilled manpower including
Qualified Site Engineers, Cost & Work Accountants etc. In fact, the

machineries are actually Special Purpose Vehicles including JCB &

trucks;

3. that as described above, we have supplied complete manpower for
development and working of mines & not only operator of machines. In
fact, a qualified & RTA Licensed commercial motor vehicle driver is

required to run those Special Purpose Vehicles;

4. that as per our interpretation of Law and considering all the relevant
facts, the equipments or vehicles used for carrying out mining
operations are not categorized as “Machinery” as per the GST Act. The
word machinery is nowhere defined in the GST Act, Rather than we
found an explanation of the word “Plant and Machinery” in CGST Act
which is stated as “plant and machinery” means apparatus, equipment,
and machinery fixed to earth by foundation or structural support that
are used for making outward supply of goods or services or both and

it 1s
includes such foundation and structural supports. From the above,
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clear that we have not supplied any machinery rather used the Specia]

Purpose Vehicles for the execution of the mining work;

S.that we have entered into a Contract Agreement & not a lease/rent
agreement,

6. that we have supplied complete manpower for carrying out the mining

operations and not merely operator of machines;

7.that we have not found any other Chapter head other than SAC 9954

Le. Composite supply of Work Contract Services to classify the above
said work allotted to us;

8.that we seek clarification regarding applicability of SAC for a work
allotted to us whose heading reads as «

ALLOTMENT OF WORK FOR HIRING
MINNG  MACHINERY ALON G

WITH MANPOWER TO PRODUCE
APPROXIMATELY 2, 00,000 MT PER MONTH ON OUTPUT PER TON BASIS”;

9. that if we go through the complete scope of work, the said relates to
COMPOSITE SUPPLY OF WORK CONTRACT AS DEFINED IN CLAUSE 119 OF

SEC.2 OF CGST ACT, 2017 INVOLVING PRE DOMINANTLY EARTH WORK

rather than merely a hiring or leasing contract involving devel

opment of
mines, drilling, excavating of stone & supply of skilled and unskilled

manpower. The above as per our interpretation of law falls under SAC-

9954 & we have found 2 notifications of Central Tax (rate) in this
regard which are as under: -

Notification No.

Heading & | Description

escription m
Serial No. |
11/2017-Central Tax Heading 3(ii) Composite Supply of | 9 9, ‘
9954 Sl. No. | Work Contract as defined in 5

3.

clause 119 of Section 2 of
CGST Act, 2017.

' 31/2017- Central Tax Heading

9954 SERIAL
| 3

3(vi) Composite Supply of | 2.5%
Work Contract as defined in |
clause 119 of Section 2 of |

J
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| - | CGST Act, 2017 provided to a |
w government entity., |

e N R

10. that we had sought a question in our ARA-01 on difference between
Operator and manpower as per GST provisions, as we have to supply
special purpose vehicles including Poclain, TRUCKS & JCBs which
as per the motor vehicle act requires a commercial licensed driver to
drive & we have to supply skilled and unskilled manpower including
qualified site engineers, Cost & work accountants etc. but our money
consideration for the same is through raising of undistributed bills

on output per ton basis;

11. that we have attached a list of Special purpose vehicles along with
our ARA-0O1 which we have to use for the execution of our work and
are tabulated as below also. We seek to ask whether the said are

categorised as machinery as per GST provisions: -

Name of Special Purpose Vehicles Description

IR Crawling vehicle generally used for drilling
and loading at mining site.

POCLAIN Special Purpose moving vehicle for excavating
at the mining site.

|
|
|
|

POCLAIN WITH ROCK BREAKER Special Purpose moving vehicle for excavatiﬁg }
and breaking the rocks at the mining site.

\
—

Special Purpose Motor Vehicle used ~for

TRACTOR ' |
transportation of goods |
_JE_B__—/,/ Special Purpose Vehicle for Excavation 8 :
Loading purpose.
Lf"dg’””—/ﬂ "Special Purpose Heavy Motor Vehicle
' Loa | | ;
e | Heavy " Motor Vehicle for Goods

Transportation.
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12. that also we would like to mention here that as per the terms of our
contract, our consideration for the work will be on an OUTPUT per
TON basis subject to levy of penalty for short production & the
payment shall be released on per ton basis rather than any fix
monthly rent, also the petrol & maintenance €xXpenses are on our
account & TDS shall be deducted under section 194 C of Income Tax
Act. We have also found a copy of ORDER OF APPEAL OF INCOME
TAX APPELLATE TRIBUNAL, PUNE BENCH describing nature of
such payments as “WORK CONTRACT” and not “RENT”. The copy of

the same is attached herewith.

QUESTIONS ON WHICH THE ADVANCE RULING IS SOUGHT

1. Applicability of SAC and Classification of the said work contract in
either of the two codes viz. SAC 9973 - Leasing or rental services

concerning machinery & equipment with or without operator or SAC
9954 - Composite supply of Work contract services?
2. What is the difference between operator and manpower as per GST

Provisions?

3. Whether the Special Purpose Vehicles in the above work order are

classified as “Machinery”?

C. PERSONAL HEARING

In the matter personal hearing was granted to the applicant on
19.3.2020 at Room no. 2.29 NCRB, Statue Circle, Jaipur. On behalf of
the applicant Shri Ankit Sapra, (Authorized Representative) appeared
for PH. During the PH, he reiterated the submissions already made in

the application and submitted additional submission along with a

copy of Advance Ruling Order No. JHR/AAR/2018-19/01 dated

02.08.2018.

COMMENTS OF THE JURISDICTIONAL OFFICER

Comments from the CTO, Circle- Durgarpur vide letter dated 18-2-

2020 received in this office are reproduced as under-:
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nth from Dungarpur mining site,

O Waéaﬁaaf%}EBﬁmammanaamwélmﬁmﬁa
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B AR A § a1 yaw 3 e
aﬁsﬁa?ﬁmwﬁagﬁagw.? . 3 & forg Puffa

Vd Al G W UfR @ avges wwnE e
®§_| Wi:ﬁ%ﬁﬁ\’?ﬁm11/2017/WWW3W%€1%?T252&062017WW
3 wrE, Rurdiie sifw Yamy, Tavie o 3R @ agER SAC 9954 @ dga CGST ACT
2017 & ¥ 2(119) ¥ ufefie e werd o 7a6 B § qar R o ofm
BT |
2. U BHIG 2 B GER H TS 3% 39 ufar @r SAC 998513 — 15- 16 -17 @ @& Nature

of Service & srwu R R g 1 aifver AR TF B afwver s AR o
sRIUHE R [T a1 Yedt Afdes 3 HSN 997314 @& deiter 6 # afdfa faar mar 2|
3. WA WIS @bel BT Iqa¥d N Hraey # affd st & ey A8t (WE) 9 SR
21 o g9 foly Higwd! vae & a1 98 & HSN Code No. 9801 A ASHT &g AR
IYHRON BT ot far a7 2 |

E. FINDINGS, ANALYSIS & CONCLUSION:

1. While going through the submissions made by the applicant in ARA-
01 and an agreement letter dated 23.12.2019 (hereinafter ‘the
agreement)) between the applicant and M/s AMP Minerals Pvt. Ltd.
(hereinafter ‘M /s AMP’ for sake of brevity), we find that the applicant
has been tasked to extract 2 lakh MT of Serpentine/Green Marble

(hereinafter ‘the mineral) per year at M /s AMP’s Dungarpur mining

site located at Simalwara, Rajasthan. In the agreement, the applicant

has also been asked to deploy some earthmoving vehicles and

manpower at the mining site. The applicant has to produce at least

8000MT Serpentine/Green Marble per day, otherwise he shall be

charged a penalty for non-achievement of target. The applicant will

1 extract.
get consideration at the rate of Rs. 400 per ton of the mineral
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5 We find that the applicant has not taken lease of the mining land, in

fact, whatever material is extract

ed, be it mineral or overburden

material, is owned by M/s AMP. It seems that M/s AMP has engaged

appli

minerals against which ap
applicant has to develop infrastructure vi

facility etc. as per his convenience and as per his need, M/

cant mainly to do mining work on his behalf and extract the

plicant will receive consideration. The

z. site office, workers stay

s AMP has

nowhere in the agreement stated that he requires or mandates the

applicant to construct such facilities on the mining site. M/s AMP’s

sole focus in the agreement is on achievement of extraction target of

the mineral.

3 In view of Para 1 and Para 2, we observe that, the applicant 1s

providing a support to M/s AMP in extraction of mineral and

therefore it is a kind of supplying support Service. Whereas the

supply cannot be categorized as that of goods due to the fact that

minerals and mining site both are under the ownership of M/s AMP

throughout agreement and post-agreement too. The applicant is just

facilitating/supporting M/s AMP in extraction of the mineral. Thus

the activity undertaken by the applicant is a ‘Service’ under CGST

Act, 2017. The Section 2(102) defines Services as following—

(102) “services
securities but includes act
conversion by cash or by any ot
denomination, to another form,

a sep
The Section 2(52

(52) “goods” mean
money and securities
grass and t
agreed to be

» means anything other than goods, money and
ivities relating to the use of money or its
her mode, from one form, currency or
currency or denomination for which

arate consideration is charged;

) defines Goods as following—

s every kind of movable property other than

but includes actionable claim, growing crops,

hings attached to or forming part of the land which are
severed before supply or under a contract of supply;
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Where
IS no doubt

applicant dq not have

b 5 .
efore the agreement,

therefore the

as, the Minera] e

a ‘goods’ w

Xtracte

} 1 ‘ " Q 2 A YA

lich ig ¢Xtracted from the land byt since th
s e

any ownership of the said mineral ang land

In duration of agreement and post agreement

4

actvity is just a service to M/s AMP.

In view of ; e fi
16w of above, we find that the applicant is providing supporting

S€rvice related to mining. The said service is classifiable under HSN

998622. The rate of GST on the said service is 18%

(CGST 9% +
SGST 99

) as provided under the Notification No. 11/2017-Central

Tax (Rate) dated 28.06.2017 (as amended). The relevant portion of
the said Notification is as under—

SI. No. | Chéﬁtéf, W ]‘ Description of Service | Rate E(;r;laivﬁic}»r?{;
Section or f (per
Heading | cent)

24 'Heading 9986 | [(ii) Support services to mining, | 9 -

|
|

| electricity, gas and water
' distribution other than (i) ‘

]

—

5. Further, théMEA);(pfaihator&Wthﬁéé’ on Classification of Services which

are based on United Nations Central Product Classification (UNCPC)
and equally mandated by CBIC in determination of Classification of

Services, describes HSN 998622 as following-
998622 Support services to other mining n.e.c.

This service code includes draining and pumping of mnes;
overburden removal and other development and preparation
services of mineral properties and sites, including tunnellr‘lg,
except for oil and gas extraction; test drilling services in connection
with mining operations, except for oil and gas extraction; operation

of other mining unitson a fee or contract basis

This service code does not include:
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mineral exploration and evaluation services, of 998313
geophysical services, ¢f 998341

6. We further find that it is mentioned in the agreement that the apphcant
is supplying manpower and some special purpose  vehicles  like
carthmovers to facilitate extraction of mineral from the mining site.
Further, this extracted mineral is also dispatched to M/s AMP

although the same has not been explicitly mentioned in the agreement.

We find that the applicant is misconstruing the facts because
nowhere in the agreement, M/s AMP asks the applicant to lease
manpower and vehicles. In fact, the supply of manpower and vehicles
is for the own benefit of the applicant, these supplies are not made to
M/s AMP but to himself. Therefore, both these supplies cannot be

categorized as independent supplies made to M /s AMP.

Furthermore, the applicant is receiving a single consideration
of Rs. 400 per ton of the mineral and no separate consideration other
than this is earmarked in the agreement which shows that the suppl

of vehicle and manpower is no way related to M/s AMP.

7.The applicant has also submitted that he have to purchase/lease land
in nearby incase target fixed by M/s AMP is not achieved. This is an
ambiguous fact, because firstly, purchase of land is beyond the scope
of GST. Secondly, if applicant here is referring to mining land of the
said mineral then too, it will be a lease of that mining site which is a
different kind of service viz. ‘leasing or rental services with or without

operator under Chapter heading 997.3"

8. Further, the contention of the applicant that it is either a Leasing or
rental service of machinery with or without operator or a Works

Contract Service is not tenable on following grounds-—

Page 10 0f 13



o, Th(' ﬁ“'l‘ ( A
- ‘ )‘l' ,l ‘ " > ) )
put or basis of consideration is quantum of miners

extracted. whe
7 1CTens, ¢ .
’ reas, “)U[)pl/ I)f Iriar hlfll:r'/ 1% riot d’lﬂ’t W”h ,l/’/’, AMP

but to he hi
! 1¢ hll’l’ % Y {an . .
iself (as discussed supra point 5);

b' W()r 3 ) ‘¢ \ < ’
ks Contract Services (hereinafter WCS) as defined in Section

2 ( ] e " / -yt ’ p
(119) of CGST Act, 2017 is “a contract for building, construction,

fabrication, completion, erection, installation, fitting out, improvement,

modification,  repair, maintenance, — renovation, alteration.  or
commissioning of any immovable property wherein  transjer of
property in goods (whether as goods or in some other form) is
involved in the execution of such contract?”. Thus, the foremost
conditions of WCS are that it leads to creation of an immovable
property and then transfer of the said property in goods, whereas i
the instant casc, no immovable property is created and question of
transfer is does not arises as ownership of the property and

minerals is with M/s AMP.

9. Further, the contention raised by the applicant that his issue is
gimilar to matter discussed in advance ruling order passed by
Jharkhand Authority for Advance Ruling (JAAR) vide Order No.
JHR/AAR/Q()]E%-IQ/()] dated 02.08.2018 is also not tenable on the
ground that the order passed by JAAR is related to a partnership firm
which is engaged in providing works contract services to a government

entity whereas in the instant case, both facts are non-existing.
10. Section 97(2) of CGST Act, 2017 delineates clauses under which an
applicant can sought advance ruling, which are as following—

(2) The question on which the advance ruling is sought under this Act,

shall be in respect of, —

(a) classification of any goods or services or both;

(b) applicability of a notification issued under the provisions of this Act;
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(c) determination of time and value of supply of goods or Services o
both; '

(d) admissibility of input tax credit of tax paid or deemed to have been
paid;

(€) determination of the liability to pay tax on any goods or services or
both;

(f) whether applicant is required to be registered;

(9) whether any particular thing done by the applicant with respect to
any goods or services or both amounts to or results in a supply of
goods or services or both, within the meaning of that term.

We find that the issue raised by the applicant in question 2 and 3

are beyond the scope of this authority as it is not covered under
section 97(2) of the CGST Act,2017.

In view of the foregoing, we rule as follows: -

RULING

9,

L)

» The work undertaken by the applicant is a ‘Support Service to
Mining’, covered under HSN 998622 and attracts GST @ 18%
(CGST 9% + SGST 9%) as provided under the Notification No.
11/2017-Central Tax (Rate) dated 28.06.2017 (as amended).

& Question 2 & 3 are beyond the scope of mandate given to this

authority as per Section 97(2) of CGST Act, 2017, therefore, no

ruling is given.

\ > #/" )2020
L < \)«QW (HEMANT J)ﬁh?
(J.P"MEENA) MEMBER
MEMBER STATE TAX
CENTRAL TAX

I\

SPEED POST

i Ltd.
KSC Buildcon pvt. Ltd.,
I;AI/: piith Simalwara, Kmrkalyan,
Dun,garpur- 314001 (Ray)
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" }
F. No. AAR/KS(C /2019 20/ [7 ) Date: (G 0g
Copy to:-

1.

The Chief Commissioner, CGST and central Excise,

(Jaipur Zone),
NCRB, Statue Circle, J

aipur, Rajasthan 302005
The Commissioner,

State Tax, KarBhawan, Bhawani Singh Road,
Ambedkar Circle, C-Scheme-, Jaipur 302005.

The Commissioner, CGST and Central Excise Commissionerate

Udaipur, 142-B, Hiran Magri, Udaipur-313002

The Commercial Tax officer, State Tax, Circle- Dungarpur, Shastri

Colony, Opp. Govt. Collage, Dugarpur-314001 (Raj).

o\
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