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GSTIN Number, if any / User id

33AAALCO0025B1Z9

Legal Name of Applicant

M/s. CHENNAI PORT TRUST

Registered Address/Address
provided while obtaining user id

No.1, Rajaji Salai, Chennai-600001.

Details of Application

GST ARA-01 Applications Sl. No. 31/2018
Dated 22.6.2018

Concerned Officer

Centre: Chennai North Commissionerate-
Division - Egmore
State: The Assistant Commissioner (ST),
Harbour Assessment Circle.

Nature of activity(s) (proposed /
present) in respect of which advance

ruling sought
A | Category Service provision
B | Description (in DBrief) The Applicant is engaged in supply of port

services and incidental supply of goods like
disposal of discarded assets.

Issue/s on which Advance Ruling
required

Admissibility of input tax credit of tax paid or
deemed to have paid and determination of time
and value of supply of services

Question(s) on which Advance
Ruling is required

Whether on the facts and in the circumstances
given in the application, when the time of supply
can be considered to occur with respect to
providing continuous supply of services in the
nature of renting immovable properties to
Government, Government Agencies, Court in the
following 3 situations.

i. The license has expired and not in force but

the licensee continues to be in possession and




occupation of the immovable properties:
ii. The license is in force, but the licensee does
not pay the periodical license fee to the assessee
as provided in the license agreement.
iii. The license is in force, but the licensee pays a
portion of the agreed license fee by them under
the expired license agreement.

Note : Any Appeal against the Advance Ruling order shall be filed
before the Tamil Nadu State Appellate Authority for Advance Ruling,
Chennai underSub-section (1) of Section 100 of CGST ACT/TNGST Act
2017 within 30 days from the date on which the ruling sought to be
appealed against is communicated.

At the outset, we would like to make it clear that the provisions of
both the Central Goods and Service Tax Act and the Tamil Nadu Goods
and Service Tax Act are the same except for certain provisions.
Therefore, unless a mention is specifically made to such dissimilar
provisions, a reference to the Central Goods and Service Tax Act
would also mean a reference to the same provisions under the Tamil
Nadu Goods and Service Tax Act.

M/s. Chennai Port Trust, No.1, Rajaji Salai, Chennai-600001, (hereinafter
called the Applicant) is engaged in supply of port services and incidental supply of
goods like disposal of discarded assets. They are registered under GST with
GSTIN 33AAALCO0025B1Z9. They have preferred Application seeking Advance
Ruling on the following questions:

Whether on the facts and in the circumstances given in the application, when
the time of supply can be considered to occur with respect to providing continuous
supply of services in the naturc of renting immovable properties to Government,
Government Agencies, Court in the following 3 situations.

i. The license has expired and not in force but the license continues

to be in Possession and occupation of the immovable properties:

ii. The license is in force, but the licensee does not pay the periodical
license fee to the assessee as provided in the license agreement.

iii. The license is in force, but the licensee pays a portion of the
agreed license fee by them under the expired license agreement.

The Applicant has submitted the copy of applications in Form GST ARA - 01 and
also submitted the copy of Challans evidencing payment of Application Fees of
Rs.5, 000 per application - each under Sub-rule (1) of Rule 104 of CGST Rules




2017 and SGST Rules 2017. The application filed by the applicant are taken up

together for consideration and passing' of Rulings.

2. The Applicant has stated that they are engaged in supply of port services and
incidental supply of goods like disposal of discarded assets. They are notified as a
major port by the Central Government under Section 3(8) of Indian Ports Act 1908
r.w.s. 2(m) of Major Port Trusts Act, 1963 vide notification No. GST (E) dt
01.02.1975. The affairs of the applicant are administered by a Board constituted
by the Central Government from time to time as per the provisions of Major Port
Trusts Act, 1963. The applicant is functioning under the administrative control
and supervision of Ministry of shipping of Government of India. The Statement of

facts on the questions raised by the applicant are as under:

3. The applicant in application ARA No. 31, has stated that the applicant is
having rentable land and buildings. As a part of port activity, these lands and
buildings are rented/licensed to Government and Government agencies like
Customs Department, Postal Department, Meteorological Department, Police
Department, Coast Guard, Madras High Court, etc. This licensing normally falls
under the definition of “Continuous supply of Service” since the licensing is
normally done for a minimum period of 11 months and goes up to 30years as
provided in Major Port Trusts Act 1963. There are many cases where the license
agreement is not renewed on its expiry, but the licensee continues to occupy the
licensed premises. In such a situation, the applicant does not issue a tax invoice
containing the particulars mentioned in Section 31 of CGST Act 2017, but issues a
reminder letter to pay monthly fee based on the expired license agreement. In most
of these cases, the license agreement is signed only by the applicant and not by
the licensee. They do not take legal action to vacate the licensee but takes action
for recovery of license fee through proper channels as per the directions of the
Central Government varying from time to time, namely earlier it was committee on
Disputes (CoD), later it became Permanent Machinery for Arbitration (PMA) and
now it is being changed to Two Tier Settlement System (TTSS). In many cases, the
arrears of license fee payable to them is either waived or reduced substantially at a
later date as per the decision(s) taken at high level meetings/ Ministries after many
years of arduous follow up. The applicant on the interpretation of the statutory
provisons has stated that the TOS for CSS needs to be determined as the earliest
of the following:-



i. The date of receipt of payment by the applicant whether or not invoice is
issued -U/S 13(1) (a); - they admit that TOS for CSS occurs when payment
is received and to the extent of such receipt by treating the receipt as cum-
tax

ii. The date of provision of service if invoice is not issued within the period
prescribed/s 31(2) [13(2) (b)] — is not possible since the agreed or originally
agreed or normal license fee is waived at a later date by high level meetings
at Ministry level. Consequently, determination of TOS on provision of
services, namely determination of renting services in these cases on a
month-on-month basis will lead to an anomalous situation of effectively
levying and collecting GST from the assessee MORE THAN what is not
required to be paid under GST Act.

iii. the date on which the licensee shows the receipt of services in his books
of account [13(2) (c])] - not possible since the applicant does not have access
to the books of account of the licensees/ service receivers to ascertain the
date on which the licensee shows the receipt of services in his books of
account as required in Section 13(2) (c)

iv. The date of issue of invoice by the applicant, if the invoice is issued on or
before the due date of payment as ascertainable from the Contract u/s 31(5)
(a); - not possible since the due date of payment is not ascertainable from
the contract, which is a pre-requisite for the fact that the contract, namely
license agreement which is expired and not in force. They do not issue even
in cases where the license agreement is in force, but issues only periodical
claim letters which cannot be considered as invoice as required u/S 31

v. The date of issue of invoice by the applicant, if the invoice is issued before
the applicant receives the payment u/s 31(5) (b)-TOS for CSS does not
occur since the periodical reminder letters issued by the applicant cannot
be construed as ‘invoice’ for the purposes of the Act since these periodical
reminder letters does not show all the particulars mentioned in Section
31(2) and the particulars prescribed in Rule 46 of CGST Rules 2017

vi. The date of completion of each and every event in cases where payment
to the applicant is linked to the completion of an event u/s 31(5)(c ) -It is
not possible to determine TOS under this situation since the term
“Completion of event” used in the criteria is not defined in the Act or in the
Rules and that the amounts to be received by the applicant are not linked to

completion of any event; but linked to completion of time as per the license



agreements. “Completion of time” is NOT “Completion of event”, a term used
in Section 31(5) (c).
They submitted sample Rent Claim Advice sent to Coast Guard and Customs
raised monthly for the renting out of “Storage of Pollution Control Equipments”

and “Sheltering Staff” respectively.

4.1 The Applicant was granted personal hearing on 24.09.2018 in respect of the
above application. The applicant represented through authorized representative.
The submissions during the hearing are as under:
Sample lease agreement for renting of immovable property, rent claim
advice will be submitted. The rent claim advice is raised monthly if lease
agreement is valid, when it is expired it is renewed and invoices are raised
for the back period also.
They stated that they will submit all the documents in two weeks and also

requested for further hearing.

4.2 The applicant through their authorized representative furnished the
following documents on 26.10.2018. The details of the documents furnished ARA
wise are as under:
(TOS for CSS rendered to Government, Government agencies and Court) :-
(1) Copy of Letter No. WM7/02770/2015/E dated 17/10/2018 addressed to
the Dy. Secretary to Government, Home (Police-12) Department, Got,
Secretariat along with the draft agreement enclosed; (2) Copy of signed lease
deed between the applicant and Chennai Customs for Handing over of New

Container Freight Station at Chennai Port Trust.

5.1  As requested by the applicant and on account of change in the SGST
Member of the authority, another personal hearing was extended on 22.02.2019.
The applicant appeared through their Authorized Representative and stated as
follows:
In respect of the renting of immovable property, they will provide category-
wise details of date of invoice, payments received, provision of service dates
in a typical license /contract of renting to decide on the time of supply.
The applicant undertook to submit the documents in 2 weeks. The State

Jjurisdictional officer appeared and submitted written comments on the ARA.



5.2 The applicant did not furnish the documents as undertook by them.
However, in the interests of natural justice, the applicant was addressed to furnish
the documents vide letter dated 09.04.2019. The applicant vide their letter dated
21.05.2019, furnished the following documents:(1) Expired Licence Agreement
with M/s. Tamilnadu Electricity Board (2) Bill raised with Service Tax in case of
lease of office accommodation to Bureau of Immigration, .They also stated that
they do not raise any Tax invoice but only send claims/demand letters in respect
of which claims of the applicant are either not accepted or disputed though the

properties continue to be in possession of the Port users.

6. The remarks of the State Jurisdictional Officer on the questions raised by

the applicant in the ARA application are detailed below:
Though the agreement entered upon with the licensee is not renewed it is
the duty of the applicant either to renew the agreement or to take steps to
vacate the licensee. It is the dispute between two individual parties. Under
the Income Tax Act once bill is raised and money consideration is not
received it is treated as income and income tax is worked out. Similarly it is
the duty of the applicant to raise invoices till the assessee vacates the
premises and declare the turnover under the GST Act and pay the tax due
thereon whether or not the licensee has paid the amount. The definition of
“time of supply” or “continuous supply of service” relied under Section 31 is
not applicable in the case of breach of contract. The applicant has to raise
invoice and declare the turnover where agreement was not renewed.
Wherever, the applicant receives adhoc payment the applicant has to
declare the amount as per agreement and pay the tax. The litigation may be
contiﬁued by way of appeal, arbitration etc., and the Government need not
wait till the disposal of individual disputes.

7. We have carefully considered the submissions made by the applicant in the
advance ruling application, the additional submissions made during the personal
hearings and the comments furnished by the State Jurisdictional Officer. We find
the applicant has filed applications seeking ruling on the question of the Time of
Supply in the given circumstances. The issues raised are within the purview of the
Advance Ruling under Section 97 (2) of the GST Act and accordingly, the
applications are taken up for consideration. It is seen from the draft lease

agreement with Principal Secretary, Home Department for accommodation



provided to CISF personnel that the lease agreement is for a short fixed period as
specified and the license fee is to be paid monthly. In the lease agreement with
Customs for lease of land for Container freight station is for a long term lease with
an upfront payment and rent to be paid annually. It is seen that there is a
requirement of the lessee to pay lease rent or license fee periodically while they
occupy the immovable property. During the currency of the lease agreement, the
applicant issues an invoice periodically as required in the respective lease
agreement but once the agreement is expired they issue a Rent Claim Advice or

demand letter with the same periodicity.

The question raised by the applicant in this application is as follows:
When the time of supply can be considered to occur with respect to
providing continuous supply of services (CSS) in the nature of renting
immovable properties to Government, Government Agencies, Court in the
following 3 situations.
1. The license has expired and not in force but the licensee continues
to be in Possession and occupation of the immovable properties:
ii. The license is in force, but the licensee does not pay the periodical
License fee to them as provided in the license agreement.
iii. The license is in force, but the licensee pays a portion of the

agreed license fee by them under the expired license agreement.

8.1 The applicant has stated that the rentable land and buildings are licensed
to Government and Government Agencies like Customs Department, Postal
department, Meteorological Department, Police Department, Coast Guard, Madras
High Court, etc. They claim that this licensing falls under the definition of
“Continuous Supply of Service”, since the licensing is normally done for a
minimum period of 11 months and goes upto 30 years. They have further stated
that there are many cases where the license agreement is not renewed on its

expiry but the licensee continues to occupy the licensed premises.

8.2 Section 7 of CGST/TNGST Act states:
7. (1) For the purposes of this Act, the expression “supply” includes—

(d) the activities to be treated as supply of goods or supply of services as
referred to in Schedule II.

Page 7 of 14



SCHEDULE II ACTIVITIES TO BE TREATED AS SUPPLY OF GOODS OR
SUPPLY OF SERVICES \
5. Supply of services The following shall be treated as supply of services,
namely.—
(a) renting of immovable property;

It is seen that renting of immovable property is a supply of service by virtue of the

Schedule II.

‘Continuous supply of Service’ is defined under section 2(33) of CGST /TNGST Act

as follows:

“‘continuous supply of services” means a supply of services which is
provided, or agreed to be provided, continuously or on recurrent basis, under
a contract, for a period exceeding three months with periodic payment
obligations and includes supply of such services as the Government may,
subject to such conditions, as it may, by notification, specify

In respect of renting of immovable property there is no real completion of supply of
service, except what is specified in the contract. The lessee receives the service of
renting throughout their stay on a continuous basis. The payments are periodic as
determined by the lease agreement usually monthly or annually. Therefore, for
contracts for renting of immovable properties where the period of the lease/ actual
stay is more than three months, as is the case here, the service is a continuous

supply of service.

8.3 Time of Supply of Service is provided under Section 13 of the GST
Act, which is given under for ease of reference:

13. (1) The liability to pay tax on services shall arise at the time of supply, as
determined in accordance with the provisions of this section.
(2) The time of supply of services shall be the earliest of the following dates,
namely:—
(a) the date of issue of invoice by the supplier, if the invoice is issued
within the period prescribed under sub-section (2) of section 31 or the
date of receipt of payment, whichever is earlier; or
(b) the date of prouvision of service, if the invoice is not issued within the
period prescribed under sub-section (2) of section 31 or the date of
receipt of payment, whichever is earlier; or
(c) the date on which the recipient shows the receipt of services in his
books of account, in a case where the provisions of clause (a) or clause
(b) do not apply:
Provided that where the supplier of taxable service receives an
amount up to one thousand rupees in excess of the amount
indicated in the tax invoice, the time of supply to the extent of



such excess amount shall, at the option of the said supplier, be
the date of issue of invoice relating to such excess amount.
Explanation.—For the purposes of clauses (a) and (b)—
(i) the supply shall be deemed to have been made to the extent it
is covered by the invoice or, as the case may be, the payment;
(ii) “the date of receipt of payment” shall be the date on which
the payment is entered in the books of account of the supplier or
the date on which the payment is credited to his bank account,
whichever is earlier

Section 31, which is as below:

31. (2) A registered person supplying taxable services shall, before or after the
provision of service but within a prescribed period, issue a tax invoice,
showing the description, value, tax charged thereon and such other
particulars as may be prescribed:
(5) Subject to the provisions of clause (d) of sub-section (3), in case of
continuous supply of services,—
(a) Where the due date of payment is ascertainable from the contract,
the invoice shall be issued on or before the due date of payment;
(b) Where the due date of payment is not ascertainable Jfrom the
contract, the invoice shall be issued before or at the time when the
supplier of service receives the payment;
(c) Where the payment is linked to the completion of an event, the
invoice shall be issued on or before the date of completion of that
event.

Rule 46 of the CGST/TNGST Rules, provides the details to be available in the
Tax Invoice.
46. Tax invoice.-Subject to rule54, a tax invoice referred to in section 31 shall
be issued by the registered person containing the Sfollowing particulars,
namely,-
' (a) name, address and Goods and Services Tax Identification Number
of the supplier;
(b) a consecutive serial number not exceeding sixteen characters, in
one or multiple series, containing alphabets or numerals or special
characters-hyphen or dash and slash symbolized as “” and ¢/”
respectively, and any combination thereof, unique for a financial year;
(c) date of its issue;
(d) name, address and Goods and Services Tax Identification Number
or Unique Identity Number, if registered), of the recipient;
(e) name and address of the recipient and the address of delivery,
along with the name of the State and its code, if such recipient is un-
registered and where the value of the taxable supply is fifty thousand
rupees or more;
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(f) name and address of the recipient and the address of delivery,
along with the name of the State and its code, if such recipient is un-
registered and where the value of the taxable supply is less than fifty
thousand rupees and the recipient requests that such details be
recorded in the tax invoice;
(g) Harmonized System of Nomenclature code for goods or services;
(h) description of goods or services;
(1) quantity in case of goods and unit or Unique Quantity Code thereof:
() total value of supply of goods or services or both;
(k) taxable value of the supply of goods or services or both taking into
account discount or abatement, if any;
() rate of tax (central tax, State tax, integrated tax, Union territory tax
or cess);
(m) amount of tax charged in respect of taxable goods or services
(central tax, State tax, integrated tax, Union territory tax or cess);
(n) place of supply along with the name of the State, in the case of a
supply in the course of inter-State trade or commerce;
(o) address of delivery where the same is different from the place of
supply;
(p) whether the tax is payable on reverse charge basis; and
(g)signature or digital signature of the supplier or his authorised
representative:

Rule 47 of the CGST/TNGST Rules

47. Time limit for issuing tax invoice.- The invoice referred to in rule 46, in the
case of the taxable supply of services, shall be issued within a period of thirty
days from the date of the supply of service:

8.4 In view of the above, we take up the question before us

i. The license has expired and not in force but the licensee continues to be in
Possession and occupation of the immovable properties:

The applicant has stated (hal in all cases of expired lease, they issue a reminder
letter or Rent Claim Advice periodically to pay monthly fee based on the expired
license agreement. The applicant has furnished copy of Rent Claim Advice
issued, the perusal of which we find that it contains the Name, address, GSTIN
Number of the applicant, RCA No., date, Name of the Recipient and Address for
correspondence, GSTIN, SAC No. Area Type/ Rate, Location, Allot Date, Exp. Date,
Description of the activity, Licence fee, GST along with a note that the above
services are not liable for GST under Reverse Charge Mechanism. As per Section
31(2), in respect of a registered person supplying taxable service has to issue a tax
invoice before or after the provision of service, showing the description, value, tax

charged and such other particulars as may be prescribed. On comparison, the



RCA being issued has all the details required to be mentioned in a Tax Invoice and

it is nothing but ‘Tax Invoice’ under Section 31 of the Act.

It is seen from the lease agreement with Customs, there is a provision made in the
lease agreement itself regarding the expiry, termination etc. of lease but the lessee
continues to occupy the property. The lease agreement specifies the consideration
including damages to be paid in that case. However, in the draft lease agreement
with the Home Department, there is no clause regarding the eventuality of expiry
or termination of lease but continued occupancy of the property. When the license
is expired and there are provisions made in the lease agreement regarding
continued supply of service as in the case of the lease agreement with Customs,
the supply of service is a ‘continuous Supply of Service’ as defined in Section 2(33).
However, if there is no such provision made in the agreement it can be said that
the supply is not ‘under a contract’” and therefore, in such cases, the supply no

longer qualifies under the definition of continuous supply.

In respect of continuous supply of service, as per Section 31(5), the tax invoice
should be raised on or before due date of payment if said due date is ascertainable
from the contract. It is seen that in all cases the Rent Claim Advice issued by the
applicant contains a due date of payment of the demand raised in the same. As
discussed above, in case where the contract contains provisions for continued
supply of service even after expiry, it is a ‘continuous supply of service’ .The Rent
Claim Advice is issued based on the said provision of the contract and in such
cases it can be said that the due date of payment, specified in the RCA, is
ascerlainable from the contract. In all cases, the RCA is issued before the due date
specified in the RCA. Accordingly, in cases where there is a provision in contract
for continued supply of services after expiry or termination of the contract, the
invoice is issued with the period prescribed in Section 31(5) and the Time of supply
is determined by Section 13(2) (a), as the earliest of the date of issue of invoice or

Rent Claim Advice by the supplier and the date of receipt of payment.

In respect of cases where there is no such provision regarding continued supply of
service after expiry of contract, it can be said that no such contrdct exists.
However, there is still a supply of service of renting of the immovable property. As
per Rule 47 of the CGST/TNGST Rules, the invoice should be issued within thirty

days from date of supply of service. In the instant case the applicant issues RCA



on monthly basis for the rent/ fee pertaining to a specific month. If such RCAs are
issued within thirty days after the end of recurrent period specified in the
agreement after which the rent/license fee is to be paid ,for which the rent is being
sought, it can be said that they are issued within the prescribed period as per
Section 31(2) and the Time of supply is determined by Section 13(2) (a), as the
earliest of the date of issue of invoice or Rent Claim Advice by the supplier and the
date of receipt of payment as the invoice is issued within the period prescribed. If
the RCAs are issued more than thirty days after the end of the month for which
the rent is being sought, it can be said that they are not issued within the
prescribed period and the Time of supply is determined by Section 13(2) (b), as the
earliest of the date of provision of service, which is the end of recurrent period
specified in the agreement after which the rent/license fee is to be paid and the

date of receipt of payment, whichever is earlier.

8.5 The second question is

(i1) The license is in force, but the licensee does not pay the periodical
license fee to them as provided in the license agreement:

As discussed above, in respect of continuous supply of service, as per Section
31(5), the tax invoice should be raised on or before due date of payment as
ascertainable from the contract. It is seen in the sample contracts provided that in
certain cases, the due date of payment is periodical, either monthly or annually,
with the due dates specified after the end of such period. If the rent invoice is
issued before the due date of payment, the Time of supply is determined by
Section 13(2) (a), as the earliest of the date of issue of invoice or Rent Claim Advice
by the supplier and the date of receipt of payment. If payment is not rcccived, the
time of supply shall be date of issue of invoice or Rent Claim Advice.

If the invoice is issued after such due date of payment, the Time of supply is
determined by Section 13(2)(b), as the earliest of the date of provision of service
which is the end of the period (monthly/annual etc.) specified in the contract and
the date of receipt of payment, whichever is earlier. If payment is not received, the
time of supply shall be the date of provision of service which is the end of
recurrent period specified in the agreement after which the rent/license fee is to be

paid.

8.6 The last question is



(iii) The license is in force, but the licensee pays a portion of the agreed license fee

by them under the expired license agreement.

The question is wrongly worded as if the license is in force, the licensee

could not be paying any amount under the expired license agreement. The

applicant means to ask regarding the case where the license is in force and instead

of receiving the full consideration, they only get a partial amount as payment. In

these case too the above as in Para 8.5 will apply as the date of payment of full

consideration is the date of reckoning of the date of payment.

ii.

In view of the foregoing, we rule as under:
RULING

In the scenario of the license for renting of immovable property has expired
and not in force but the licensee continues to be in Possession and
occupation of the immovable properties , in cases where there is a provision
in contract for continued supply of service after expiry or termination of the
contract, the Rent Claim Advice is issued by the applicant with the period
prescribed in Section 31(5) and the Time of supply as determined by Section
13(2)(a), as the earliest of the date of issue of Rent Claim Advice by the
supplier and the date of receipt of payment.

In respect of cases where there is no such provision regarding continued
supply of service after expiry of contract, if such RCAs are issued within
thirty days after the end of recurrent period specified in the agreement after
which the rent/license fee is to be paid for which the rent is being sought,
the Time of supply as determined by Section 13(2)(a), as the earliest of the
date of issue of invoice or Rent Claim Advice by the supplier and the date of
reéeipt of payment. If the RCAs are issued more than thirty days after the
end of the month for which the rent is being sought, the Time of supply as
determined by Section 13(2)(b), as the earliest of the date of provision of
service ,which is the end of recurrent period specified in the agreement after
which the rent/license fee is to be paid and the date of receipt of payment,
whichever is earlier.

In the scenarios of the license for renting of immovable property is in force,
but the licensee does not pay or pays only partially the periodical license fee
to the applicant as agreed in the lease agreement, if the rent invoice is

issued before the due date of payment as specified in the agreement, the
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Time of supply as determined by Section 13(2) (a) shall be date of issue of
invoice or Rent Claim Advice. If the invoice is issued after such due date of
payment, the Time of supply as determined by Section 13(2)(b) shall be the
date of provision of service which is the end of recurrent period specified in

the agreement after which the rent/license fee is to be paid.
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