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Under Section. 100(1) of the Uttarai(hand Goods and Services Tax Act, 2017, an appeal
e appellate authority for advance ruling constituted under section- 99 of
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. Advance Ruling under GST means a decision provide

AUTHORITY FOR ADVANCE RULING
GOODS & SERVICE TAX
UTTARAKHAND

RULING

[ Section 97 of the CGST/SGST
the rules made thercunder filed
SIDCUL Industrial Area,
an advance ruling on

This is an application under Sub-Section (1) 0
Act, 2017 (herein after referred to as Act) and
by M/s Innovative Textile Limited, B-8, PH-1,
Sitarganj, Udham Singh Nagar, Uttarakhand secking
whether “Business Transfer Agreement” as a going concern on slump sale basis
is exempted from the levy of GST in terms of serial no. 2 of the Notification No.
12/2017-Central Tax (Rate) dated 28.06.2017 (herein after referred to as “said

notification”).

d by the authority or the

appellate authority to an applicant on matters or on questions specified in sub
section (2) of section 97 or sub section (1) of section 100 in relation to the
supply of goods or services or both being undertaken or proposed to be

undertaken by the applicant.

As per the said subsection (2) of Section 97 of the Act advance ruling can be

sought by an applicant in respect of :

(a) Classification of any goods or services or both
(b) Applicability of a notification issued under the provisions of this Act,

(c) Determination of time and value of supply of goods or services or both,

(d) Admissibility of input tax credit of tax paid or deemed to have been paid

(e) Determination of the liability to pay tax on any goods or services or both

() Whether the applicant is required to be registered

(g) Whether any particular thing done by the applicant with respect to any
goods or services or both amounts to or results in a supply of goods or

services or both within the meaning of that term

ant has sought advance ruling on applicability of
exemption Notification No. 12/2017-Central Tax (Rate) dated 28.06.2017 on
«Business Transfer Agreement” as a going concern on slump sale basis.
Therefore, in terms of said Section 97(2)(b) of Act, the present application is

hereby admitted.

In the present casc applic

Accordingly opportunity of personal hearing was granted to the applicant on
15.03.2019. Shri Bimal Jain, CA of applicant appeared for personal hearing on
the said date and re-iterated the submissions given in the application. He also
cited Advance Ruling dated 23.04.2018 in this regard and stated that the said
question is covered under serial no. 2 of Notification No. 12/2017-Central Tax
(Rate) dated 28.06.2017 and is therefore exempted from GST. He has nothing

more to add.
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6. From the record we find that applicant is registered in Uttarakhand with GSTIN
bearing no. 05AAACI0473J1ZS. The submissions of the applicant are
summarized as under:

(i) That the applicant is seller and is carrying on the business of
manufacturing of textile yarns, fabrics and garments.

(ii) That the applicant intends to sell their on going business of
manufacturing, marketing and sale of textile yarn and fabrics from the
textile manufacturing facility situated at Plot No. B-8, Ph-1 , SIDCUL
Industrial Park, Sitarganj, Udham Singh Nagar, Uttrakhand to M/s S D
Polytech (P) Ltd (herein after referred to as “the purchaser”), in the form
of business transfer as a going concern on slump sale basis as a whole
with all assests and liabilities. The purchaser has agreed to purchase
“Sitarganj Business” as a going concern with all assests and liabilities on

slump sale basis on the terms and conditions as set out in the Business
Transfer Agreement.

()  Subject to the terms and conditions of the agreement, the purchaser
agrees to purchase from the seller and the seller agrees to sell, transfer,
convey and deliver to the purchaser all the rights, title and interest of the
seller in the Sitarganj business free of all encumbrances on the transfer

date with effect from the cut off date as a going concern on slump sale
basis.

(iv)  The seller shall hand over the physical possession on the appointed

transfer date and transfer will get completed on the registry of the land.

(v) Sale of business as a going concern is exempted by virtue of serial no. 2
of Notification No. 12/2017-Central Tax (Rate) dated 28.06.2017. In

support of their claim, they furnished Advance Ruling No. KAR ADRG
06/2018 dated 23.04.2018.

7. In the present case we are not deciding any wider question but restricting our
conclusion to the facts and circumstances which was filed for our consideration
in the application. Now we proceed as under:

7.1 Whether “Business Transfer Agreement” as a going concern on slump sale
basis is exempted from the levy of GST in terms of serial no. 2 of the
Notification No. 12/2017-Central Tax (Rate) dated 28.06.2017. To appreciate

the legal position in this regard we reproduce the relevant portion of the said
Notification as under;

Notification No. 12/2017-Central Tax (Rate) dated 28.06.2017

G.S.R......(E).- In exercise of the powers conferred by sub-section (1) of
section 11 of the Central Goods and Services Tax Act, 2017 (12 of
2017), the Central Government, on being satisfied that it is necessary
in the public interest so to do, on the recommendations of the
Council, hereby exempts the intra-State supply of services of
description as specified in column (3) of the Table below from so
much of the central tax leviable thereon under sub-section (1) of

3
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section 9 of the said Act, as is in excess of the sx:lxid tax (:ul(:ululr:_d _al
the rate as specified in the corresponding cnlr){ n colum_n (4) of the
said Table, unless specified otherwise, z;ubjc(:‘l to the :{:lf:vnnt
conditions as specified in the corresponding entry in column (5) of the
said Table, namely:-

S, No. | “’”iﬁi&?ﬁé’{‘s&ii&{f" _ ~'I)e’.‘scrriplion of Rate | Condition
Heading, Group or Services (per
Service Code (Tariff) cent.)
) 2 e @ e
2 Chapter 99 Services by way Nil Nil
of transfer of a
going concern, as
a whole or an
independent part
L thereof |

7.2 On perusal of serial no. 2 of the said notification we find that the services by
way of transfer of a going concern, as a whole or an independent part
thereof is to be treated as supply of service and covered under chapter
99 of the Service Code (Tariff) and is exempted from GST.

7.3 On perusal of “Business Transfer Agreement” we find that

a. The applicant intends to sell the Sitarganj Business in the form of business transfer
as a going concern on slump sale basis as a whole with all assets and liabilities to the
purchaser;

b. “assets” shall include all movable properties, plant & machinery and immovable

properties physically available at site and debtors and deposits with Govt. or Utility
agencies in audited Balance Sheet as on the cut off date
Business;

c. “Sitarganj Business” shall mean the ongoing business and as going concern of
manufacturing, marketing and sale of textile yarn and fabrics manufactured in the
Sitarganj facility including without limitation to any of the assets, liabilities, permits
and employees etc;

d. “Sitarganj facility” shall mean the textile manuf
SIDCUL Industrial Park, Sitarganj

e. “Transfer” means the completion of each and all the steps required for transfer of
Sitarganj Business from the seller to the purchaser in a running state and as a going
concern on slump sale basis with all assets and liabilities---=----- ;

The seller shall hand over the physical possession on---- and the transfer will get
completed on the registry of land;

in relation to Sitargan;

acturing facility situated at B-8, PH-1
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/ and title deeds from biankers of seljer,
/ 7‘-4 . We find that (he term “business hug hee ' '
[ sceetion 2 of {he reproduced s e,

el g ' BBMA (& «
Act and the same I reproduced as under:

Section 2(17) of the Act “brieinnn
””“'“/ilc:lu(rﬂ,)I)r.'{)/'('}:f‘r;{u/l‘id l/(;l()"(ll‘ll;,:,r["h /I“l'hld”"" (a) any Irade, commerce,
activity, whort » voc Woadventure, wager or any other similur

Y Wwhether or not it is for a pecuniam benefit; (1 '
transaction in connection with or i l, ’ '/ ﬂ;,“/‘I, s ah sy o
any activity or transetin | g ) incie r.ul.ul or ancillury to sub clause (o) ()
e “”lumc,‘fmq“cm\"/ .m””’r,:” ’lu, nulu’m of j",‘uh clatse (u), r//frrflfllzr‘ ar not there
ot e o:_f, ’ood‘.,‘ 1{ Y (l)r (;fl.gulmlly of such transaction; (d) supply
connection with n?mcncc ncntt ng capital goods and services in
Plil, Gsmnclatin o men 'or closure of buslncsq; () proviswn by o

,assoc » sociely, or any such body (for a subscription or any other
consz'dcratl.on) of the facilitics or benefits o its members; (f) admission, for o
conszdcrutzon,_ of persons lo any premises; (g) services supplicd by o person os
the holder of an office which has been accepted by him in the course or
Jurtherance of his trade, profession or vocation; (h) services provided by o race
clul.) by way of totalisator or u licence to hook maker in such club @ and |( t) uniy
activity or transaction undertaken by the Central Government, o State
Government or any local authority in which they are engaged as public
authorities;

7.5 From the above definition of the “business’ we find that the
acquisition of goods/scrvices for commencement of husiness is covered
under the said definition. We observe that a transfer of a husiness as »
going concern is the sale of a business including asscts, In terms of
financial transaction ‘going concern’ has the meaning that at the point in
time to which the description applics, the business is live or operating and
has all parts and features necessary to keep it in operation. We further find
that internationally accepted guidelines (applicable to the case in hand)
issued by His Majesty’s Revenue & Customs (HRMC) to treat transfer of
business as a going concern are as under:

a. The assets must be sold as part of a ‘business’ as a ‘going concern’
b. The purchaser intends to use the assets to carry on the same kind of business as the seller
¢. Where only part of a business is sold it must be capable of separate operation

e. There must not be a series of immediately consecutive transfers

7.6 From the record we find that the applicant is carrying on the business of
manufacturing of textile yarns, fabrics and garments across India and onc of them
is situated at B-8, Phase-I, SIDCUL Industrial Park, Sitarganj, Udham Singh
Nagar, Uttrakhand and on perusal of the agreement, we find 1hgt the
applicant has intends to sale the ongoing Sitargan; business along with its
all assets & liabilities and the said Sitarganj business is live/operating. ’I’hc
purchaser has purchased the Sitarganj business to carry on the same kind
5
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gf bus‘iness. Further as on date we find that there is no series of
immediately consecutive transfers of the said business.

7.7 . In view of the above we thus observe that the applicant has supplied
services by way of transfer of Sitarganj Business as a going concern, and as
per serial no. 2 of the Notification No, 12 /2017-Central Tax (Rate) dated
28.06.2017, the same is exempted from levy of GST as on date.

RULING

In view of the above discussion we hold that transfer of Sitarganj Busingss
shall be treated as a going concern and is exempted from GST as on date in
terms of Notification No. 12/2017-Central Tax (Rate) dated 28.06.2017.

\\\/v \”)
VIPIN CHANDRA (MEMBER) AMIT GUPTA (MEMBER)
To,

M/s Innovative Textile Limited,
B-8, PH-1, SIDCUL Industrial Area,
Sitarganj, Udham Singh Nagar, Uttarakhand

AUTHORITY FOR ADVANCE RULING
GOODS & SERVICE TAX: UTTARAKHAND
OFFICE OF THE COMMISSIONER, SGST, UTTARAKHAND
LADPUR RING ROAD, UPPER NATHANWALA, DEHRADUN

F.No.: |8] cdabe dar okd |esT] sec-97/201649]oom 9218  Date. 96-03-2019

Copy to :
1. The Chief Commissioner, CGST, Meerut Zone, Meerut for review.,
2. The Commissioner, CGST, Commissionerate, Dehradun for review.
3. The Commissioner, SGST, Commissionerate, Uttarakhand for review.
4. The Assistant Commissioner, CGST Division, Dehradun for review.
5. The Deputy Commissioner, SGST, Qﬂdlﬂ.pnt’for review.
6. The Concerned officer, SGST, Dehradun.
7.

The Registrar ~Appellate Authority for Advance ruling
Guard File.
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