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1.

AUTHORITY FOR ADVANCE RULING
GOODS & SERVICE TAX

UTTRAKHAND

RULING

Sub-Section (1) of Section
after referred to as Act) an

NHPC, Admin Building, Tana
secking an advance ruling

Whether they are required to pay GST under reverse cha
of Notification No. I3l2O17 dated 28.06,2017 while maki
to PWD, Uttrakhand for construction of road;
What is the time of supply when advance payment is relea
Uttrakhand;

(c) Whether the amount deposited with Central Fund i.e
CAMPA and reimbursed by MEA considering as part cost
is iiable for GST,

This is an application under
CGST/SGST Act, ?OI7 (herein
made thereunder filed by Mls
Station, Banbasa, .Ultrakhand
issues:

Advance Ruling under GST means a decision provided b1'

or the appellate authority to an applicant on matters or
specified in sub section (2) of section 97 or sub section (1)

in relation to the supply of goods or services or both being
proposed to be undertaken by the applicant.

(a)

(b)

2.
o

of

3. As per the said subseclion (2J of Section 97 of the CGST/SG
advance ruling can be sought by an applicant in respect of :

(a) Classification of any goods or services or both
(b)
(c)

(d)
(e)

Applicability of a notification issued under the provisions of
Determination of time and vaiue of supply of goods or servic
Admissibilitv of input tax credit of tax paid or deemed to ha
Determination of the liability to pay tax on any goods or
both

(l Whether the applicant is required to be registered
(g) Whethei any particular thing done by the applicant

goods or services or both amounts to or results in a
services or both u'ithin the meauing of that term

supply

rr rlino nn

with re

4. ln the presenL case applicant has sought advance
of Notification No. 13l20 17 dated 28.06.2O17 on
& vaiue of suppll' of serviccs. Therefore, itr Lerms
&. (c) of CGSl'/ SGSI' Act. 2017. thc pre serrt
admitted.
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o. Accordingly opportunity of personal hearing

on 27.09-.2018. Shri. N K Gupta (Senior

(Manager 1-,1q') of the applicant appeared
clate aird submitted docunrertls describing
being undertaken. Nobody appearcd from
hearing.

7, In the pres;ent case we are restricting
circumstances which was filed for. our
Now we proceed by taking the issue one

was granted to th
Manager) and Sh
fior personal heari
therein exact nat
the side of Reve

our conclusion to t
consideration in the
by one:

6. From the documents submitted by the applicant we find that
registered i:n Uttarhkhand with GSTIN bearin$ 1.lo; OsAAAC

wE furtner fi.nd t[at MOU to be signed between TPS, NHP

Govt. of Utt.arakhartd for construction of road from Tanakpu

Brahmdev I'Nepal) on deposit work basis under Mahakali T
between Inclia & Nepal. M/s NHPC (implementing agency) in
with State (iovernment of Uttarakhand will submit the road a

prepare project report, The said work ha_s been entrusted
irfHirC and IPWD, Uttarakhand and the funding for the said p

done by MEA from its own budget under the head "Aid
Initially NHPC can spend the money, if required, subsequen

can b; recouped from the budget of MEA to NHPC dire

releases will be made by MEA to NHPC which is executing t
a turnkey agency of MEA based on the recommendation of
of Pornter.

(A)Whether they are required !o p?ySS]liqT reverse chargr

Notilicatiorr No. 1312017 dated 28'06'2O17 while making
PWD. Uttarakhand for construction of road.

In the ins;tant case the work aliotted to the'applicarrt i

"collslruction of road" u,hich involves both supply oi good

supply of service s. As per Schedule Il of the Act ibid the follo

shall be treated as supply of service-

i. construction of a complex, building, civil struct
thereof, including a complex or building intend
a buyer, whollY or PartlY,

ii. works contract including transfer of proper
(urhether as goods or in some other form) inv
execution of a works contract

T1-rurs tfre raclivitJ' of the applicattt cotttcs t-ltlcler the purriie$

service s.
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Before initi'ating proceedings, we have gone through the offic

of NHPC Ltd & Ministry of Power, Govt. of India and we fi:
promoter of M/s NHPC Limited is Hon'ble President of Inc

Ministry of Power, Govt. of India. M/s NHPC Limited is a Gc

Enterprise, incorporated in the year 1975 with an objecti

promote and organlze an integrated and efficient deve

hydroelectric powe.r in all aspects. At present, NHPC Ltd is a
Category-l Enterprise of the Govt. of India. M/s NHPC Ltd i
administra[ive controt of power ministry'

'

From the record we find that NHPC Ltd & PWD, Govt' of L

has been entrusted the work of conslruction of road by

External Affairs, Govt. of India ( in short "MEA") wherein th
be provided. by MEA from its head "Aid to Nepal" to M/s N

means that the funds provided by MEA to M/s NHPC Ltd is
of grants. 'fhe function of M/s NHPC Ltd in the said wor
define as "implementing agency". Now question arises before

the said grants received from Central Government come

purview of (lST.

To appreciate the laiv position in this regard we find that Not

12l2Ol7-Cr:ntral Tax (Rate) datecl 28th June, 2017 deals wit
services. TLre saicl notification \ /as further amended vide Not

3212O17-Cr:ntral Tax (Rate) dated 13tf October, 2017 vide

no. 9C was inSerted and the same is extracted as uncler:

al web-site
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S. No. Chapter, Section,
Heacling, Group

Service Code
(Tariffl

Descriotion of Services .Rate
fnpr r-cnf )

Condition

I 2 Aa J

9C Chapter 99 SuPPilr of service bY a
Government Entity . to
Central Government, State
Government, Union territory',
l^^^l ^,,fL.^-i+,,locar auLil0r rly or ally
person specified b-y

Central Govertrtnent, State
G overn rn cr-t t, U n ioir territory
or-local ar-r thoritr agairrst
conside ration received from
Central Got,ernt-nettt, State
CoycptlrrCitl. I rtiotr lclrit.ot'i
or local authoritlu, in the forrn

Nil Nil



of grants.

We also fincl that that "Government lintity" has been defined

amended notification anci lhe same read as under:

"Governmerrt Enlity" ftteT"ns an authotitg or a board or ana

including a :society, tt:-Lst, corporatiort,

(i) set up bA aru Act of Parliament or State Legislature; or

(ii) estabtished ba aryA Gouernment,
utitLr 90 per cerut ort more. participation by utay of equitg o

carry out a function erutrusted bg the Cerutral Gouern

Gouerrrment , (Jnion Terntory or a local authontA'".

From the aforesaid definition we observe that condition of 9
participation by way of equity or control to carry out a functio
bv the Central Government, State Government , Union Te

n the said

other body

control, to
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43W of the

03.03.2016 in Civii Writ Jurisdiction Case No,16965 of 2015
I{igh Court of Patna in the case of Shapoor.li Paloonji & Com
CCE. The relevant portion of the said judgment is extracted b

6. -----------------------'--In the said notiftcatian, in the para
clause(s), the follouting shall be substituted., namely:-

(s) "gouentmental outhority" meatTs an authonty o

any other bodg;

(i) set up bA an Act of Parliament'or a State Legis

(iL) establistted by Gouentment, with 90

parlicipation by waA of equity or control, to ca

function entrusted. to a municipatitg under article

Constitution;"

local authority is relatable to only sub-clause (ii) oI the
"GovernmenL Entity". This fact conlirm from' the jud

11. T'he prouisions contained in sub-clause (i) and sub-
Clau:;e 2(s) are independent dis-conjunctiue prouisio
expressiorr "90o/o or more parlieipatioru by way of equity

243W of the Constitution" is related to sub-clause (ii) o" Clause 2(s)

alonet. The clause (i) is followed bA ";" artd tLrc word "' '. Therefore,
c:ondition of

carry out any function entrusted to a municipality

ectch o.l'tlrc stLb-clauses is independent prouision. Tlrc
909'r,, or nlore pctrticQsutiott by tuag of eqtLitg or cctrtirol
antg .,function entrusted to a ntttrticipality urtder Afticle
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Consll.itution is relatable to only sub-clause (ii) of Cl
means that an autLrcritu established bu Gouernment
90% or more participati\n by way of eluity or corutrol
any Junction entrusted to a municipality under Article
Const'.itution to be eligible for exemption, The Authority
Act qf Parliament or State Legislature is not and cann
subject to the conditiot't of 90% or more pafticipation
equitll or control to carry out any function entrusted to a
under Article.243W of the Constitution,

We find that in I4dia, there are various entities 'establis

Government by way of 9oo/o or more participation in equity

however, after the 'establishment' of such entities, the

participatiorn by way of equity or control is usually diluted
90%. The definition of 'governmental entity' merely contemp

entity is required to be 'established'by the Government by -
more equity'or control. The definition does not contemplate

-t

fulfillment of such .requirement post lestablishment, of
'lherefore *re intention of the above amended notification i

the scope ol the definition to cover Government companies i

under the Companies Act also r,l'ithin the ambit o[ the d
'Government entity". Thus, if the crilerion is fulfiiled, at
'establishmcnt' by u,ay of 9O(,/o or more Government partici
equity or by way of control, the entity would be con

'governmental entity', within the meaning assigned unde

amended notification. Accordingly we observe the M/s NH

under the definition of "Government entity" in as much as at

establishment of the company the Hon'ble president of In
nominees hold 1O0% equity shares of the company.

There can be no "government entit-y" if the very esser-rtial ingr
being recogrrizcd as a "governmerrt entity" gets ]osr over a per

and the control or equity by r,l'ay of 90vo or more does not ve

Government, We observe that a Company or a Society or

addition to ra authorit5' or a boar-d mal,cor-rLinue to be in e rsterice as
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they get incorporated and brought into existence under di

and lau,, for example a Company gets incorporated under the

Act, a society gets incorporated under Societies Registrati

horvever such a incorporated iegal entity/ person cannot
benefits or rights which are extended in favour of such i
bodies recognizing- them as "Government Entity' untii and
continue to fulfill the requirements for being recognized as

Entity, as per law.

we observe that to come in the purview of afore stated
notification, following requirements has to be fulfiiled:

(a) Service provider shall be Government entity
(b) Service receiver shall be central Government, state c

Union territory, local authoritl, or any person s
central Government, state Government, Union territo
'authoriiy'

(c) Considbration is in the form of grants
(d) work has been entrusted by central Government, state G

Union Territory or a local authority

As per record & aforesaid requirement we find that.

M/s NHPC Ltd is covered under the de
"Government Entity" in as much as the promo
NHPC Ltd is Hon'ble President of India which
fact that it is established by the Central Govern
is under the administrativb control of Ministry
Government of India.
In the present case the service receiver
Government i.e Ministry of External Affairs, Govt.
'The funds provided by MEA from its head .,Aid t
M/s NHPC Ltd. This means that the funds provid
or consideration received bv NHPC Ltd from ME
form of grants

vi. Work has been entrusted by Central Government
of External Affairs, Govt. of India

lV.
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Thus we observe that the applicant has fulfilled all t

criteria which leads their activity;to exemption under Noti

12l2O17-Central Tax (Rate) dated 28th June, 2017 (as amen

time) and accordingly we hold that the supply of service by M

Ministry of lExternal Affairs, Govt. of India is an exempted se

original supply of service i.e. u,ork contract is exempted, the

letting of the same is also exempted. On this matler we

through the recommendalions made on GST Rate changes on

the 25th'GST Council Meeting wherein it rn'as decided as unde

To reduce GST rate (from 18% to 12o/o) orl the Wo

Seruices (WCS) prouided by sub-contractQr to the main contract
WCS to Central Gouemment, State Gouernment, Union territ
authonty, a. Gouernmental Autharity or a Goaernment En

attract GST of 12%. Likewise, WCS attracting 5% GST, their su

would also be liable @ 5o/o.
!.'

We are of the view that the above recommendations makes it

GST rate on the u,ork contract is \2o/o or 5o/o then sub-contr

iiable to discharge his GST liability ((.1, 12% or 57u as the ca

Similarly if GST rate on the said work contract is exempted

suppllr of service in the form of u'ork contract by the sub-co

also come in the purview of exempted or 0%. Thus we are of t

that if the principal contracto'r ris providing an exempt wor

Service to Government and in such case if works contract is
'

whoily sub--contracted then the sub-contractor would also

from payment of GST. In support of our view we place relian

Governmen[ view on the issue in hand in pr.e-GST regime a

are reproduce as underi

(i) serial No. 29 sub-clause (h) of the mega exemptiort

25/2012-ST dated 20.06.2012, which prouides
prouided by follotuing person rn respecfiue c

exempt from seruice tax :

required
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(h) sub-contractor prouiding seruices by utag of
to anotlrcr contractor prouiding works contract se
are exempt

(ii) Circular No. i47 l16l'2011 - Service Tax dated 21

Clarification has. been requested as to whether t

auailable to the Works Contract Seruice prouiders
projects inuoluing construction of road.s, airport
transpgrt terminals, bridges, tunruels, dams e

auaila"ble to the sub-contractors who prouide W
Seruice to these main contractors in relation to
projects.

h has clarified that the main infrastructure
exeeutiotn of works contract in respect of roa
railways, transport tertninals, bridges tunneLs
sub-diuided into seueral sub-projects and each
project is asslgned-by the main contraetor to the
contractors. In such casesr if the sub-colntractors
works contract seruice to the main contractor for
the mairt contract, then seruice tax is obuiously no
the utorks contract seruice prouided bg suah sub

In the inslant case, Mls NHPC is providing services

Government. i.e. Ministry of External Affairs and will attract
but by virtue of Notification No. 12l2O17-Central Tax (Rate)

June, 2017 (as amended time to time), the.supply of service i

as discussed above, is exempted, thus sub-contracting of th
conlract to PWD, Govt. of Urtarakhand is also exemnted.

In view of the above we observe that the said activity com

purview of exempted category as discussed supra, therefore,

payment of GST under reverse charge in terms of Noti

1gl2O17-Central Tax (Rate) dated 28.06.2O17 does not arise.

(B) Since their activity is a exempted service, issues of
and applicability of GST o1-] reimbursement lost

ks contract
,.ces which
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\h"
VIPIN CHANDRA (MEMBER)

To,

F.NO. : State Tax

Copy to :

AT.

o.

Accordingllr we hold that the
issues.

no provlsrons of GST are appli ble on said

e the same
12 12017 -

f GST
issues

BERI

ORDER

In vierv of the above discussions & findines we order as under

(i) No GST is applicable on the activity of the applicant sin
falls under exeinoted services in terms of Notiilcation N

Central'fax (Rate).dated 28.06,2O 17 (as amended time to tim

(ii) On the issues of time of supply:and applicability
reimbursernent , no provisions of GST is applicable on sai
supply of service in question falls under exempted services.

AMIT

on
AS

M/s NI{PC Ltd,
Admin Building, Tanakpur Power Station,
Banbasa, Uttarakhand

AUTHORITY FOR ADVANCE RULING
GOODS & SERVICE TAX, UTTRAKHAND

OFFICE OF THE COMMISSIONER, SGST, U HAND
LADPUR RING ROAD. UPPER NATHANWALA. D N

Commr-UKD/GST/Section-97 I2OIS-19lDDN 54 S € Date: 22-lo.2bl8

L )he Chief Commissioner, CGS'|, Meerut Zone, Meerut
€ The Commissioner, CGST, Commissionerate Dehradun

The Commissioner, SGST, Commissionerate Uttarakhand
Assistant Commissioner, CGST, Division Dehradun
Depntl Cor.anrrssioner, SCST, Dehradr-rn-11
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