MINUTE BOOK

Minutes of the 47" Meeting of GST Council held on 28" & 29" June, 2022

The 47™ meeting of the GST Council was held on 28" & 29" June, 2022 at
Chandigarh under the chairpersonship of the Hon’ble Union Finance Minister, Ms. Nirmala
Sitharaman. The list of Hon’ble Members of the Council who attended the meeting is at
Annexure-1. The list of the officers of the Centre, the States, the GST Council Secretariat

and the GSTN who attended the meeting is at Annexure-2.

2. The following agenda items were listed for discussion in the 47" meeting of the GST

Council as stated below:

Confirmation of Minutes of GST Council Meetings

i.45™ Meeting of GST Council held on 17" September, 2021

ii.46" Meeting of GST Council held on 31*' December ,2021
Ratification of the Notifications, Circulars and Orders issued by the GST Council
2 |and decisions of GST Implementation Committee for the information of the
Council
Issues recommended by the Law Committee for the consideration of the GST
Council

i.Issuance of clarification on issue of claiming refund under inverted duty
structure where the supplier is supplying goods under some concessional
notification
ii.Amendment in formula prescribed in sub-rule (5) of rule 89 of CGST
Rules, 2017 for calculation of refund of unutilized Input Tax Credit on
account of inverted duty structure
iii. Authority to issue recurring SCN in case of an enforcement action
initiated by the Central authorities against a taxpayer assigned to State and
vice versa
iv.Clarification on various issues relating to applicability of demand and
3 penalty provisions under the Central Goods and Services Tax Act, 2017 in
respect of transactions involving fake invoices
v.Notifying clause (¢) of section 110 and section 111 of the Finance Act,
2022
vi.Issuance of clarification on various issues pertaining to GST
vii.Issue of compulsory registration for supplier supplying goods or services
through ECOs under section 24(ix) of the CGST Act, 2017 and allowing
Composition dealers to use e-Commerce platforms
viii.Refund of unutilized Input Tax Credit on account of Export of Electricity
ix.Annual Returns for FY 2021-22
x.Clarification on mandatory furnishing of correct and proper information of
inter-State supplies and amount of ineligible/blocked Input Tax Credit and
reversal thereof in return in FORM GSTR-3B and statement in FORM
GSTR-1
xi.Comprehensive changes/amendments in FORM GSTR-3B
xii.Proposal for amendments to CGST Rules, 2017
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xiii.Re-credit of amount in electronic credit ledger after recovery of erroneous
refund

xiv.Extension of limitation under section 168A of the CGST Act, 2017

xv.Waiver of late fee for delay in filing FORM GSTR-4 for FY 2021-22 and
extension of due date for filing FORM GST CMP- 08 for Q1 of FY
2022-23

xvi.Refund of accumulated ITC to Duty-Free Shops

xvii.Exemption from IGST and Cess on imports/domestic procurement of
goods by AA/EPCG/ EOU and for doing away with e-Wallet

xvii. Amendment in CGST Rules for handling of pending IGST refund claims

xix.Errata

xx.Consent based data sharing for non-GST purposes

[ssues recommended by the GSTN

i.Development of New Return System

ii.Extension of REAP and LEAP Projects beyond 31.03.22 for FY 2022-23

iii.Status of Establishing Multiple Invoice Registration Portals (IRPs) to
cater to the requirement of extending e-Invoicing to all the Businesses

Performance Report of the NAA (National Anti-profiteering Authority) for the
~rd

i qhuarter (July to September, 2021), 3™ quarter (October to December, 2021)
and 4" quarter (January to March, 2022) for the information of the Council

Issues recommended by the Fitment Committee

a) Recommendations made by the Fitment Committee for making changes in
GST rates or for issuance of clarification in relation to goods - Annexure [ to the
Agenda

b) Issues where no change has been proposed by the Fitment Committee in
relation to goods - Annexure Il to the Agenda

c) Issues deferred by the Fitment Committee for further examination in relation to
goods -Annexure 11 to the Agenda

d) Recommendations made by the Fitment Committee for making changes in
(GST rates or for issuance of clarification in relation to services - Annexure IV to
the Agenda

Recommendations made by the Fitment Committee on issues related to
Tour and Hospitality Sector, and on positive list of services to be specified in Sr.
No. 3/3A of Notification No. 12/2017-CT(R) as given at Annexure-IVA and
Annexure-1VB, respectively to the Agenda

e) Issues where no change has been proposed by the Fitment Committee in
relation to services - Annexure V to the Agenda

f) Issues deferred by the Fitment Committee for further examination in relation to
services -Annexure VI to the Agenda

C-PACE Project for Ease of Doing Business in India

o

Review of revenue position under Goods and Services Tax

Report of Group of Ministers on feasibility of implementation of e-way bill
requirement for movement of gold and precious stones.

10

Proposal to apportion IGST amount of Rs.27,000 crore for the financial year
2022-23 on ad hoc basis
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11 |Amendments to provisions relating to GSTAT in CGST Act, 2017

12 JAd-hoc Exemption Orders issued under Section 25(2) of Customs Act, 1962 for

information

13  |Recommendations of the 16th IT Grievance Redressal Committee for

approval/decision of the GST Council

14 [Interim Report of the Group of Ministers (GoM) on Rate Rationalisation for

consideration of the GST Council

15 |Report of Group of Ministers (GoM) on GST System Reforms

16 gepo.rt of the Group of Ministers (GoM) on Casinos, Race Courses and Online
aming

Preliminary discussion

3 The Secretary sought the permission of the Chair to initiate the proceedings and
welcomed all the Hon’ble Members of the Council and delegates to the 47™ meeting of the
GST Council at Chandigarh. He extended thanks to the Chandigarh Administration,

Government of Haryana and Government of Punjab for hosting the meeting.

3.1 At the outset, on behalf of the Council, he thanked the former Members of the
Council i.) Shri Yumnam Joykumar Singh, ex-Member from Manipur; ii) Shri Manpreet
Singh Badal, ex-Member from Punjab; iii) Shri Subodh Uniyal, ex-Member from
Uttarakhand for their contribution in the GST Council.

3.2 He further extended warm welcome to the incoming Hon’ble Members of GST

Council to 47" meeting of the GST Council.

1. Sh. Sukh Ram Chaudhary, Hon'ble Minister for MPP and Power, Himachal
Pradesh;
2. Dr. Sapam Ranjan Singh, Hon'ble Minister for Medical, Health & Family
Welfare Department and Publicity & Information Department, Manipur;
3. Sh. Harpal Singh Cheema, Hon'ble Finance Cum Excise and Taxation
Minister, Punjab;and
4. Sh. Prem Chand Agarwal, Hon'ble Finance Minister of Uttarakhand
3.3  The Secretary stated that the Hon’ble Members of the Council were aware that a GoM
was formed on “feasibility of implementation of e-way bill requirement for movement of
Gold and precious stones™ with Sh. K. N. Balagopal, Hon’ble Minister of Finance, Kerala as
the Convener and Hon’ble Members from States of Bihar, West Bengal, Punjab, Gujarat and
Karnataka as Members of the GoM. The GoM had submitted its recommendations in the
form of a report which was placed as an agenda item before the Council. He thanked all the

Hon’ble Members of the GoM for their valuable recommendations.
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™ meeting at Lucknow, formed a

3.4  The Secretary stated that the GST Council in its 45
GoM on GST System Reforms under the Chairmanship of Shri Ajit Pawar, Hon’ble Deputy
Chief Minister, Maharashtra, to analyse, study and come up with ways and means to
minimize tax evasion and offer other suggestions that can help avoid frauds in GST. The
GoM comprised Hon’ble Members from Haryana, Assam, Tamil Nadu, Delhi, Andhra
Pradesh, Chhattisgarh and Odisha. The GoM had submitted its interim report which was
placed before the Council for deliberations in the present agenda. The Secretary thanked all

the Hon’ble Members of this GoM for their valuable recommendations.

3.5 The Secretary also stated that in 45™ meeting at Lucknow, a GoM on Rate
Rationalization was formed with Sh. Basavaraj S. Bommai, Hon’ble Chief Minister,
Karnataka as Convener and other Hon’ble Members from Bihar, Goa, Kerala, Rajasthan,
Uttar Pradesh and West Bengal as Members. The GoM had submitted its interim report
which was being placed in this Council meeting for deliberations. He thanked all the Hon’ble

Members of this GoM for their valuable recommendations.

3.6 The Secretary further pointed out that the GST Revenue had set new records this year.
The gross GST revenue collected in the month of April, 2022 was Rs.1,67,540 crores which
was 20% higher than the GST revenues in the same month last year. The gross GST revenue
collected in the month of May, 2022 was Rs.1,40,885 crores which was 44% higher than the
GST revenues in the same month last year. This trend showed clear improvement in the
compliance behaviour due to various measures taken by the tax administration like nudging
taxpayers to file returns timely, and strict enforcement action taken against errant taxpayers
who had been identified based on data analytics and artificial intelligence. He thanked all the
States, UTs and Central formations for their remarkable efforts in GST revenue

augmentati on.

3.7  The Secretary stated that he met the officers of the States and UTs on 27" June, 2022
and discussed all the agenda items with them. He then sought the permission of the chair to

proceed with the agenda items as follows:

Agenda Item 1: Confirmation of the Minutes of the 45™ and 46™ Meeting of the GST

Council

4. The first agenda item pertained to confirmation of the minutes of the 45" GST

Council meeting held on 17" September, 2021 and the 46™ meeting of the GST Council held
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on 31" December, 2021. The Secretary stated that some comments had been received from

few States which were basically editorial changes and had been carried out.

4.1 The Hon’ble Member from Tamil Nadu stated that the request for incorporation of his

written speech in the draft Minutes of 45" Council Meeting should be considered.

4.2 The Secretary clarified that the Secretariat had received the intimation from Tamil Nadu
for including his speech in Draft Minutes but generally GST Council takes the gist of the

speech and not the speech per se.

4.3 Accordingly, the Council adopted the Minutes of the 45" and 46™ meeting of the GST

Council along with the amendments.

Agenda Item 2: Ratification of the Notifications, Circulars and Orders issued by the
GST Council and decisions of the GST Implementation Committee (GIC) for the

information of the Council

5 The Secretary stated that the second agenda item pertained to ratification of the
Notifications, Circulars, and Orders issued by the GST Council and the decisions of the GST
Implementation Committee (GIC) for the information of the Council. He stated that the GIC
decisions are also implemented through Notifications, Circulars, and Orders. The Council
took note of the decisions of the GST Implementation Committee (GIC) and ratified the
same. Further, the notifications, Circulars and Orders issued by the States which were on the

same subject as the above notifications, Circulars and Orders were also ratified.

Agenda Item 3: Issues recommended by the Law Committee for the consideration of the

GST Council

6. The Secretary took up the next Agenda on issues recommended by the Law Committee
for the consideration of the GST Council. He informed that these agendas were discussed in
detail in the Officers’ Meeting held on 27" June, 2022 and there was an agreement in the
Officers’ meeting on most of the issues. He further informed that Agenda items 3(iv). (vii)
and (xii) may require deliberation of the GST Council. Thereafter, Principal Commissioner,
GST Policy Wing made a detailed presentation (attached at Annexure-3) giving overview of

the recommendations made by the Law Committee on the said agendas.
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Agenda Item 3(i): Issuance of clarification on issue of claiming refund under inverted
duty structure where the supplier is supplying goods under some concessional

notification

7 The Principal Commissioner, GST Policy Wing informed that vide Circular
No.135/05/2020-GST dated 31.03.2020, it had been clarified that refund on account of
accumulated ITC in cases of inverted duty structure would not be applicable in cases where
input and output supplies were same. The Council was informed that representations had
been received seeking clarification with regard to the applicability of para 3.2 of the said
Circular in cases where the supplier supplies goods at a lower/nil rate under a concessional

rate notified by the Government.

7.1 It had been recommended by the Law Committee (LC) to clarify that the refund of
accumulated input tax credit on account of inverted duty structure as per sub clause (ii) of the
first proviso to section 54(3) of the CGST Act,2017 is admissible in cases where input and
output goods are same and the accumulation of input tax credit is on account of rate of tax on
input supplies being higher than the rate of tax on output supplies at the same point of time.
This applies to cases where the rate differential is due to concessional rate notified by the
government and is not applicable to cases where output supply is either Nil rated or fully

exempted.

The Council agreed with the recommendation of the Law Committee along with the

proposed Circular.

Agenda Item 3(ii): Amendment in formula prescribed in sub-rule (5) of rule 89 of the
CGST Rules, 2017 for calculation of refund of unutilised Input Tax Credit on account

of inverted duty structure

72 The Principal Commissioner, GST Policy Wing informed that the Hon’ble Supreme
Court of India in case of UOI v. M/s VKC Footsteps vide its Order dated 13.09.2021 had
upheld the vires of Rule 89(5) of the Central Goods and Services Tax Rules, 2017 but had
taken cognizance of the anomalies in the formula prescribed under Rule 89(5) of CGST
Rules, 2017. The Hon’ble Supreme Court had upheld the exclusion of ITC availed on input
services from the computation of Net ITC. However, the Apex Court had noted that the
formula prescribed in Rule 89(5) assumed that the tax payable on inverted rated supply of

goods and services had been paid by utilising input tax credit on inputs only and that there
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had been no utilisation of the ITC on input services, such assumption skewed the formula in
favour of revenue. The Apex Court had, therefore, urged the GST Council to reconsider the

formula.

7.3 The issue was deliberated by the Law Committee and in the absence of any empirical
data, Law Committee had recommended to consider utilisation of ITC on account of inputs
and input services for payment of output tax in the same ratio in which the ITC has been
availed on inputs and input services during the said tax period and to use this deduction to
revise the formula prescribed in rule 89(5) as suggested by the Hon’ble Supreme Court.
Accordingly, Law Committee recommended the following amendment in formula prescribed

in rule 89(5):

Maximum Refund Amount = {(Turnover of inverted rated supply of goods and services) x
Net ITC + Adjusted Total Turnover} — {tax payable on such inverted rated supply of goods

and services x (Net [TC+ ITC availed on inputs and input services)}.

The Council agreed with the recommendation of the Law Committee.

Agenda Item 3(iii): Authority to issue recurring SCN in case of an enforcement action

initiated by the Central authorities against a taxpayer assigned to State and vice versa

7.4 The Principal Commissioner, GST Policy Wing informed that references had been
received regarding diverse practices in the field on the issuance of recurring Show Cause
Notices (SCNs) arising out of investigation initiated and finalized by Central Tax authorities
against taxpayers under State Administration and vice versa. Due to cross-empowerment, an
enforcement action against a taxpayer assigned to State Tax authorities can be initiated by the

Central Tax authorities and vice versa.

7.5  The Law Committee recommended that all consequential action relating to such cases
like appeal. review, adjudication, rectification and revision would lie with the authority which
had initiated the enforcement action. However, the refund arising out of such cases may be

granted only by the jurisdictional tax authority.

7.6 Further, the Law Committee recommended that the recurring Show Cause Notices in

such cases may be issued by the concerned jurisdictional tax authority.

38
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Tt The Hon’ble Member from Andhra Pradesh gave the suggestion that information on
investigation initiated against any taxpayer should be provided on the GSTN portal. Further,
he stated that if investigation was already initiated against a taxpayer by State officials then
instead of initiating a new investigation, information should be passed on by the Centre to the
concerned State and vice-versa. He stated that this will ensure greater efficiency and would
also eliminate parallel investigations and thus would make the tax administration more

taxpayer friendly.

7.8  The Secretary clarified that if investigation is initiated by Centre then any information

available with State will be passed on to Centre and vice versa.

The Council agreed to the proposal of the Law Committee. It was also recommended
that the decision may be communicated to all States, either through a Circular or a

communication from the GST Council Secretariat.

Agenda Item 3(iv): Clarification on various issues relating to applicability of demand
and penalty provisions under the CGST Act, 2017 in respect of transaction involving

fake tax invoices

7.9 The Principal Commissioner, GST Policy Wing drew the attention of the Council
towards the Circular proposing clarification on various issues relating to applicability of
demand and penalty provisions under the CGST Act, 2017 in respect of transactions
involving fake tax invoices. He informed that where invoices were issued without
corresponding supply of goods/services, there was confusion regarding issuance of notice for
tax demand and invocation of penalty and therefore, it was proposed to clarify the basic

principles and the applicability of the provisions of law in such cases.

7.10 The Hon'ble Member from Kerala expressed his apprehension that the proposed
Circular might promote fake invoicing, that prosecutions were launched after quantifying the
duty demand whereas the proposed Circular stated otherwise, and thus, it would reduce the
deterrence for issuance of fake invoices thereby causing loss to the exchequer of both Centre

and States.

7.11  The Principal Commissioner, GST Policy Wing clarified that the proposal did not
prohibit prosecution and the people issuing fake invoices would continue to be liable for

penalty and prosecution. The Circular clarifies the applicability of legal provisions in cases

Page 8 of 155

Minutes of 47th GST Council Meeting




MINUTE BOOK

L2

where only fake invoices are issued without corresponding supply of any goods or services.
In such situations, GST cannot be levied as there is no supply. But simultaneously, it is
proposed that penal actions can be taken under Section 122 of the Act. Further, such person is
liable for prosecution under Section 132 where the amount involved is more than the

specified amount under the said provision.

7.12  The Secretary further emphasized that in such scenarios as discussed, there would be
no tax demand but penalty and prosecution provisions would continue to be applicable and

that the intention of the Circular was not to dilute the provisions but to strengthen them.

7.13 The Chairman, CBIC stated that while booking cases where fake invoices were issued
without corresponding supplies, all entities in the value chain were asked to pay tax and
penalty due to lack of clarity as to who was liable to pay tax and against whom prosecution

could be undertaken. He stated that the proposed Circular clarified all such situations.

7.14  The Hon’ble Member from Karnataka welcomed the clarification and stated that the
Circular would help concentrate on the violations and reduce the time taken for prosecution.
One concern raised by the Hon’ble Member was that some companies took registration
exclusively for issuing fake invoices and then closed down. Therefore, such companies need

to be watched closely.

7.15  The Secretary stated that the sequential filing of GSTR-1 and GSTR-3B had been
initiated to check the fake invoices and he informed the Council that more proposals were

being made in the meeting for strengthening the system.

The Council agreed with the said recommendations of the Law Committee along with

the proposed Circular.

Agenda Item 3(v): Notifying clause (c) of section 110 and section 111 of the Finance Act,
2022

7.16  The Principal Commissioner, GST Policy Wing informed the Council that Section
110 (c) and Section 111 of the Finance Act, 2022 needed to be notified with effect from a

date as recommended by the Council.

7.17 He stated that vide Section 110 (¢) of the Finance Act, 2022, Section 49 (10) of CGST
Act was substituted to provide for transfer of any balance of CGST/IGST in electronic cash

ledger of a registered person to electronic cash ledger of CGST and IGST of a distinct person.

N
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As there is no provision of transfer of any amount from or to SGST / UTGST electronic cash
ledger, the amendment is required to be notified only by the Centre at the earliest. The
relevant changes in Form GST PMT-09 have been elucidated in the Agenda. Further, to
implement the said amendment Law Committee recommended insertion of a new sub-rule
(14) in Rule 87 of CGST Rules to allow for transfer of unutilized balance in CGST & IGST
cash ledger to a distinct person, without going through refund procedure, subject to the
condition that such transfer will not be allowed if unpaid liability exists in the electronic

liability register of the said registered person.

7.18  The Principal Commissioner, GST Policy Wing informed the Council that Section
111 of The Finance Act, 2022 was regarding the retrospective amendment of interest
provisions as per earlier decision of the Council. Vide the said amendment, Section 50 (3) of
the CGST Act, 2017 was proposed to be amended retrospectively w.e.f. 01.07.2017 in order
to clarify that where ITC has been wrongly availed and utilised, the registered person shall
pay interest only on such input tax credit which is wrongly availed and utilized. Further, the
rate of interest chargeable under Section 50(3) of CGST Act shall be 18% (instead of 24%)
with retrospective effect from 01.07.2017. The manner of calculation of interest as per this
provision is to be provided through Rules and the Law Committee recommended insertion of

new Rule 88B for calculation of interest on delayed payment of tax.

7.19  The Principal Commissioner, GST Policy Wing proposed that they may be notified by
the Centre at the earliest. Regarding the rest of the provisions of the Finance Act, 2022 which
States are required to pass, the Council was informed that a tentative date of 01.10.2022 was

decided in the Officer’s meeting.

7.20  The Secretary requested the States to notify the provisions of the Finance Act, 2022
by 1.10.2022.

The Council agreed to the proposal that -

a. Section 111 and clause (c) of section 110 of Finance Act, 2022 may be

notified by the Centre at the earliest.

b. new rule 88B with effect from 01.07.2017, may be inserted for providing

for method of calculation of interest [for section 111].

¢. sub-rule 87(14) may be inserted [for clause (c) of section 110)

£
g
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d. 01.10.2022 to be date of notification of the other provisions of Finance Act
2022

Agenda Item 3(vi): Issuance of clarification on various issues pertaining to GST

7.21  The Principal Commissioner, GST Policy Wing informed that there are different
practices about certain GST related issues and the Law Committee has recommended that

these issues may be clarified by issuance of a Circular.

7.22  Clarification on the issues pertaining to refund claimed by the recipients of supplies

regarded as deemed export

He informed that the first issue was regarding whether ITC availed by the recipient of
deemed export supply for claiming refund of tax paid on such deemed export would be
subject to provisions of Section 17 of the CGST Act, 2017. The Law Committee clarified that
it would not be subject to section 17 of CGST Act. Further, it was clarified that the ITC so
availed was not to be included in the Net ITC for computation of refund of unutilized ITC
under Rule 89(4) and Rule 89(5) of the CGST Rules, 2017.

7.23 Clarification on various issues of Section 17(5) of the CGST Act

7.23.1 The second issue pertained to interpretations of Section 17(5). In this regard, one of
the issues was whether proviso at the end of Section 17(5)(b) of the CGST Act is applicable
to entire clause (b) or only to sub-clause (iii) of clause (b). The Law Committee clarified that
the proviso after sub clause (iii) of Section 17(5)(b) is applicable to all the sub clauses under

clause (b) of Section 17(5).

7.23.2 The other issue was whether “leasing” referred in sub-clause (i) of clause (b) of
sub-section (5) of Section 17 refers to leasing of motor vehicles, vessels and aircrafts only
and not to leasing of any other items. The Law Committee clarified that the word leasing
referred to leasing of motor vehicles, vessels and aircrafts only and not to leasing of any other
items and accordingly, availment of ITC was not barred for other items under the said sub

clause in case of leasing.

7:23.3 Another issue was whether various perquisites provided by employer to its
employees as per contractual agreement, were liable for GST. The Law Committee clarified

that any perquisites provided by employer to its employees in accordance with the terms of
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contract were in lieu of services provided by the employee and as per Schedule III of the
CGST Act, the same would not be subjected to GST.

7.24. Clarification on utilisation of the amounts available in the electronic credit

ledger and the electronic cash ledger for payment of tax and other liabilities

7.24.1 The third issue was regarding utilization of the amounts available in the electronic
credit ledger and the electronic cash ledger for payment of tax and any other liability other
than tax. The Law Committee recommended that amounts available in electronic credit
ledger can be used for making payment of output tax only. It cannot be used for paying any
tax under Reverse Charge Mechanism (RCM) or any interest, penalty, fees or any other
amount payable under the said Acts. However, the amount available in electronic cash ledger
may be used for making payment towards tax, interest, penalty, fees or other amount payable

under the GST Law. A draft Circular in the regard was placed before the Council.

The Council agreed with the said recommendations of the Law Committee along with

the proposed Circular.

Agenda Item 3(vii): Issue of compulsory registration for supplier supplying goods or
services through Electronic Commerce Operators (ECOs) under Section 24(ix) of CGST

Act, 2017 and allowing Composition dealers to use E-commerce platforms

7.25 The Principal Commissioner, GST Policy Wing stated that the issue was regarding
compulsory registration for suppliers supplying goods or services through Electronic
Commerce Operators (ECOs) irrespective of their threshold annual turnover. In offline mode,
exemption from registration is given to suppliers whose threshold is below specified value of
aggregate turnover. This disparity between the online and offline suppliers affects small
businessmen who are unable to use Electronic Commerce Operators (ECOs) as a platform for
supply of goods and services. Representation was also received to allow the composition
dealers to supply through Electronic Commerce Operators (ECOs). For supplying through
Electronic Commerce Operators (ECOs), they need to take normal registration instead of

using the option of composition scheme.

7.26  These issues were discussed in the Law Committee and it was observed that the
requirement of mandatory registration was made because registration is required for any

inter-state supply, irrespective of the threshold turnover. Now, inter-state supply is also
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possible through Electronic Commerce Operators (ECOs) but it would require mandatory
registration. Thus, the proposal was that the suppliers having turnover less than the threshold
limit can be considered for waiver of mandatory registration, if they are making only intra-
state supply. However, they would be required to declare their PAN and principal place of
business so that it can be verified from the PAN that the turnover is less than the threshold
limit. After getting the PAN and place of business declared, a system would be put in place
so as to communicate the same to Electronic Commerce Operators (ECOs) so that they
ensure these suppliers make only intra-state supply. The details of these supplies made by the
unregistered persons through their PAN will be given in the GSTR 8 filed by the Electronic
Commerce Operators (ECOs). In cases where the total supply approaches the threshold limit,
it would be flagged to the concerned supplier to take registration and to officers for
information. Further, the suppliers would not be required to pay any tax upto supplies of
specified threshold limits and Electronic Commerce Operators (ECOs) would not deduct TCS
till the suppliers cross the threshold limit. Further, the agenda note also proposes that
composition dealers be allowed to make intra state supplies through Electronic Commerce

Operators (ECOs), which is presently restricted.

7.27 The Principal Commissioner, GST Policy Wing sought in principle approval of the
Council regarding these agendas and stated that post approval, the Law Committee could be
authorized to work out further modalities. Also, corresponding changes in GSTN portal
would be required. In the officers’ meeting, it was decided that if the Council approves, 1st
January, 2023 would be notified as date of implementation. Further, the Law Committee
recommended a condition that for each PAN, only one principal place of business in one
State can be declared. There was a view that that an offline person can carry out business in 2

or 3 states making intrastate supplies within those states and his threshold limit will be

considered by aggregating all places of business.

7.28  The Secretary informed that if the agenda gets approved it would be a significant
decision for small traders. He further informed that MSMEs had been approaching with the
request to allow them to do business online without registration and that post-COVID online
mode has become the prevalent mode for doing business. The change would address the
concern of MSMESs and also bring parity between offline and online suppliers. Regarding the
proposal of calculation of threshold turnover of a person registered in 2 or 3 states by
aggregating all his supplies, the Secretary informed that this was not part of the agenda but

requested the Council to consider the same. He informed that a small offline dealer can give
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PAN details in different states and can do business without registration provided the
aggregate turnover in all states does not exceed the threshold limit. The Secretary requested
the Council that the same modality may be allowed in online mode as the aggregate turnover
can be calculated through online mechanism provided, they make only intra-state supply. He
further informed that reservations were raised by some officers that this may be done later.
The Secretary requested that if Council agrees, in-principle approval may be given as it
would take around 6 months to implement and to put necessary safeguards in place to prevent

any misuse.

7.29  The Hon’ble Member from Kerala welcomed the proposal but raised the concern that
even at present e-commerce traders are not filing proper tax returns and that persons were
escaping the tax net due to peculiar nature of e-commerce transactions. The concern raised
was that a big company having a turnover of more than Rs10 Cr can form smaller units and
thereby evade taxes. The Hon’ble Member stated that the systems are not updated enough to
check this and that the requirement of mandatory registration should continue as their

experience shows that taxes are not getting paid even by bigger companies.

7.30  The Hon’ble Member from Haryana sought clarification of what will happen if a
person had a PAN in Kerala but was doing business in Haryana through Amazon and
business in Gujarat through Flipkart. In such scenarios how would turnover be tracked.
Further, what will happen if such person defaults since the person is unregistered and there is
no physical existence in States of Haryana and Gujarat.The Hon’ble Member from Bihar

welcomed the proposal and requested for strict monitoring of these suppliers.

7.31  The Hon’ble Member from Karnataka stated that this would create a level playing
field between offline and online suppliers. He stated that it is important to have a centralized
monitoring system in such cases. The Principal Commissioner, GST Policy Wing informed
that all these unregistered persons would be required to make a PAN based declaration on the
portal along with Mobile No., place of business etc. before using the Electronic Commerce
Operators (ECOs) platform for making supplies. The Electronic Commerce Operators
(ECOs) would ensure that no inter-State supply would be made and the supply made by
unregistered person (PAN wise) would be declared in their monthly GSTR FORM 8. The
aggregate of total turnover made through different Electronic Commerce Operators (ECOs)

would be done PAN wise. In online mode, there would be a PAN based trail.
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7.32  The Hon’ble Member from Karnataka raised the issue of using multiple PANs by
different members of same household. The Secretary stated that the same situation exists in
the offline mode also. The Hon’ble Member stated that in offline mode, there is a possibility
of physical verification whereas the same doesn’t exist online mode. The Secretary stated that
in these cases principal place of business is declared. Therefore, if different PANs are
catering to same principal place of businesses, it can be checked. He also requested GSTN to
ensure that the principal place of businesses are geo-tagged while updating the system, so as

to address the concerns of Hon’ble Member from Karnataka.

7.33  The Hon’ble Member from West Bengal welcomed the proposal and stated this will
encourage MSME sector. It was further suggested that there was a need for putting in place a

centralized monitoring system along with strengthening of system reforms.

7.34  The Hon’ble Member from Tamil Nadu suggested that for cross-validation, a check
could be made that when they register their principal place of business, the supplier could be
asked to make a self-declaration as to whether they were registering for first/multiple places
of business with the same PAN. And a penalty provision could be made, if it is found later

that were having at multiple places of business which were not registered.

7.35  The Hon’ble Member from Odisha welcomed the proposal and stated that it would
encourage small traders. The Hon’ble Member from Haryana sought clarification on when
integration and verification of supplies through multiple Electronic Commerce Operators
(ECOs) could be made. The Secretary informed that using IT, tracking across multiple ECOs

would be done.

7.36  The Hon’ble Chairperson stated that it would encourage the small traders and was a
positive step. She stated that the proposal to enable the unregistered traders to make supplies
through Electronic Commerce Operators (ECOs) may be implemented from 01.01.2023, after
ensuring preparedness and required checks on the system.The Council approved the Agenda
item. Council also recommended that the details of the scheme may be worked out by the
Law Committee. The scheme would be tentatively implemented with effect from 01.01.2023,

subject to preparedness on the portal as well as by Electronic Commerce Operators (ECOs).

Page 15 of 155

Minutes of 47th GST Council Meeting

i

CHAIRMAN'S
INITIALS




-

MINUTE BOOK

W

CHAIRMAN'S
INITIALS

Agenda Item 3(viii): Refund of unutilised Input Tax Credit on account of Export of

Electricity

7.37  The Principal Commissioner, GST Policy Wing stated that reference had been
received from Ministry of Power wherein they had highlighted the problem faced in filing of
refund of unutilised Input Tax Credit (ITC) on account of export of electricity and has

requested to expedite the refund of input tax credit to the electricity exporters.

7.38  The electricity being an intangible good, the export of electricity is neither covered by
any Shipping Bill/ Bill of export nor is there any requirement of filing EGM in respect of
export of electricity, due to which the exporters of electricity are not able to file the refund

claim of unutilized ITC on the GST Portal.

7.39 It was also mentioned that electricity is exported through transmission lines which are
laid either underground or on pillars attached/fixed to the ground thereby implying that the
export of electricity takes place by land. Further, relevant date in case of export of goods by
land, has been specified at Explanation (2)(a)(ii) under Section 54 of the CGST Act, 2017 as
the date on which such goods pass the frontier. Considering the intangible nature of supply of
electricity, it may not be possible to determine the actual date on which the specific unit of
electricity exported can be considered as passing the frontier. Therefore, as suggested by
Ministry of Power, it is proposed to consider the last date of the month, in which energy has
been exported as per monthly Regional Energy Account (REA), as date on which the

electricity exported has passed the frontier. The same may be clarified through a circular.

7.40  He further stated that to enable the electricity exporter to apply for unutilised ITC, the
requisite amendments were proposed to be made in the Rule 89 of the CGST Rules, 2017 and
statement in FORM GST RFD-01 as detailed in the Agenda note.

7.41  Till the time such statement is developed and deployed on the portal, the exporter of
electricity may be allowed to file refund claim on account of export of electricity in “Any
Other category”, in FORM GST RFD-01 along with details in statement 3B and 3A (in pdf

forrhat).

The Law Committee has recommended amendment in Rules as detailed in agenda
note and for issuance of a Circular clarifying the various issues and procedure for filing of

refund claim pertaining to export of electricity.
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The GST Council approved the proposal of Law Committee along with the draft

Circular.

Agenda Item 3(ix): Annual Returns for FY 2021-22

7.42  The Principal Commissioner, GST Policy Wing presented the Agenda item and stated
that Section 44 of the CGST Act provides for filing of Annual Return (GSTR-9/9A) and
Annual Reconciliation Statement (GSTR-9C) by specified taxpayers for every financial year.
Vide Notification no. 56/2019 —CT.dated 14.11.19, the Annual Return GSTR-9 & Annual
Reconciliation Statement GSTR-9C were simplified for the FYs 2017-18 & 2018-19 by
making few entries optional. Further, vide Notification No. 79/2020-CT dated 15.10.2020,
said forms were simplified for the FY 2019-20 by making certain entries/tables optional.
Moreover, the said forms for FY 2020-21 were simplified vide Notification No. 30/2021-CT
dated 30.07.2021. Rule 80 of the CGST Rules, 2017 was amended in light of the amendments
in section 35(5) and section 44 of the CGST Act.

7.43  The Law Committee examined the changes in Annual Return forms, and suggested
that in the long run, the annual return should cover the features of proposed changes in
GSTR-3B. Accordingly, the annual return forms (GSTR-9 and GSTR-9C) for FY 2021-22
may be notified with minimal changes to the forms notified for FY 2020-21. The Law
Committee examined the relaxations provided in FY 2020-21 and has recommended
modifications / continuation / discontinuation of such relaxations based on their present
relevance as detailed in the said Agenda. Further, the Aggregate Annual Turnover (AATO)
threshold for granting exemption from filing annual return in FORM GSTR-9/9A, which was
Rs.2 crore for FY 2020-21, may be continued for FY 2021-22 also.

The GST Council approved the agenda item and recommended —

a. To continue with most of the relaxations as provided for FY 2020-21,
barring a few as detailed in agenda note, such as seeking HSN details in
Table 17 of GSTR-9, as requirement of reporting HSN in invoices were

changed w.e.f. 01.04.2021.

b. AATO threshold for granting exemption from filing annual return in
FORM GSTR-9/9A, which was Rs. 2 crore for FY 2020-21, may be
continued for FY 2021-22 also
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Agenda Item 3(x): Clarification on mandatory furnishing of correct and proper
information of inter-State supplies and amount of ineligible/blocked Input Tax Credit

and reversal thereof in return in GSTR-3B and statement in GSTR-1

7.44 The Principal Commissioner, GST Policy Wing informed that w.e.f. 12.12.2020,
GSTR-3B was getting auto-generated on the portal by way of auto-population of ITC from
GSTR-2B (auto-generated inward supply statement) and auto-population of liabilities from
GSTR-1 (Outward supply statement), with an editing facility to the registered person.
However, some infirmities were observed in the information furnished by the registered
person in relation to inter-State supplies effected to unregistered person, composition taxable
persons and UIN holders. The Law Committee recommended that the issue regarding
information to be furnished by the registered person may be clarified by issuance of a
Circular. It would also require some label changes in GSTR-3B. The Law Committee has
further recommended that Settlement of reversals of ITC and ineligible ITC may be done by
Department of Revenue (DoR) & Goods & Services Tax Network (GSTN) on the basis of
Table 4(B)(1) and 4(D)(2) of FORM GSTR-3B.

The Council agreed with the recommendations of the Law Committee along with the
proposed Circular as detailed in the agenda note read with the errata relating to the said
agenda note. The Council also recommended that Settlement of reversals of ITC and
ineligible ITC may be done by Department of Revenue (DoR) & Goods & Services Tax
Network (GSTN) on the basis of Table 4(B)(1) and 4(D)(2) of FORM GSTR-3B.

Agenda Item 3(xi): Comprehensive changes/amendments in FORM GSTR-3B

7.45 A sub-committee of officers were constituted by the Law Committee to deliberate on
issues pertaining to IGST settlement and ITC reversals. The said sub-committee of officers
submitted its report on various data requirement for the purpose of IGST settlement under
Section 17 of the IGST Act, 2017. A note was also received from Gujarat on issues relating
to unutilized balance in IGST fund and changes in format of GSTR-3B required for the
purpose of IGST settlement. Amendments in CGST Act were recommended by the GST
Council in its 43™ meeting to align the GST law with the GSTR-1/2B/3B return filing system.
Accordingly, based on the recommendations of GST Council, amendments have been made

in the return related provisions of the CGST Act, through the Finance Act, 2022 and will

come into effect once the said provisions of the Finance Act, 2022 are notified. The proposed
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changes ensure that the GSTR1-GSTR 2B linkage remains intact and as far as possible, the

GSTR-3B should be auto-generated consequent to furnishing details in GSTR-1.

The proposal. inter-alia, seeks modification in Table 3 of GSTR-3B for allowing auto-
population of values from GTSR-1 into GSTR-3B in specific rows; modification in Table 4
of GSTR-3B for capturing line wise reversals for streamlining the process of settlement of
IGST revenues; providing for amendment tables for reporting of various amendments in
outward supplies, input supplies liable to reverse charge and ITC for the previous tax periods;
and some amendment in GSTR-1 to capture the details of supplies made through Electronic

Commerce Operators(ECOs) in separate Table 14, 15, 16.

The GST Council recommended that the proposal for comprehensive changes in FORM
GSTR-3B to be placed in public domain for seeking inputs/suggestions of the
stakeholders. Thereafter, Law Committee to examine the suggestions and bring before

the GST Council for approval. The exercise may be done in a time bound manner.

Agenda Item 3(xii): Proposal for amendments to CGST Rules, 2017

7.46  The Principal Commissioner, GST Policy Wing informed the Council that proposals
were made for amending various provisions of the CGST Rules, 2017. Amendment is
proposed in sub-rule (4) of rule 21A, Explanation 1 after rule 43, rule 46, rule 87, rule 89,
FORMS related to amendment in rules, and in FORM GSTR-3B. The details of various

amendments is detailed in Agenda note.

7.46.1 Regarding Rule 21A, it was informed to the Council that there was a provision for
centralized system-based suspension of registration in case of registered persons who had not
filed 6 or more returns and whose turnover was more than Rs.50 lakhs. Further, there would
be a large number of people whose turnover was below the Rs.50 lakhs limit but were not
filing the returns and action in this regard needs to be taken. However, it was considered
imperative that that there should be automatic revocation of suspension when all the returns
get filed. Law Committee discussed this and suggested changes in Rule 21A providing for
automatic revocation of suspension in all cases of automatic suspension once all the returns
get filed. After bringing in automatic revocation of suspension, the limit for automatic

suspension is proposed to be lowered to Rs.20 lakhs immediately and then to Rs.5 lakhs after

!
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three months and to NIL after another 3 months. It was stated that this would expedite the

return filing and would also help in cleaning the tax payer base.

7.47  The Secretary clarified that the system automatically suspends such registrations
where returns are not filed for 6 months continuously and after that, if the registrant seeks
revocation of suspension, the same is required to be done manually. Hence, it was thought
that as suspension is being done manually, there should be a system for automatic revocation
of suspension once the returns are filed. It would be a step towards ease of doing business.
Further, reducing the mandatory monetary limit from Rs. 50 lakhs to Rs. 20 lakhs

immediately and then to Rs. 5 lakhs would instill financial discipline in people.

7.48  The Hon’ble Chairperson noted that this will simplify the process of comeback of tax

payers.

7.49  The Hon’ble Member from Haryana requested that the financial limit for suspension
of registration should be kept at Rs.50 lakhs till modality was put in place for automatic
revocation of suspension by the system. Also, if suspension is done manually by an officer
then it should not be revoked automatically. The Secretary informed that GSTN is ready with
the suspension utility and revocation utility and that whenever the system is rolled out, the

facility would be ready to revoke the suspension as soon as returns get filed.

7.50  On the point raised by Hon’ble Member from Haryana that automatic revocation be
not done in case of manual suspension of registration, GSTN stated that necessary check

would be introduced in system, if it was already not enabled.

7.51  The Principal Commissioner, GST Policy Wing further clarified that the changes
proposed in Rules were only in respect of cases where registration is cancelled by the system
and not by the officer. He informed that all the amendments were agreed to in the Officer’s
meeting. He further informed that Maharashtra has given a suggestion in respect of rule 46
that specific declaration to be incorporated under proposed clause (s) of rule 46 and it was
agreed to. It was also suggested that changes in GSTR-1 to capture the details of supplies

through ECOs may be carried out on priority.

The Council agreed to the amendments in the CGST Rules as detailed in the agenda
note and the suggestion given by Maharashtra in respect of rule 46. The draft of the

amendments to be finalized in consultation with the Union Ministry of Law & Justice.
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The Council also recommended that as regards Centralized suspension for non-
compliance in terms of clause (b) or clause (¢) of sub-section (2) of section 29, the
turnover limit may be reduced to Rs. 20 Lakh immediately, Rs. 5 Lakh after 3 months

and to Nil after another 3 months.

Agenda Item 3(xiii): Re-credit of amount in electronic credit ledger after recovery of

erroneous refund

7.52 The Principal Commissioner, GST Policy Wing mentioned that at present Rule 86 of
CGST Rules provides for re-credit of amount in electronic credit ledger (ECL) only in two
situations i.e., rejection of refund of unutilized ITC and sanction of refund of excess payment
of tax. He informed that in this regard, GSTN has developed a new functionality in FORM
GST PMT-03A to make re-credit of amount in ECL independent of refund process so as to
enable tax authorities to re-credit ITC in ECL, on deposit of amount of erroneous refund by
taxpayer in cash. To provide for re-credit of amount in ECL where the amount of erroneous
refund has been paid by the taxpayer, in cases of refund of unutilised ITC or in cases of
refund of IGST in contravention of Rule 96 (10) of the CGST Rules, the Law Committee
recommended for insertion of sub-rule (4B) in Rule 86 of CGST Rules for prescribing that
where a registered person deposits the amount of erroneous refund sanctioned in cash, an
amount equivalent to amount deposited shall be re-credited to the electronic credit ledger.
The Law Committee recommended notification of FORM GST PMT-03A along with the

proposed Circular.

The Council agreed with the recommendations of the Law Committee along with the

proposed Circular and the Form GST PMT-03A.

Agenda Item 3 (xiv): Note for extension of limitation under Section 168A of the CGST
Act, 2017

7.53  The Principal Commissioner, GST Policy Wing mentioned that requests were made to
extend the period of limitation under Sections 73/74 and Sections 54/55 on account of
problems being faced by the taxpayers as well as tax administration in respect of demands
and refunds getting time barred due to long period of lockdown/restrictions. He informed that

the issue was deliberated by the Law Committee in its meeting held on 11.04.2022 and
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07.05.2022. The Law Committee observed that Centre as well as State governments were
working with reduced staff, along with staggered timings and exemption to certain categories
of employees from attending offices, from time to time during COVID period. Further, it was
a conscious policy decision not to do enforcement actions in the initial period of
implementation of GST Law, thereby no action for scrutiny, audit etc. could be undertaken
during initial period of GST implementation. Since the due date of filing Annual return for
FY 2017-18 was 5th/7th February, 2020, based on which limitations for demand under the
Act are linked, and since the onset of COVID happened immediately after that, thereby, audit
and scrutiny for FY 2017-18 were impeded due to various restrictions during COVID period.

The Law Committee, accordingly, recommended that limitation under section 73 for FY

2017-18 for issuance of order in respect of demand linked with due date of annual return,

may be extended till 30th September. 2023 under the powers available under section 168A of

CHAIRMAN'S
INITIALS

CGST Act. Law Committee further took a view that no such extension is required for
timelines under section 74 of the Act, as the Act provides for sufficient limitation time of 5

years in respect of such cases, i.e. much beyond the period affected by COVID-19.

7.54  Principal Commissioner, GST Policy Wing further informed that Law Committee also
observed that taxpayers may also have faced difficulties in timely filing of the refund claims
during the COVID period. Besides, the tax officers were also hampered in issuing SCN
during COVID period, in respect of erroneous refunds sanctioned. Therefore, Law
Committee also recommended that time period from 01.03.2020 to 28.02.2022 may be
excluded from the limitation period for filing refund claim by an applicant under Section 54
and 55 of CGST Act, as well as for issuance of order / demand in respect of erroneous

refunds under Section 73, by exercising power under section 168A of CGST Act.

The Council agreed with the recommendations of the Law Committee along with the
proposed draft notification under Section 168A of CGST Act, subject to the vetting by
the Law Ministry.

Agenda Item 3 (xv): Waiver of late fee for delay in filing GSTR-4 for FY 2021- 22 and
extension of due date for filing GST CMP-08 for Q1 of FY 2022-23.

7.55 Every registered composition taxpayer is required to furnish a return for every FY in
GSTR-4 besides furnishing a quarterly statement containing the details of payment of self-

assessed tax in GST CMP-08. The self-assessed tax paid by the taxpayer and declared in
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quarterly statements is auto-populated on the portal in table 5 of GSTR-4. If no liability is
declared in table 6, it was presumed that no liability is required to be paid, even though
taxpayer may have paid the liability through GST CMP-08. In such cases, liability paid
through GST CMP-08 was treated as excess tax paid and was moved on the portal to
Negative Liability Statement for utilization of same for subsequent tax period’s liability. The
Law Committee took a view that amount in negative liability statement needs to be debited
on the portal as a remedial action and it was also decided wherever the amount available in
negative liability statement had been utilized by the taxpayer for paying the liability of
subsequent financial year, such amount needs to be debited from electronic cash ledger
(ECL) of the concerned taxpayer. In case the liability had already been paid through challan
or by adding in the liability of the subsequent period, the same was advised to be claimed as

refund.

7.56  The Principal Commissioner, GST Policy Wing mentioned that on account of
representations received from taxpayers stating that they are suddenly facing cash crunch for
paying the remaining amount as per GSTR-4 return by the due date i.e., 30.04.2022 the Law
Committee had recommended that late fee may be waived for delay in filing GSTR-4 for FY
2021-22 for the period 01.05.2022 till 30.06.2022 and this was subsequently approved by the

GST Implementation Committee.

7.57  Considering the large number of representations from the taxpayers regarding
difficulty being caused due to negative balance in ECL, the status of issue was placed by
GSTN before the Law Committee. The Law Committee recommended that the negative
balance in cash ledger as on date may be nullified by passing a credit entry of equal amount
in the System and that list of all such cases may be sent to tax authorities for necessary
verification and recovery, if any. Also, that where the taxpayer has paid the liability twice, he
may seek refund. GSTN had sought time up to 8.07.2022 for deployment of the said
functionality and therefore, the Law Committee recommended to extend the waiver of late
fee for delay in filing GSTR-4 for FY 2021-22 till 28.07.2022 and also, recommended to
extend the due date for filing of GST CMP-08 for the Ist quarter of FY 2022-23 till
31.07.2022.

The Council agreed with the recommendations of the Law Committee along with the

proposed draft Notifications. GSTN has also been asked to expeditiously resolve the
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issue of negative balance in Electronic Cash Ledger being faced by some of the

composition taxpayers.

Agenda Item 3 (xvi): Refund of accumulated ITC to Duty-Free Shops(DFS)

7.58 The Principal Commissioner, GST Policy Wing stated that the Hon’ble High Court of
Bombay in the case of M/s Flemingo Travel Retail Limited vs UOI vide order dated
7.10.2019 and Hon’ble High Court of Kerala in the case of CIAL Duty free and Retail
Services Ltd. Vs UOI vide order dated 22.09.2020 have held that supply of goods by Duty
Free Shops is in the nature of zero-rated supply and therefore, refund provisions as mentioned
in Section 54(3) of CGST Act, 2017 and Rule 89 of CGST Rules, 2017 are applicable.
However, the legal provisions including Rule 95A of CGST Rules, 2017 which were
implemented as per the recommendations of the GST Council, did not consider the supplies
made by Duty Free Shops to international passengers as zero-rated supplies as they were
based on the presumption that in case of sale by Duty Free Shops , it is the passenger who
was the exporter and not the Duty Free Shops. Therefore, there was a legal anomaly between
the law pronounced by the Hon’ble High Court of Bombay and Hon’ble High Court of
Kerala (duly accepted by the department) vis-a-vis the legal provisions. In view of this, there
was an imminent need to take suitable policy measures for correcting this legal anomaly for
the period since 01.07.2019, when rule 95A and related notifications were brought into effect.
It was desirable that rules and notifications be amended to align them with the decision of
Hon’ble High Courts to treat the supply of goods by Duty Free Shops to international

passengers as zero-rated supply.

7.59  However, for the future period, the issue was placed before the GST Council to
consider whether there was any need to amend the Act/ Rules for restricting the refund to
Duty Free Shops on account of supplies made by them to international passengers either at
Arrival Terminal or also in respect of sales made at Departure Terminal or both. The policy
measures/options were discussed by the Law Committee and the following recommendations

of the Law Committee were placed for deliberations and approval by the GST Council:

i. To align rules and notifications with the decision of Hon’ble High Courts to
treat the supply of goods by Duty Free Shops to outgoing international
passengers as zero-rated supply by:-
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a. rescinding rule 95A of the CGST Rules, 2017 and Circular No. 106/25/2019-
GST dated 29.06.2019 ab initio;

b. To rescinding Notification No. 10/2019-Integrated Tax (Rate), Notification
No. 11/2019-Central Tax (Rate) and Notification No. 11/2019-Union territory
Tax (Rate) all dated 29.06.2019

ii.  For future, there is a need to exclude refund in respect of ITC on inputs/ input
services pertaining to Duty Free Shops at Arrival Terminal by amending
Explanation to sub-section (3) of section 17 of CGST Act by including certain
transactions under paragraph 8(a) of Schedule III of CGST Act in the value of
exempt supply. The Law Committee recommended:-

b.  To amend sub-section (3) of Section 17 of CGST Act,2017 by substituting the
existing explanation with the explanation proposed in the Agenda.

c.  Post amendment in sub-section (3) of Section 17 of CGST Act, the supplies
from Duty Free Shops at arrival terminal to the incoming passengers to be
prescribed through the Rules so that value of such supply are not excluded for
calculation of “value of exempt supply” for the reversal of ITC.

The GST Council approved the proposal of the Law Committee.

Agenda Item 3 (xvii): Proposal for continuing with exemption from IGST and Cess on
imports/domestic procurement of goods by Advance Authorization (AA)/Export
Promotion Capital goods (EPCG)/ Export Oriented unit (EOU) and for doing away
with e-Wallet

7.60 The Principal Commissioner, GST Policy Wing stated that the agenda item 3(xvii) was
regarding an earlier decision of the GST Council, as per which in-principle approval was
given by the GST Council to grant exemption from IGST and cess etc. on the imports made
under AA/EPCG/EOU schemes and procurement at concessional rate for merchant exporters.
Further, the Council had decided to implement the e-Wallet scheme for exporters and the
implementation of the same had been deferred. The Council was informed that the technical
issues pertaining to its implementation were examined by Directorate General of Export
Promotion, CBIC and they had observed that the implementation of the scheme would be
huge and complex and would require numerous linkages between Directorate General of
Foreign Trade, GSTN, ICES, Customs etc. and this would put extra burden upon compliance
requirement. They have recommended to discontinue the scheme. It was further informed to

the Council that the scheme was suggested to address the issue of capital blockage in the
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initial phase of GST implementation and that at present, the issue has been addressed by
exemption from tax/concessional rate available to AA/EPCG/EoU license holders and
merchant exporters and by faster refunds both under IGST route and as well as that pertaining
to un-utilized input tax credit on account of zero-rated supply. The Law Committee
recommended that the present Notifications exempting IGST and Cess etc. on the imports
made under AA/EPCG/EOU schemes may be continued and E-wallet scheme may not be

pursued further.
The Council agreed to the proposal and accordingly recommended that-

a. Present refund mechanism to exporters have been stabilised and
streamlined, with exporters now being fairly acquainted with the refund
processing under GST. Present Exemption Notifications of IGST and cess

etc. on import of goods under AA/EPCG/EOU scheme may be continued.

b. E-wallet scheme may not be pursued further.

Agenda Item 3 (xviii): Amendment in CGST Rules for handling of pending IGST

refund claims

7.61 The Principal Commissioner, GST Policy Wing mentioned that at present, the
processing of refund of IGST paid on account of export of goods under provisions of Section
16(3)(b) of IGST Act is system based and is done in accordance with Rule 96 of CGST
Rules. Rule 96(4) provided for withholding of refunds only in two specified situations and it
does not provide for withholding the refund on account of exporter having being identified
as a risky exporter by the system. The Law Committee recommended amendment in Rule
96(4) to include this scenario. Further, Rule 96(5) provided for transmission of intimation of
withholding of IGST refunds to the jurisdictional proper officer, applicant and the common
portal only in case where it is withheld under sub- section (10) or (11) of Section 54 and not
in other cases. The Law Committee recommended to omit sub-rule (5) and to insert new sub-
rules to provide for transmission of intimation of all IGST refunds withheld to the
jurisdictional proper officer through common portal. Further, under Rule 96(1) the shipping
bill filed by exporter is deemed to be an application of refund and therefore, any mismatch in
the data furnished by the exporter in GSTR-1 results in the refund getting processed only on
rectification of such mistake. In such cases, the refund claims get pending due to mistake

made by exporter. Law Committee recommended adding a proviso to Rule 96(1) to provide
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that shipping bill may be deemed to be an application for refund under this sub-rule only
when there are no mismatches in the data furnished in shipping bill and GSTR-1. Further, it
was also recommended by the Law Committee that the proposed amendments may be carried

out retrospectively w.e.f. 01.07.2017.

The Council agreed to the proposal as detailed in the agenda note for making necessary
amendments in Rule 96 of the CGST Rules to provide for transmission of IGST refunds
on the portal in a system generated FORM GST RFD-01 to the jurisdictional GST
authorities, which are suspended/ withheld; and to provide for such refunds to be dealt
by jurisdictional GST officer in 2 manner similar to refunds filed in FORM GST RFD-
01 to enable processing of such pending refunds. Council also recommended to make

such changes retrospectively w.e.f. 01.07.2017.

Agenda Item 3 (IX): Errata for information of the Council

Agenda Item 3 (xx): Consent based data sharing for non GST purposes

7.62  Currently, the GST eco-system contains rich data about taxpayers that can be used to
provide various services in a targeted fashion, e.g. making credit available to business
entities, especially, the MSME. Various initiatives including flow based lending based on the
invoices issued by the suppliers are in works, like Trade Receivables Discounting System
(TReDS) under the Factoring Regulation Act. Currently, TReDS accesses invoices through a
complex process. With access to invoice based data, the business flow can be radically
simplified for the taxpayers. Similar other initiatives like sharing data through the system of
Account Aggregators brought in place by Reserve Bank of India for consent based sharing of

financial data are in pipeline.

7.63  The proposal of amending the GST Acts to allow sharing of supply data with the
consent of the supplier and the recipient with these systems, was discussed by Law
Committee and it suggested that the “Amendment to be done in CGST/SGST Act to this
effect which will incorporate due safeguards for indemnity and non-liability of GSTN/GST

authorities (without prejudice to any action under GST Law). The proposed amendment to

ensure the provision for non-disclosure clause.”
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7.64 The Law Committee proposed to insert new Section 158A in the GST Acts to enable

sharing. The exact mode of obtaining consent and sharing of data would be outlined in rules.

7.65  Accordingly, the Agenda item was put up before the Council to seek its approval in
order to carry out the proposed amendments in the respective GST Laws and it was also
proposed that in the meantime, consent based data sharing module may be implemented with
appropriate safeguards. This Agenda item was agreed to in the Officers Meeting held on 27"
June 2022.

The Council approved the recommendation of Law Committee.

Agenda Item 4: Issues recommended by GSTN

8. The Secretary requested the CEO, GSTN to explain the Agenda Item 4. The CEO,
GSTN informed that there were three technical items in the agenda. Thereafter, he gave a

detailed presentation on this agenda which is attached as Annexure-4.
Agenda Item 4(i): Development of New Return System.

8.1 First Agenda item related to the Development of New Return System. The CEO,
GSTN made a reference to the briefing made in the year 2020 by Sh. Nandan Nilekani,
wherein it was advised that rather than implementing the New Return System, it was
desirable to implement the features of new return in the present return. He also informed that
over the past one year, some new elements to the present return system were implemented so
as to enrich it extremely and align it with the features of New Return System. He also invited
the attention to the table which was placed in the agenda at Page No.246 & 247, wherein a
comparison of the benefits which had accrued due to New Return System was made. He
further emphasized that as the present return was already almost aligned with the features of
New Return System, now there was no need to develop a New Return System as per the

design of the year 2018.
The agenda item was unanimously approved by the Council.

Agenda Item 4(ii): Extension of REAP and LEAP Projects beyond 31.03.2022 for the F.Y
2022-23.

8.2 The CEO, GSTN mentioned that this proposal is of commercial nature. He informed

that GSTN started working on Time and Material (T & M) model of developing modules
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about two years ago and satisfying results had been achieved in this regard as GSTN was
able to develop the modules in two-third of the time and at the same cost. He further
mentioned that extensions were taken time and again.. He further informed that GSTN had
worked for over two years and developed enough expertise in development of modules under
T & M and requested that the decision making for further implementation of projects on T &
M be left to the GSTN Board, headed by the Secretary. He also proposed that these decisions
are commercial in nature and need not come any further to GST Council. However, the
Council will be informed in case there is any major change in strategy, billing or budget. He
further submitted that if GSTN is able to re-model the projects on various modules within the
same budget then that day to day financial decision could be left to the Chairman of GSTN

who is also Secretary.
The agenda item was unanimously approved by the Council.

Agenda Item 4(iii): Status of Establishing Multiple Invoice Registration Portals (IRPs) to

cater to the requirement of extending e-invoicing to all the Businesses.

8.3  The CEO, GSTN informed that Council had given permission to induct 4-5 Members
from private sector for the Invoice Registration Portal (IRP) for e-invoicing and that the
selection process for which had already been completed. He further proposed to bring one
more Invoice Registration Portal (IRP) of NIC. NIC was already running one Invoice
Registration Portal. He further submitted that in the next six months, total six Invoice
Registration Portals (IRPs) would be active and proper implementation of the same with
multiple players would ensure that entire B2B invoicing space gets digitized. This would lead
to instant reporting of transactions as [RP captures all the information of the invoice. Further,
GSTN was developing a facility so that the details of e-invoice can be shared both with
buyers and suppliers instantly. The facility of IRP would make the details of invoice available
to all including the administration as well. He further submitted there are other associated

benefits of digitization which are expected to flow in future.

The agenda item was unanimously approved by the Council.
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Agenda item 5: The Performance Report of the NAA (National Anti-Profiteering
Authority) for the 2™ quarter (July to September, 2021), 3™ quarter (October 2021 to
December, 2021) and 4™ quarter (January, 2022 to March 2022) for the information of

the Council.

9. The performance Report of the NAA (National Anti-Profiteering Authority) for the
2" quarter (July to September, 2021), 3" quarter (October 2021 to December, 2021) and 4™
quarter (January, 2022 to March, 2022) were put up for the information of the Council. The
Council unanimously accepted the same with the chair reminding the Council that the term of

NAA was to come to an end in November, 2022.

Agenda Item 6: Issues recommended by the Fitment Committee (FC) for the

consideration of the GST Council

10. The Secretary introduced the agenda item relating to the recommendations of the
Fitment Committee. These recommendations had been given in six Annexures where the first
three related to goods and the other three related to services. The first Annexure provided
details of the items (goods) where some tax rate change was being recommended; the second
Annexure lists items (goods) where no tax rate changes were being recommended and the
third Annexure contained deferred items (goods) where the decision would be taken by the
Fitment Committee after further deliberations and thereafter approval of the Council would
be sought. Categorization on similar lines had been made in fourth, fifth and sixth annexures

pertaining to services.

10.1  The Secretary to the Council stated that the recommendations of the Fitment
Committee were discussed in detail in Officer’s Meeting on 27.6.2022 and large number of
recommendations were agreed to by all. However, on some of the items, the officers had
some suggestions and expressed their views. The Secretary sought the permission of the
chair to mention those items before the Council and stated that if any Member feels that there
were some other items which need to be discussed; the same could be taken up. He asked
Joint Secretary, TRU to take the Council through items numbers 6, 9 and 14 of Annexure I to

the Agenda.

10.2  Joint Secretary, TRU started the discussion with item No.6. He stated that there was a

request for limited period exemption from IGST for defense items imported by the private
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vendors, since the procurement by Government for defense and defense PSUs were also
exempt. He explained that this was a very small list of specified items and this exemption
would be only for a period of five years lapsing in 2024. He clarified that this is an end use-
based exemption where Joint Secretary from Ministry of Defense certifies that these imports

are for defense forces and they fall under the specified list.

The Council agreed with the proposal to change the applicable rate of IGST to NIL on
specified defense items imported by private entities/vendors when end user is the

Defense forces.

10.3  He further stated that item number 9 is about increasing GST rate from 12% to 18%
on Tetra Pak. He explained that all packaging material falling under corresponding chapter
are liable to GST @ 18%. Therefore, Tetra Pak as compared to other packaging material was
an outlier and also merits the standard rate. Because of its inputs’ nature and consequences to
environment, Fitment Committee opined that GST on Tetra Pack should be taken to 18%

which would also help in correcting inversion on this item.

The Council recommended the proposal to change the tax rate on Tetra Pak (Aseptic

Packaging Paper) from 12% to 18%.

10.4  Joint Secretary, TRU informed that item number 14 pertained to cut and polished
diamonds whereby the industry had requested for increase in the tax rate from 0.25% to
1.5%. He stated that earlier GST rate reduction to 0.25% was sought by the industry as cut
and polished diamonds were largely exported so the tax incidence would not be having much
impact. Over a period of time, the inverted duty structure had impacted this sector and hence
the request was to increase the duty rate from 0.25% to 1.5%. He pointed out that the issues
related to inversion were already before the concerned Group of Ministers (GoM) and hence,
Fitment Committee felt it prudent that this matter should be deliberated and addressed by the
GoM on rate rationalization. However, some concerns were raised by the state of Gujarat and
accordingly, he requested the Hon’ble Member from Gujarat to raise the same before the

Council.

10.5 Hon’ble Member from Gujarat informed the Council that the diamond industry was a
major sector in Surat providing employment to thousands of people. There was import of
services and capital goods at the rate of 18% which results in the accumulation of ITC.

Accordingly, industry had requested a hike in tax rate from 0.25% to 1.5% and this might be
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agreed to enable utilizing of ITC which had accumulated due to the inverted tax structure on

diamond industry.

10.6  The Chairperson asked whether both the industry and the state of Gujarat sought to

raise the tax rate to 1.5% to which Member from Gujarat informed in affirmative.

10.7 Hon’ble Member of Karnataka informed the Council that if the state of Gujarat was
keen to increase the tax rate from 0.25% to 1.5% and industry also wanted the take hike, then

the same need not be referred to GoM and the Council could decide the issue.

10.8  The Secretary informed that there was acute inversion in diamonds. So, 1.5% would

only correct the inversion and if the Council agreed, it may not be referred to the GoM.

The Council recommended the proposal to change the tax rate on cut and polished

diamonds from 0.25% to 1.5%

10.9 Hon’ble Member from Kerala requested that there was an exemption for orthopedic
implants and he requested to extend the exemption to cochlear implant (Artificial electronic
ear) as this was a device for helping the hearing disabled. Joint Secretary, TRU informed the
Council that cochlear implant was already at the concessional rate. The Fitment Committee
had taken up items where there was a confusion between 5% and 12% and had recommended

deserving items to be taken to 5%.

10.10 Hon’ble Member from Madhya Pradesh agreed with the proposal to reduce the tax
rate on ostomy items used regularly in the medical field to 5% and also on all items under
Orthopedic implants (CTH 9021, except hearing aids which attract NIL GST rate) which
were important for assisting the handicapped. He further stated that the Fitment Committee
on item number 5 of the agenda, under Chapter 23 had suggested a tax rate of 5% for items
like cattle feed, cottonseed oil cake, rice bran oil etc. He informed the Council that the animal
husbandry is done on a large scale in the state of Madhya Pradesh. In the 20™ national count
of the cattle done in 2019, Madhya Pradesh stood at 3™ place in the whole country. He stated
that increasing the rate on cattle feed would burden the people involved in the animal
husbandry and this would increase the price of the dairy items as well. So, he recommended

that the cattle feed items be kept exempted from the GST.

10.11 Joint Secretary, TRU explained that different rates on items of Chapter 23 (animal
feed, their inputs, oil cakes etc.) have led to disputes. He informed the Council that in this

chapter head there are large number of items including manufactured items which entailed
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large number of inputs and ITC. Also, there are disputes regarding cattle feed and its inputs;
and other items which do not fall in the category of cattle feed but are inputs in the said
chapter. Fitment Committee has opined that 5% nominal tax rate on this chapter (except dog
or cat food falling under CTH 2309) would reduce litigation on these issues and with 5% tax
rate, the manufacturers would get refund of ITC, if they had any accumulated credit which
otherwise, they would not get in exemption. However, Fitment Committee had not explicitly
recommended this rate change but had recommended that GoM on Rate Rationalization may
consider uniform rate of 5 % on entire Chapter 23 (except dog or cat food falling under CTH
2309). Further, as per the interim report, the GoM had not recommended any increase in the
cattle feed in Chapter 23 at this stage. Hence, the issue raised by Hon’ble Member from
Madhya Pradesh stood addressed. Hon’ble Member of Karnataka also added that GoM had

taken this concern into account.

10.12  Joint Secretary, TRU proceeded to item number 97 in Annexure II to the Agenda
relating to scrap. He stated that genesis of this issue lies in the 45™ Council meeting in
Lucknow. There also Fitment Committee had placed this agenda item. He explained that
there were two issues involved, one was that what should be the rate on the scrap particularly
on metal scrap because presently it attracts 18% tax rate and request was to reduce it to 5%.
Fitment Committee was not in agreement with the request because of the reason that there is
huge import of scrap in the country and the revenue involved is about 45,000 crores and in
fact this had increased subsequently. The Council had opined that because of this huge
revenue implication, bringing down the tax rate from 18% to 5% would not to be desirable.
He reiterated the minutes of the 45" Meeting of the Council where this opinion was

expressed.

10.13 He further stated that the other issue involved is of reverse charge on scrap. There is
significant evasion in scrap and scrap traders vanish without paying the taxes on the tax
invoice. The manufacturers complain that they are suffering on this account that their
suppliers were not paying the tax and corresponding ITC became ineligible. So they
requested for the reverse charge mechanism on scrap. On this matter, the Fitment Committee
was of the view that the reverse charge mechanism was not possible. Reverse charge could
apply only at the beginning of supply chain. However, it was suggested that a meeting with

=th

the industry could be held for the issue requires re-examination. After the 45" Council

meeting, the Fitment Committee examined this issue in great length over three meetings. The

trade submitted that if Reverse Charge Mechanism (RCM) is there, they would be able to
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take the credit and it would not create any additional obligation if suppliers were not filing
GST return. So, they would be absolved of any liability that may arise on account of non-
payment of taxes by the scrap dealer. However, Fitment Committee examined the issue and
found that scrap entailed a supply chain with number of suppliers involved. There was a lot
of aggregation which happens in supply chain of scrap. It was not the case here that only one
scrap dealer would supply to one manufacturer but there were number of scrap dealers
collecting scrap and they would give it to the dealer who aggregated and then it would go to
some other dealer for further aggregation. Therefore, there were multiple supply chains some
of which originated from imports. On imports the taxes were paid by the importer. So, if
importer had paid tax of 18% and again if manufacturer would be asked to pay on reverse
charge, then this would lead to a 36% tax on the scrap, out of which on about 18%, ITC
would be available but other 18% would become the absolute cost. So, bringing scrap under
reverse charge was not possible. Accordingly, when this was examined by Fitment
Committee, it was ab initio opined that it was not feasible to introduce reverse charge in case
of scrap. Another aspect was that the iron and steel were such items that if scrap dealers were
taken out of this chain then there would issues with ITC in the subsequent supply chain and
the compliance issue would also be there. Continuing with forward charge on scrap has help
GST administration keep a check on supply chain. These were the prime factors on the basis
of which the Fitment Committee had opined that reverse charge on any supply in the chain

after the first stage was not feasible.

10.14 Hon’ble Member from Karnataka stated that issue of scrap dealers should be handled
more stringently since major evasion happens in this item. Trade of scrap had a little
complicated supply chain but if there could be a reverse charge mechanism and a proper
detection of the supply chain could be done, large revenue would be generated. He informed
that just because of the complexity there was a leakage of huge revenue. He stated that there
were large number of imports of scrap and there was no track of the supply chain after
imports. Supposing 5000 tones was imported, then it was important to track as to whom it
had been supplied and how much had been converted to other items to be used in
manufacturing. He suggested to do a detailed study on metal scrap, where it was used in
manufacturing and in which industries. If this could be tracked, then there could be a reverse
charge leading to generation of higher revenue. He expressed that this issue was pending for

the last five years and leading to large amount of tax evasion. He exhorted to the Council to
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give a serious thought for the reverse charge mechanism so that the tax evasions on scrap

could be checked.

10.15 The representative from Punjab informed that their Vidhan Sabha budget session was
ongoing. Thus, the Hon’ble Member from Punjab would be joining later. He stated that tax
evasion on scrap was a major issue in the state of Punjab because they had a huge scrap
market at a place called Mandi Gobindgarh. They referred to the minutes of the 45" meeting
of the Council, where the Hon’ble Chairperson had stated that this issue could be taken up at
the next meeting after due consultation. He further stated that they were not part of the
Fitment Committee and neither they nor the industry had been consulted on the issue. So, the
position of the Punjab is that if this issue of reverse charge could be deferred now and only

after due consultation this issue may be decided.

10.16 The Secretary informed that previous day, he had a small meeting with all his officers
and he was told that the industry had been consulted and even representatives of the industry
came and had a discussion with Chairman, CBIC. However, since Hon’ble Chief Minister of
Karnataka and representative from Punjab had raised this issue of reverse charge, he
suggested that the Fitment Committee could again take up the issue of reverse charge and
Punjab could be called to be a part of deliberations. He informed the Council that the industry
had been consulted but Fitment Committee could interact with industry once again and come

up with the solution so that RCM could be looked into.

There was an agreement on all other recommendations made in Annexure I, II and III

in the Fitment Agenda and the Council recommended accordingly.

10.17 Joint Secretary, TRU introduced the next item in the Agenda (Annexure- IV to
Agenda) of the Fitment Committee. He stated that Nepal and Bhutan were landlocked
countries, and their imports and exports took place from the Indian ports and seaports. In the
case of imports to Nepal and Bhutan, the containers moved from the seaport to Nepal and
Bhutan and after the cargo had been offloaded, then empty containers moved out from these
countries and came back to the port in India. Here, the issue was regarding the applicability
of GST on activities associated with transit cargo to Nepal and Bhutan. The exemption
notification exempts the supply of services associated with transit cargo to Nepal and Bhutan
(landlocked countries) but when the empty container come from Nepal after dropping the
cargo, services related to transport of such containers were not being exempted because the

notification wording only specifies onward cargo to Nepal. However, the intention was to
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exempt both inward and outward cargo to Nepal and Bhutan as this was only transiting in
India for the purpose of import and export. All the empty containers which came from
Nepal/Bhutan after dropping import consignment and any service relating to them should not
be taxed. He informed the Council that this matter was discussed in Officer’s meeting and
there was in principle agreement, but the issue was raised as to what was transit cargo and
how it was happening. He further informed the Council about the procedure in Custom to
deal with the cargo and it could be looked into, as the issue raised is more of enforcement

rather than a policy issue.

10.18 Hon’ble Chairperson asked the states like Assam, Bihar, West Bengal, UP and Sikkim
who share borders with either Nepal or Bhutan, to offer their comments as they were going to

be directly impacted by these recommendations.

10.19 Hon’ble Member from Uttar Pradesh submitted that they did not have any issue with
the transit of cargo and the empty containers coming back but he raised the point to ensure

the genuineness of such cargo through proper verification.

10.20 Hon’ble Member from Bihar also agreed to the concerns of the U.P.

10.21 Hon’ble Member from Tamil Nadu stated that the concerns of neighbouring states
with Nepal and Bhutan, should be fully addressed before implementing this rather than taking
the risk. He submitted that the mechanism could be in the form of a SOP which explained the

process and procedures involved for the ease of comprehension.

10.22 The Secretary noted the comments of the Hon’ble Members and informed that

concerned states would be informed of the SoP followed by Customs.

10.23 Joint Secretary, TRU proceeded with item number 11 pertaining to Goods Transport
Agency (GTA) services and informed that the previous day some issues were raised about
Goods Transport Agency services. It currently attracted 5% tax rate without Input Tax Credit
(ITC) when on reverse charge and 12% with ITC on forward charge. But when a GTA
service provider availed the route of paying GST with ITC at 12%, he was barred from taking
5% under Reverse Charge Mechanism route ever again. So, the issue was being raised about
providing flexibility to GTA so that in a particular year if they wanted to shift to 5% tax rate
without I'TC from the 12% rate, they could do so. This flexibility was there in other services
also. So, the Fitment Committee recommended that this flexibility should be there in this

sector also to facilitate the trade. Fitment Committee had proposed that a GTA can opt both
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the routes- to operate under forward charge or under Reverse Charge Mechanism but he had
to express his intention before the beginning of a financial year. A GTA opting to pay GST
under forward charge may be allowed to pay GST@ 12% with ITC on some consignments
while simultaneously availing 5% rate without ITC on the other consignments during a
financial year provided he pays GST on forward charge basis on all its services during that
financial year. This modality would provide greater flexibility to GTAs while not

compromising the revenue.

10.24 On item number 19 (Annexure IV to the Agenda), Joint Secretary, TRU informed the
Council about the issue of clarification on the taxability of certain activities. He explained
that “agreeing to the obligation to refrain from an act or to tolerate an act or a situation, or to
do an act” has been declared to be a supply in para 5 (e) of Schedule 1T of CGST Act, 2017.

GST applies on the activities of agreeing to do something or not agreeing to do something or
tolerating something. If a person charged something for not participating in a bid where
others were participating or someone charged for not opening a restaurant in one area where
already another restaurant was operating on non-competing basis, then GST would apply as
this was a supply of service. Similarly, if a train ticket was cancelled, it is a kind of
facilitation service of allowing cancellation against cancellation charges and being a part and

parcel of the main supply of passenger transport, will get the same tax treatment.

Similarly, if someone tolerates an act of someone against consideration under an implied or

express agreement then GST would apply.

However, this provision was being applied in various kinds of situations leading to
unwarranted litigation. Even if some damages were to be paid for breach of contract or an
employee, who was under bond and left a company on payment of bond amount, Show Cause

Notices for the recovery of tax on damages and notice pay had been issued.

10.25 The issues arising out of taxation of activities by way of “agreeing to the obligation to
refrain from an act or to tolerate an act or a situation, or to do an act” were deliberated in
detail. It was felt that the entry was being very widely and at times erroneously interpreted.
Fitment Committee recommended that the issues involved may be clarified by way of the
enclosed draft circular. The draft circular is based on the basic principles of GST law, Indian

and international jurisprudence and international VAT/GST guidelines and practices.

10.26 Joint Secretary, TRU discussed the agenda regarding the items on Annexure IVA

relating to tour and hospitality sector. The Hon’ble Member from Delhi queried regarding
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liability of GST by an employer hiring a vehicle for the employees as to whether it would be
under Reverse Charge Mechanism or otherwise. If a company hired the vehicle for its
employee on both time charter and voyage charter basis, then how will it be differentiated.
Joint Secretary, TRU informed that on the previous day he had explained in the officers’
meeting that the motor vehicle Act did not differentiate between vehicles on the basis
whether they were given on time charter or voyage charter. The same vehicle can be hired for
transport from point A to B or it can be hired for a period of time. Where the contract is for
renting a vehicle for a specified period of time, Reverse charge mechanism would apply.
Further, Joint Secretary. TRU informed that since this was only clarificatory in nature and it
shall be circulated among the state officers before issuance, if they have any input or

suggestion, the same can be added.
The Council agreed on this.

10.27 He further explained Annexure IVA to the Agenda related to recommendations of
Fitment Committee on issues related to tour and hospitality sector, which had suffered
severely in the Covid pandemic. He informed that there were 3 proposals before the Council.
One is that due to place of supply provisions in respect of accommodation and other services,
ITC is not available to tour operators and hence GST should be charged to such an extent that
is fair and reasonable, and the rate should be rationalised to that extent. So, in- principle
approval of the Council was being sought for Fitment Committee to engage with the trade
and come up with suitable suggestions in the next Council meeting. The second issue was
regarding an Indian tour operator conducting a tour for a foreign tourist partly in India and
partly in neighbouring countries. GST dispensation at present was such that the entire tour
gets taxed in India and hence, the tour operator pays tax even on the component which he was
providing outside India. It was proposed before the Council that GST may be charged only
on the domestic component of such composite tours. To avoid disputes/ misuse, valuation of
the foreign and domestic components of such composite tours could be calculated based on
the proportion of the number of nights for which tour was conducted outside and within
India. To ensure that balance remains in favour of domestic tourism in such composite tours,
it may be prescribed that this concession shall be provided for say maximum of half of the
duration of the tour or actual period. The Council agreed with the proposal for charging GST
only on domestic component in the manner as presented by the Fitment. The third issue was
specificalily related to Andaman and Nicobar Islands where the travel between two islands by

vessel was exempt if it was by public transport other than predominantly for tourism purpose.
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Fitment Committee agreed that transport by vessels is a mode of transport rather than a

luxury and approved the proposed clarification.

10.28 Hon’ble Member from Karnataka praised the margin scheme as this would give a
boost to tourism but stated there were other businesses which were claiming to be categorised
under marginal scheme. So the margin scheme should be very carefully drafted; otherwise,

undeserving businesses would get benefited by such a margin scheme.

10.29 Hon’ble Member from Delhi agreed with the view of the Hon’ble Chief Minister from
Karnataka and asked the Council some time to further study and examine the margin scheme

before concluding it since only in- principle approval had been sought on this.

10.30 Hon’ble Member from Kerala raised the point that destination-based billing concept

should not be diluted.

10.31 Hon’ble Member from Goa also agreed with the view of the Hon’ble Member from

Kerala.

10.32 Hon’ble Member from Uttarakhand stated that they wished to be included in the
discussions of Fitment Committee on this important issue of the place of supply. On which
Joint Secretary, TRU informed the Council that place of supply was not being touched in this
issue. The Chairperson directed that this topic should go back to the Fitment Committee and
the States who had raised their concerns should be invited to speak in the Fitment Committee.
Hon’ble Member from J&K also requested to be part of these consultations. Hon’ble Member
from Tamil Nadu suggested to examine case studies in this regard to which the Council
agreed. Accordingly, Council directed that proposal relating to margin scheme be re-

examined by the Fitment Committee comprehensively taking all aspects into account.

10.33 Joint Secretary, TRU proceeded with the recommendations of the Fitment Committee
on positive list of services to be specified in Sr. No. 3/3A of Notification No. 12/2017-CT(R)
which were presented as Agenda in Annexure-IV B. He informed that this agenda flows from
the previous GST council meetings. There were certain exemptions on pure services provided
to the State governments, Central government, UTs or local authorities as their inputs for
discharge of functions under the constitutional provision of Article 243G and 243W.
Similarly, on composite supplies of goods and services provided to Central, State
Governments, local authority and Union territories where the goods component was not more

than 25%, similar exemption existed. He further added that in the previous Council meeting it
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was directed that inputs from each State should be taken based on which a positive list of
services to be exempted had been drafted. In the relevant notifications, ‘public authority’
word had been proposed to be inserted because in certain States, local authorities had been

replaced by public authorities.

10.34 Hon’ble Member from Tamil Nadu informed that the services provided by the local
bodies may be the most important services to the citizens, the list in the schedules listed about
29 services for the panchayats and 18 for the municipalities whereas the present list only had
about 6 items. The proposed list excludes many items which involve manpower outsourcing.
This will lead to huge expenditure to Exchequer. Most of the States were very heavily
burdened by pensions and were unable to hire at the level that they used to do in the past.
Tamil Nadu had also given Joint Secretary, TRU a paper stating that the local bodies
provided services to citizens where there is no question of abuse as it is a public entity and
subject to audit and scrutiny. GST on services or composite goods and services purchased by
local bodies would be a huge burden on them and effectively on the State who finances these

local bodies.

10.35 Hon’ble Member from Uttar Pradesh stated that such public services should be
exempted, while commercial activity should be charged to tax. He suggested to bring cattle
ponds into exempted list and added that the electric vehicles in urban areas should also be

brought under exemption.

10.36 Hon’ble Member from West Bengal put forth that she agreed with Hon’ble Ministers
because these pure service items were large in number and now it had been reduced to only 6.
Further, this move would be a burden on exchequer as these services were provided by local

bodies funded by the government.
10.37 Hon’ble Member from Haryana suggested to include vocational training in this list.

10.38 Hon’ble Member from Delhi also agreed with the views of the Hon’ble Member from
Tamil Nadu.

10.39 Hon’ble Member from Andhra Pradesh also was of the view that due to burden of
committed expenditure and pensions the local bodies were forced to go for outsourcing. He

requested for exempting the entire outsourcing part of the functioning of local body.

10.40 Hon’ble Member from Telangana was also of the same opinion.
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10.41 Hon’ble Chairperson directed that the proposal be sent back to the Fitment Committee

to take the inputs from all the States which had voiced their concerns.

10.42 The Secretary informed the Council that item 63 in Annexure-V to the Agenda may

be kept pending as some inputs from Gujarat were to be taken into consideration.

10.43 Joint Secretary, TRU explained the issue pertaining to tax rate on ropeways which
was discussed in previous GST Council meeting. It was requested by Himachal Pradesh that
ropeway travel should be brought down to rate of 5%. Himachal Pradesh had made
presentation before the Fitment Committee. The two issues before the Fitment Committee
were as to what should be the rate and what category of services should be taxed at lower
rate. If they were to be considered as transport, whether tourism ropeway should be included
or not. On this, the Fitment Committee recommended that like any other transport services,
5% GST rate with ITC only of input services should be allowed and Himachal Pradesh also
agreed with this proposition because then it brings them on parity with other transport
services. On the other issue of possibility of differentiating between ropeway for public
transport versus ropeway for tourism, Fitment Committee opined that this kind of

differentiation would lead to litigation.

10.44 Hon’ble Member from Himachal Pradesh thanked for putting the issue of ropeway in
the Council. He stated that Himachal Pradesh had to go to Hon’ble Supreme Court for the
various approvals for the laying of roads due to forest area issues. Himachal Pradesh had
difficult terrain for example Kinnaur, Lahaul, Spiti, Chamba and other interior areas which
were sometimes under cover of snow due to which even the agriculture produce could not be
transported from the orchards. He emphasised that ropeway was not only important for
tourism but crucial for normal transport. It was not luxury but necessity in a hilly state like
Himachal Pradesh. Therefore, he requested the Council that the ropeway transport should be
kept at 5% tax rate with ITC of input services. He further informed that Solar projects were at
5% GST while Hydro Projects were 18% GST thus making them unviable due to higher

costs. He requested the Council to bring hydro projects to 5% GST rate.

The Council approved the 5% GST rate on transport of goods and passengers by

ropeway with ITC of input services.
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The Council agreed with all other items in Annexure IV, V and VI to the Agenda item

No.6 and recommended accordingly.
Agenda item 7: Agenda note on C-PACE Project for Ease of Doing Business in India

1. In respect of agenda note on C-PACE Project for Ease of Doing Business in India, it
was stated by the Secretary that the Ministry of Corporate Affairs was planning to launch a
Centre for Accelerated Exit as a part of Ease of Doing Business for which they had
requirement of Nodal Officers from the Department of Revenue and that two Officers were
being nominated for this purpose for which approval was being sought from the Council who
would take care not only of the Centre but also coordinate with the States towards ease of

doing business.
Agenda item 8: Review of revenue position under Goods and Services Tax

12. Regarding review of revenue position under Goods and Services Tax, the Secretary
stated that the revenue had shown a healthy trend. It had grown at about 30% in the last year
while GDP was growing at the rate of 19.5%. In the current year too, revenue of Rs.1.67
lakh crores were collected in the first month April 2022 and Rs.1.4 lakh crores in the month
of May and that the month of June would shows a similar trend. He stated that in the
Financial Year 2018-19 revenue grew at 9% and then it was the COVID period but in 2020-
21 growth was around 30%. An estimate had been made that if a revenue of Rs.1.55 lakh
crores on average is collected, then growth would be about 25% and in case this average goes
to Rs.1.60 lakh crores then growth would be 28%-29%. 1f the GDP goes up by 15-17 per
cent, the buoyancy would be very high.

12.1  He observed that all around efforts were made by the States and all formations to

increase the revenue and revenue had gone up.

Agenda Item 9: Report of Group of Ministers (GoM) on feasibility of implementation of

e-way bill requirement for movement of gold and precious stones.

13. The Secretary requested the Hon’ble Member from Kerala to pilot item number - 9 of
Volume-2 i.e., the report of Group of Ministers on feasibility of implementation of e-Way bill

requirement for movement of gold and precious stones.

13.1 Hon’ble Member from Kerala thanked the Secretary and informed the Council in the

37" GST Council meeting held on 20.09.2019, a GoM consisting of Finance Minister of
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Kerala as the convener, the Hon'ble Deputy Chief Minister of Bihar, Gujarat, Finance
Minister of Punjab, West Bengal and Minister for Home from Karnataka was constituted by
the GST Council Secretariat vide O.M. dated 22.11.2019 and the mandate of the GoM was to
examine the feasibility of implementation of e-Way bill requirement for movement of gold

and precious stones or to suggest alternative ways and mechanism for controlling tax evasion.

13.2  The GoM suggested that states should be allowed to decide about imposition of the
requirement of e-Way bill for intra-state movement of gold and precious stones within their
States, with a minimum threshold of Rs. 2 lakh and the States could decide any amount above
that amount as a minimum threshold and for filling up the e-way bill forms, only part-A of
the e-Way bill would be required without any need for filling part-B of the e-Way bill to

ensure security of transportation.

13.3  The Hon’ble Convenor further explained that the reasons of suggesting e-way bill was
to enable the officials of field formation in the city to identify whether the gold being
transported was inter-state or intra-state. Further, the GoM suggested that the E-invoicing
should be made mandatory for B2B transactions by all taxpayers supplying gold/precious
stones (goods of HSN 71) and having annual aggregate turnover above Rs.20 Crore. Further,
the issue of levy on GST on reverse charge mechanism (RCM) basis on purchase of old gold
by registered dealers/jewellers from unregistered persons may be referred to Fitment

Committee for detailed examinations.

13.4  The Secretary invited comments from Bihar, West Bengal, Gujarat and Punjab who
were the other Members and further stated that it was being left to the States to implement the
eway bill and its threshold limit and only part-A of the e-way bill would be implemented. The
Part-B which discloses the identity of the person/transporter would not be declared and this

would ensure his security.

13.5 Hon’ble Minister from Odisha suggested that prescribing a minimum threshold should
be left to the States. The Secretary clarified that the implementation was being left to the
States and the States had the option to fix the threshold limit at Rs.5 lakhs or Rs.10 lakhs
also. He further clarified that Centre was giving liberty to the respective States and that it was

up to the states to implement or not to implement the recommendations.

Decision: The GST Council approved the recommendations of the GoM.
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Agenda Item 10: Proposal to apportion IGST amount of Rs. 27,000 crores for the
financial year 2022-23 on ad-hoc basis

14. The Secretary invited the Joint Secretary (DoR) to present the agenda. Introducing the
agenda item, Joint Secretary (DoR) stated that the normal IGST apportionment is done as per
Section 17 of the IGST Act, 2017 which is based on the cross utilization of credit between
IGST, CGST and SGST but it was observed that every month there was some amount of
IGST left un-apportioned which mainly happened due to not utilization of the IGST credit in
that month by the taxpayers. Accordingly, ad-hoc apportionment of the IGST, which
remained in the Consolidated Fund of India, was done on regular basis. He further apprised
the Council that Rs. 27,000 Crores is estimated to be left un-apportioned by the end of June,
2022. The apportionment will be done on ad-hoc basis, 50% to Centre and 50% to States/UTs

and the proposal is put up before the Council for its approval.

14.1 Hon’ble Member from Delhi stated that the IGST amount should not be left un-
apportioned in Consolidated Fund as had happened before in 2018. The Secretary assured due

care would be taken.

14.2  Thereafter, the Hon’ble Chairperson stated that this had happened then because the
Council did not have a formulation on the same at that time. She further stated that she went
into depth to understand why it happened in 2018 and even though the financial year was
over, she ensured that the error was corrected. She stated that there should be a way to share
the IGST on real time basis rather than seeking the approval of the same from the Council

every time.

Agenda Item 11: Agenda Note on amendments fo provisions relating to GSTAT in

CGST Act, 2017

15. The Secretary introduced Agenda item 11 which was a note on amendments to
provisions relating to GSTAT in CGST Act, 2017. He stated that the Courts, the Standing
Committee on Finance and other Committees had emphasised the need to set up the
Tribunals. In the absence of Tribunals, people were being forced to file Writ Petitions and a
number of cases had been decided by the High Courts and by the Hon’ble Supreme Court in
place of Tribunals. He further informed that since the GST Tribunals would decide on

matters pertaining to CGST, SGST and IGST which would affect the States and Centre and
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therefore, parity had to be maintained in the membership between States and Centre. The
Secretary informed that that process would still take time because the Act needed to be
amended and then the Rules were to be formulated and the process of selection of Members

would take place. He invited JS DoR to make a presentation.

15.1  Joint Secretary, DoR gave a presentation before the Council which is attached as

Annexure-5.

15.2 Hon’ble Member from Uttar Pradesh submitted that there should be a time bound

exercise and they would proceed accordingly.

15.3 Hon’ble Member from Maharashtra could not attend the meeting however he had sent
his written comments on this agenda vide letter dated 27/06/2022. He expressed sincere
thanks for the invitation to Council meeting and placed his remarks on the behalf of the State
of Maharashtra on the Agenda Item No.11 on Amendments to provisions relating to GSTAT
in CGST Act, 2017. The letter stated that the said agenda refers to various important court
rulings and the Tribunal Reforms Act, 2021, which require careful study and extensive
examination. However, prima facie, following issues had been noticed and require careful

consideration from the point of view of the States:

a. Section 109(3): The constitution of members of Principal Bench reflects
inadequate representation to the States,

b. Section 109(6): There should be provision of one default Bench in States in
the Law itself (sans Council nod afterwards) with further expansion in
Benches requiring Council recommendation,

c. Section 109(10): Increasing limit of 5 Lakh for a Single member bench.

d. Section 109(12): Transfer to Technical Members (State) by President of PB
should be within the State,

e. Section 110(1) (d) :

i.  The qualifying criteria for Technical Member (State) require a
relook, especially with respect to selection from State cadre
Group A officers.

ii.  Also, States should be given liberty to decide the rank of the
candidate for the purpose of appointment as Technical Member
(State). This is especially because for Technical Member
(Centre) no qualifying rank is specified.

iii.  Further, “..or in the field of finance and taxation:” requires

relook because, the word ‘finance’ includes treasury
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department, whose inclusion may not be intended. ‘Taxation’
should include VAT and GST.

f. Section 110(2A): The selection of Technical Members (State) should
mandatorily be from home State.

g. Section 110(3): The balance between appointments of the number of
Technical Members from the Centre and States and their balance at the
location, within State and within country should be maintained from the
inception of the Tribunal.

h. Section 110(4): The Chief Secretary as a member of Search cum Selection
Committee (ScSC), should be from the State of the Bench to which
appointment of Technical Members of that State is being considered,

i. Section 110(5A): Instead of recommendations of Panel of two names for one
post of Technical Members, the ScSC should recommend only one name for
one post of Technical Members,

j. Section 110(9): There should be no reappointment of Technical members, the
reason being that it would not give enough opportunity to others. Moreover,
tenure period of 4-year as a Technical Member is fairly long period.

154 Hon’ble Member from Tamil Nadu recommended for constitution of a Group of
Minister (GoM) to address the issues where legal, council and executive functions are
blurred, within a time frame of 2 to 3 months and GoM could come back with a design which
keeps the making of the Council in sight. That the Council represented the elective Members

and the Council should not just do that because the court had ordered.

15.5 Hon’ble Member from Gujarat submitted that as the issue was long pending for the
last five years, the formation of GSTAT should be taken up on priority. There must be State
level Tribunal with High Court Judge. The Member further elaborated that right now the
proposition was for the constitution of a National Tribunal and if they constituted a National
Tribunal, there would be a number of issues regarding replacement, selection of Members as
well as its functioning. He suggested that State level Tribunals should be constituted as all

those issues could be addressed and the functioning would be much better.

15.6 Hon’ble Member from Delhi stated that Council was formed by the GST Law and the
spirit of the GST Law was federal. That everything or any decision that they took, the
outcome had to be Federal and not Central oriented. Regarding the formation of State level
benches of Tribunals, he raised few observations such as whether the Technical Member
would be from State or Centre Services, whether the Technical Member would be
transferable from one state to another which appears to be Central not federal in structure. He

also sought clarification regarding re-appointment of the Members. He further supported the
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view of the Hon’ble Member from Tamil Nadu to form a GoM which could consider all
aspects specially how to keep the structure and character of the Tribunal Federal rather than

Central and give its report in 3 months’ time.

15.7 Hon’ble Member from Uttarakhand stated that all the Technical Members in the
Tribunal in the State should be of the All India Service Officers of respective state or from

the respective State Services (serving or retired) only.

15.8 The Hon’ble Chairperson stated that that agenda was first discussed in the Law
Committee in which some states were represented. She said that the Law Committee did not
intend to centralise that and that she would go with the suggestion of forming the GoM and

that GoM could be given a reasonable time to submit its report to the Council.

15.9 Hon’ble Members from West Bengal, Karnataka, Andhra Pradesh and Haryana
welcomed the Hon’ble Chairperson’s proposal for setting up a GoM so that all aspects of the

matter could be looked into.

Decision: The GST Council decided to constitute a broad-based Group of Ministers
(GoM) to look into all aspects of the issue and submit its recommendations within a

reasonable time.

Agenda item 12: Ad-hoc exemption Orders issued under Section 25(2) of customs Act,
1962

16. In respect of the Ad-hoc exemption orders issued under Section 25(2) of customs Act,
1962 the Secretary observed that these were items, where approval was taken from the
Hon’ble Finance Minister in specific cases for exemption and were brought before the

Council for approval. The same were unanimously approved by the Council.

Agenda item 13: Recommendations of the 16™ IT Grievance Redressal Committee for

approval/decision of the GST Council

1T The Secretary asked the Joint Secretary, GST Council Secretariat to present the
agenda item 13 regarding recommendations of the 16™ IT Grievance Redressal Committee

before the Council. The Joint Secretary presented the agenda before the Council .

17.1 The 16" meeting of the IT Grievance Redressal Committee (ITGRC) discussed the

following cases -
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17.1.1  Four cases of TRAN-1/TRAN-2 filing forwarded by Nodal Officer: The Committee
recommended that out of the four (04) cases forwarded by the Nodal officers, the committee
did not consider two cases on merit as these were received by the GSTN after the due date i.e.
31.08.2020 and recommended for rejection as being time barred. The committee rejected the
third case on merit and decided not to consider any case forwarded by the Nodal officers to
GSTN after the due date i.e. 31.08.2020. The fourth case was recommended by the
committee to resubmit the details as the similar cases were allowed in the 6" and 9" ITGRC

meetings,

17.1.2  Sixteen cases of TRAN-1/TRAN-2 filing pertaining to Court cases: Out of sixteen
(16) cases which came through the court, committee considered five (05) cases falling under
Category Al on merit as the taxpayer faced the technical glitch and decided to recommend
for opening the portal to those five taxpayers. Regarding the remaining eleven (11) court
cases, ITGRC observed that existence or non-existence of the technical glitch was a matter of
fact and technical analysis confirmed that there existed no technical glitch in those eleven
(11) cases. Accordingly, ITGRC decided that those 11 cases were liable to be rejected on

merit.
17.2  Additional Agenda on legal issues (refund issues),

i.  M/s Futuristic Offshore Services & Chemical Limited; ITGRC took note
of the data fixes done by the GSTN and recommended the same.

ii.  M/s Alstone International: ITGRC took note of the technical analysis
done by GSTN and rejected the case on merit as the taxpayer did not face

any technical glitch.

17.3 Regarding one day late fee waiver for August, 2021 period for GSTR-3B late filing
due to payment issues with RBI, the ITGRC confirmed that there was a technical glitch in

that case and recommended for waiver of penalty and fine only

17.4 Regarding reset of submitted GSTR-1 for M/s Vodafone Idea Ltd.
(GSTIN:10AAACB2100P1ZC), the ITGRC approved the case without any precedent value
(as fait accompli). Further, it was decided that return filing error was not a data fix and GSTN
would not do it unless there was a demonstrated technical glitch and ITGRC had given its

prior approval.

Page 48 of 155

Minutes of 47th GST Council Meeting




St

MINUTE BOOK

17.5  Regarding Technical Issues requiring data fixes by GSTN through back-end utilities,
as per the SOP approved in the 15™ ITGRC meeting, GSTN identified ten (10) cases which

required data fix of the processed incorrect data through backend utilities.

Decision: The recommendations of the 16™ meeting of the ITGRC were placed before
the 47" meeting of the GST Council. After considering and due deliberations, The GST
Council agreed with the recommendations of the 16" ITGRC.

Agenda Item 14: Interim Report of the Group of Ministers (GoM) on Rate

Rationalisation for consideration of the GST Council

18. Introducing the Agenda item, the Secretary requested the Hon’ble Chief Minister of
Karnataka and the Convenor of the GoM on Rate Rationalisation to present the Agenda item

for further detailed discussion by the GST Council.

18.1  Presenting the Agenda Item, the Hon’ble Chief Minister of Karnataka and Convenor
of GoM in his opening remarks stated that the GoM was entrusted to give its report on rate
rationalization. He stated that the GST Revenue collection had fallen during successive
COVID waves in year 2020 & 2021. This necessitated the need to take steps to augment GST
Revenue so that additional mobilization of resources can be ensured. The GST Council in its
45™ Meeting held on 17" September, 2021, at Lucknow decided to form a Group of Ministers
to look into matters related to rate rationalization including reviewing the exemptions, tax

slabs, tax slab structures and correction of inverted duty structure to enhance GST revenue.

18.2  He further stated that States of Karnataka, Goa, Kerala, Rajasthan, Uttar Pradesh,
Bihar and West Bengal being the Members of the GoM had actively participated and given
their views on relevant subjects. Subsequently, after 46™ GST Council Meeting, the GoM
was asked to look into the issues of textile sector inversion also while deferring the increase
of rate from 5% to 12%. He stated that inputs on term of References of the GoM were invited
from all the States and UTS where a number of States provided their view on the matter in
written statements; that the Fitment Committee discussed those issues and placed suggestions
before GoM for consideration. He stated that so far three detailed meetings of the GoM had
been held to discuss the proposals and recommendations on review of exemptions and

correction of inverted duty structure were being submitted to the GST Council in the form of
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an interim report; that it was decided that further detailed discussions and suggestions were

required for submitting the report on tax rate slabs and slab structuring.

18.3  On the issue of inverted duty Structure, he stated that due to non- availability of
refund of accumulated ITC on services and capital goods in case of inverted duty Structure,
such accumulation increased the cost of supply and cost of entire chain supply went up which
made Indian manufactures and suppliers uncompetitive in relation to imports of goods &
services; that it also made Indian goods uncompetitive in international export market; that
ITC blockage also worked as an incentive to evade taxes; that if the inversion is corrected,
domestic manufacturer would be able to utilize the credit of tax paid on the inputs and no
burden will be passed on to the consumer and it will benefit the manufacturers too. He then
stated that three pronged approach was adopted by GoM while recommending the correction
of inverted duty structure; that the first one was retention of rate of tax on certain sensitive
items affecting common man as there were concerns that increasing GST rates on account of
such corrections might impact prices; that the GoM had adopted cautious approach while
making suggestions, for example items like utensils, tractors, some agricultural implements,
fertilizers, consumer sensitive items were left out at this stage; that the second approach was
disallowing refund in cases where inversion is not envisaged like edible oils, coal and other
items; that the inverted duty structure corrections were suggested by increasing or calibrating
the rate of tax in other cases. Following this approach, suggestions to correct inverted duty

structure on certain items had been recommended by the GoM.

18.4  He further stated that on the issue of works contract services, the GoM observed that
there was a need to correct the inverted duty structure, however, the increase of six percent
GST rate on works contract services provided to the Government may strain on the budget of
the States and the GST Council might take a final view on that issue considering that present
rate structure in works contract is causing inverted duty structure and has compliance issues.
On the issue of review of exemptions, he stated that exemptions on goods and services also
led to disruption of credit chain and blockage of ITC and therefore all the exemptions under
GST were examined by the GoM; that exemption on a few items which had consumer
sensitivity viz. bread , tea, coffee, poultry feed etc. were retained; that certain exemptions on
goods and services had been suggested to be rationalized and the proposed rate on such goods
would be the same as applies to the respective HSN code; that one of the majority category of
exemptions reviewed was exemption on unbranded food items including cereals. Currently,

only branded food items attracted tax and revenue from those items had fallen as compared to

Page 50 of 155

Minutes of 47th GST Council Meeting

X

S



MINUTE BOOK

the pre- GST regime. Therefore, the GoM was of the view that this could be simplified by
replacing the term branded with ‘pre-packaged and labelled’ and this would be in accordance
with the Legal Metrology Act & Rules; that in other cases, no rate change was being
suggested and such items sold loose and unlabelled would continue to remain exempt and

hence majority of consumers buying loose food grains would remain unaffected.

18.5  He then stated that under GST regime there was a free flow of ITC, hence, pruning of
exemptions on a list of services was also proposed to reduce the disruption in the credit chain;
that exemptions on the services which were mostly B2B supplies viz. common bio medical
waste treatment facilities might be withdrawn; exemptions on services provided by regulators
like RBI, SEBI etc. could be withdrawn so that the business entities consuming those services
could avail ITC. He further mentioned that some exemptions like differential tax based on the
value of supply as in case of hotel accommodation were prone to misuse. He then stated that
overall the GoM had taken into consideration various factors and had recommended to
correct rate distortions leading to inversion of duty and reviewed plethora of exemptions and
concessional rate in GST, correcting which would not only have positive revenue impact but
also remove distortions in GST. Concluding his statement, the Hon’ble Chief Minister of
Karnataka and convenor of GoM requested Joint Secretary, TRU/CCT, Karnataka to make
presentation on recommendations of GoM. Thereafter, the presentation (Annexure-6) on the
items on which the corrections had been recommended by GoM was made before the Council

for seeking views of the Hon’ble Members on the same.

18.6  As the presentation concluded, the Secretary opened the floor for discussion on the

same.

18.7 Hon’ble Member from Delhi stated that the GoM had presented an excellent report
before them and it also appeared from the report that the Members of the GoM unanimously
agreed to the suggestions presented in the report. He stated that after going through the report
minutely he realised that it was carefully considered. He stated that the report has been so
well prepared, considering all aspects, it would be appropriate that the report of the GoM
might be accepted in toto by the GST Council for its implementation.

18.8 Hon’ble Member from Goa thanked the Convenor of the GoM and all members.
Supporting the proposal given by the Hon’ble Member from Delhi, he stated that the GoM
had given such a good report after due deliberations on the inputs received from the

Members, Fitment Committee, officers and that it may not be prudent to discuss each item as
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the discussion might turn State specific rather than being focused on revenue. He mentioned
that considering all the aspects, the interim report as proposed would help in correcting
inversion in rates, rationalisation of exemption and also augmentation of revenue, though the
GoM needed more time to analyse how much increase in revenue would be there. He then

requested the Council to accept the interim report as suggested by GoM.

18.9  The officer from Bihar on behalf of the Hon’ble Member stated that Bihar agreed with
the report and also supported the proposal of increasing the rate on works contract services
provided to the Government from 12% to 18% but as it may have an additional financial
burden on the State exchequer, therefore she requested that proposal might be implemented in

a staggered manner.

18.10 Hon’ble Member from Tami Nadu appreciated the report of GoM and stated that he
agreed to most of the proposals, For example, he did not think that the increase of rate on
works contract services from 12% to 18% on supplies to Government/local bodies would be
net revenue neutral in the revenue devolution mechanism as reported in the presentation. He
further stated that this proposal would have a burden on the local bodies. However, since the
GoM’s recommendations were to be taken in toto, he would go by the recommendations of

the Council.

18.11 Hon’ble Chief Minister from Karnataka and convenor of the GoM thanked the
Hon’ble Chairperson for supervising major issues like inverted duty structures, exemptions
etc. that had been pending before the GST Council for a long time. He also thanked all the
Members of the Council who had agreed to the corrections and suggestions that the GoM has
made so far. He further mentioned that two other issues were pending before the GoM and
sought three months time for finalizing the same. He also stated that the GoM would take
inputs from all the States in writing and would deliberate on them with realistic approach. He

again thanked the Hon’ble Chairperson, Members and all officers for their contribution.

18.12 Hon’ble Member from Uttar Pradesh specially thanked the Hon’ble Member from
Delhi for his proposal of accepting the report of GoM in toto and also appreciated the
decisions taken by the GoM in its three meetings held so far. He also thanked Hon’ble

Member from Tamil Nadu for his positive remarks for the report.

18.13 Hon’ble Member from Haryana thanked the Hon’ble Chief Minister of Karnataka and
convenor of GoM for giving his detailed presentation on all suggestions recommended by the

GoM. However, on the proposal of withdrawal of exemptions on renting of residential
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dwelling for residential use [when supplied to business], he stated that if we tax this supply,
the business establishments which provided house facility to their small employees would
stop doing the same and suggested that there might be a threshold of the house rent amount

for taxing; the rent below that threshold limit might be exempted.

18.14 Hon’ble Chief Minister from Karnataka clarified that only the service of renting of
residential dwelling for residential use [when supplied to business] would be taxed as in case
of companies which they provided to their employees. The Hon’ble Member from Haryana
explained further that Gurgaon had a very big market of renting of houses and a company
might take many houses on rent for its employees out of which a few might have higher rent
and a few others might have less and further suggested that a capping might be done on the
rent amount to be taxable. The Hon’ble Member from Karnataka again reiterated that only
the service of renting of residential dwelling for residential use [when supplied to business]
was made taxable and renting to the general public for residential purpose was exempted.

however, the issue of capping on the rent might be deliberated further.

18.15 The Joint Secretary, TRU explained that there was a threshold exemption for services
also and the objective to exempt residential dwelling was to exempt the rent paid by the
individuals or non- commercial person as there should not be any tax burden on him. He
further stated that corporates were taking a number of other services for their employees also

and were paying tax on the same. There was no such differentiation there.

18.16 Hon’ble Member from Tamil Nadu stated that after this modification, there might be a
possibility that corporate might change the practice of renting a facility and giving that to
employees; that the corporates might compensate the individual employee for the house rent

paid by him and that might subvert the purpose of the proposed modification.

18.17 The Joint Secretary, TRU stated that while there may be certain such cases but the
corporate usually take accommodations on lease and give them to their employees and taxing

that supply was being covered as per the current proposal.

18.18 Hon’ble Minister of Tamil Nadu stated that there should be an exercise to know every
time an exemption was removed that how much impact it had on the revenue. He stated that
this study would help in understanding the reaction of market when a policy was changed and

they would learn from the experiment.
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18.19 Hon’ble Member from Chhattisgarh could not attend the meeting but he had sent his
written comments vide letter dated 28.06.2022. He suggested that tax rate slabs need to be
rationalised and there should not be more than two to three tax rate slabs. He further
suggested that revenue realization should come from efficient tax recovery and plugging

evasion rather than increase in tax rates which will benefit the consumer.

Decision: - For Agenda item 14, the Council accepted all the recommendations made in the
Interim Report of the Group of Ministers (GoM) on Rate Rationalisation and

recommended its implementation.

Agenda Item 15: Report of Group of Ministers (GoM) on GST System Reforms

19. The Hon’ble Secretary observed that the Group of Ministers (GoM) on GST System
Reforms comprised the following States Maharashtra, Haryana, Assam, Tamil Nadu, Delhi,
Andhra Pradesh, Chhattisgarh, and Odisha. As the Deputy Chief Minister of Maharashtra,
Convenor of subject GoM was not present, the Hon’ble Secretary invited the representative
officer from Maharashtra to present the issue. Thereafter, he gave a detailed presentation on

the Agenda item which is attached as Annexure-7.

19.1  The officer from Maharashtra stated that the GoM on system reforms was constituted
as an outcome of the 45™ meeting of the GST Council, this GoM first met on 24™ October
2021 and deliberated on what should be the strategy for the GoM to focus on various issues.
This GoM identified seven focus areas to work upon and decided to call suggestions from all

the States. All the suggestions were classified into certain groups and based on all these

recommendations, sixteen broad suggestions were identified to be taken up on case to case

basis and out of these, six to seven suggestions were identified for implementation.

19.2  The first issue on the subject was regarding the new registration and the biometric
authentication, second issue was to study the profile of new registrants from the system and
compulsory physical verification of these registrations, third was to check the existing tax
payers whether they were doing fake invoicing or not with the help of the system and take
them up for physical verification. Fourth item was regarding the Geo-coding of addresses. It
was observed that while seeking new registrations many tax payers were giving non existing

addresses/ false addresses. GSTN is proposing to make arrangements to fetch the meta data
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from the application such as addresses and make it available to tax administration to verify
online from the relevant utility website. The fifth item was to capture the electricity bill data.
Currently at the time of registration, many users were using the electricity bills which were
tampered with and submitting them as proof of addresses and Dept had no way of verifying
those addresses as that data of electricity bills was not captured in the system. Next was the
validation of the bank accounts. [t was observed that some of the bank accounts submitted by
the tax payers were not correct and field level checks required to be sent back to the GSTN

for doing better analytics.

19.3  The first step is to improve the registration process through biometric identification of
the high-risk applicants. On the basis of additional information, the new applicants would be
bifurcated in high risk and low risk applicants. Some of the high-risk applicants would be
selected for the biometric authentication. The details would be worked out in the Law

Committee meeting and Gujarat had agreed to do a pilot in this regard.

19.4  The second issue identified by the GoM for implementation was to do mandatory
physical verification. Presently whenever a new registration came into the system, it was
based on the officer’s assessment regarding the physical verification. Now based on some
data leads, the system would identify and would red flag certain cases and all those cases

would be assigned for physical verification.

19.5  The third was use of artificial intelligence and machine-based interdiction grounded
on suspicious behavior of existing tax payer. Presently, whatever leads were being thrown by
the BIFA system, all those leads would be converted into a task which would be monitored

and closely followed through MIS, so that all the cases were covered.

19.6  The next issue identified by the GoM was the online address verification of the tax
payers with the help of Geocoding. Whenever the tax payer would fill the address in the
application form, he would be prompted by the facility built by GSTN using mapmyindia
portal, who had a tie-up with the GSTN, to verify and Geotag every given address. So
whatever address he would be trying to enter into the system would be matched by the system
with the actual address so that there was no chance for him to fill in an incorrect address.
Further, for the existing users, all the addresses that had been filled would be tallied with the

utility. The detailing of that would be done by the Law Committee.

19.7  The fifth item was the electricity bill meter data capture during the registration

process. There was lot of information which was there in the State data bases which was not
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currently linked with the GSTN like registration data base, electricity data base or RTO data
etc. All these data bases provide a lot of cursive data which could be linked to the GSTN
system and used to do analytics. Many tax payers were submitting electricity bill as proof of
address but by tampering with the name and that could not be identified because that data was
not captured in the system per se in the form of information. One pilot was being proposed by
Maharashtra. All those electricity bill data would be captured at the time of filling the
registration application and then states would be speaking with the data bases of the utility
companies and would be verifying those electricity numbers. Once those numbers were
sorted out, that would be easy to figure out which applicants had been furnishing false data in

the electricity bills.

19.8  The second last item was about the use of incorrect bank accounts at the time of
registration. It was observed in almost all the States that many of the bank accounts filled at
the time of registration were incorrect in the sense that the name of the bank accounts did not
match with the registrants. Therefore, it was proposed that GSTN would tie up with the
NPCI, so that a check would be done. All that information would be fetched from the GSTN
system and would be submitted to NPCI and they would respond for each request and that
could be verified how many bank accounts were false. Some trials had been done by the

GSTN and the numbers were quite huge so some kind of methodology had to be devised.

19.9  The final recommendation of the GoM was regarding the task and case creation and
feedback mechanism in the BIFA office. Currently whatever verification analytics was being
done, the results of that were not being captured back in the BIFA system so neither the
officers were able to use them in effective manner (action taken was not visible on the leads),
nor the quality of analytics was improving for want of feedback. The idea behind that
mechanism was that whatever leads which were generated once verified in the field office,
the data would be fed back to the BIFA system. That way would not only improve the lead

generation and success ratio, but the officers would also become more efficient.

19.10 As of now, the GoM had identified six issues to be taken up out of sixteen issues
because all these issues were to be implemented by the GSTN after the approval of the GST
Council and GSTN would also need some time to implement them. There were still ten more
recommendations which would be taken up step by step in the third and fourth meeting of the

GoM for implementation.
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19.11 The representative officer from Maharashtra referred the matter to CEO, GSTN for
his comments. He informed the Council that GSTN had already started working on the
recommendations of the GoM and if all the approvals were received, they would implement

the changes in due course of time.

19.12 The Hon’ble Deputy Chief Minister from Delhi stated that the intent of the GoM was
to clean the system by using high end technology and progressive steps were finalized after a
lot of thought and deliberations. That steps like mandatory biometric authentication or
specially electricity bill verification or real time validation of bank accounts, the use of BIFA

leads in the feedback mechanism were in themselves quite progressive steps.

19.13 The Deputy chief Minister from Haryana asked to reduce the e-way bill threshold
limit to Rs 25000/ from Rs 50000/ and compulsory e-invoicing to be reduced from the
existing Rs.20 crore. The Hon’ble Member further proposed that it may be examined if meter

reading could also be recorded in E-way bills to avoid round tripping.

19.14 The Secretary clarified that the Law Committee had discussed the issue but did not
agree upon it as that would be too intrusive and the taxpayer’s reaction also had to be kept in
mind while taking such a decision. Further, he added that reducing the limit of e-invoicing is
being done continuously and regarding limit of Rs.25000/- for E-way bill would be very

small.

19.15 The Member from Tamil Nadu stated that the GoM needed to meet more in person
actively and on regular basis. The GoM also should meet the GSTN more frequently as a lot

more could be done on the systems.

19.16 The Deputy Chief Minister of Delhi spoke about sharing the fast tag integration data.
The Secretary stated that regarding fast tag integration, they had an App and requested the
Member from GSTN to explain the App.

19.17 The representative from GSTN stated that for fast tag integration, NIC had done some
work and an App had been given to the officers wherein live data was being shared.
Regarding covering a situation wherein if on the same route, a vehicle had moved multiple
times as indicated by the fast tag payments, they would look into developing the said analytic

and as and when developed, that would be presented before the Council.

19.18 The Deputy Chief Minister of Delhi stated that there was substantial information in
BIFA which by default issued a Red Alert and that fast tag data could also be an innovative
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way to add to BIFA analytics. So that an inspector sitting in his office could also see the links

and by default from the fast tag data, he could do random cross checking,.

19.19 The representative from GSTN stated that they were in the process of digesting the
fast tag data and that NIC was developing the App and once the process of digesting the data
with the GSTN began, they expected to deliver two three good use cases using fast tag data

within a period of next two to three months.

19.20 The representative from Tamil Nadu stated that whether the fast tag could be put on
the e-waybill as the App was already in existence, so that they would be able to cross check

immediately. The representative from GSTN stated that it was being attempted.

19.21 The Hon’ble Secretary invited the representative from Karnataka who stated that they
had already synchronized the fast tag data with the vehicle numbers and that they were able
to track the vehicle movements being done on the National Highways but not in the interiors
where the vehicle did not cross any tolls. He stated that there were certain ways in which inter
State movement done without tolls could not be captured. This issue needed to be tackled.

However, on the National Highways one could track the vehicle using the fast tag data.

19.22 The Hon’ble Member from Uttar Pradesh stated that with effect from November
2019, for a registered tax payer from another State, the availability of downloading data
pertaining to e-way bill was done away with and it could not be shared between two States.
The information sharing system between the Centre and States also needed to be strengthened

and if this could be developed, a lot of transparency could be brought into the system.

19.23 The Hon’ble Finance Minister asked the representative from GSTN to elaborate on
the issue. The GSTN representative replied that data sharing was being done as per the
direction of Law Committee and that there were some issues related to jurisdiction. That they
would put the proposal of Hon’ble Member from Uttar Pradesh before the Law Committee as
to how much information pertaining to the tax payer in respect of e-waybill could be shared
between different States. That GSTN was only an implementing agency and whatever

decision was taken by the Law Committee would be implemented by GSTN.

19.24 The representative from Tamil Nadu stated that since every transaction was being
registered in the GSTN portal, why should the data not be available to the States for cross

referencing and matching.
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19.25 On this, the Chairperson stated that Tamil Nadu and Uttar Pradesh had given the logic
for sharing the data and if any State could give any logic for not sharing the data. That since
no State had come up with any objection, the chairperson asked GSTN to look towards

sharing.

19.26 The Secretary observed that since the Law Committee was subordinate to the Council,

they would take it as a Council decision.

19.27 The representative from GSTN stated that he would start with integrating e-waybill
data sharing and as they moved along, they would take guidance of the GoM on IT, which
was a standing GoM and whatever was required to be shared, over a period of time, they
would develop the module. The Secretary observed that the Council agreed on the proposal

of Tamil Nadu and Uttar Pradesh pertaining to sharing of e-waybill data.

19.28 The representative from Madhya Pradesh stated that on the direction of the Chief
Minister, a task force was constituted to look into how the GST revenue could be augmented.
That one of the briefs before the task force was how to simplify the Registration procedure as
a part of ease of doing business so that trade could be strengthened. That through the medium
of API land records, electricity bill, lease deed, property ID, and digitized property details
available with the Urban Development Authority would be used to verify the information
being furnished at the time of Registration, so as to stop people from taking bogus
Registration. The task force also suggested the use of Artificial intelligence. In order to start
the pilot project in Madhya Pradesh, the Revenue department, the concerned department of
GOI and GSTN had already concluded a meeting and early decision for starting, the pilot

project was solicited.

Decision: The GST Council approved the recommendations of the GoM. The Council
also decided to share the data among the stakeholders for cross referencing and
matching. The GST Council then directed the GSTN to work on this under the guidance

of the Law Committee.

Agenda Item 16: Report of the Group of Ministers (GoM) on Casinos, Race Courses
and Online Gaming

20. The Secretary informed that there was a Group of Ministers (GoM) on Casinos, Race

Courses and Online Gaming which had submitted its report. He then, requested the Hon’ble
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Chief Minister of Meghalaya, the Chairperson of the Group of Ministers (GoM) on Casinos,

Race Courses and Online Gaming to present the report before the Council.

20.1  Hon’ble Chief Minister from Meghalaya stated that GoM was formed to look into the
aspects of Casino, race courses and online gaming. That the GoM was basically formed to
look a few aspects such as the valuation of services, the taxability of certain transactions
specifically in Casinos, changes if required in legal provisions of administration and
valuation provisions. That the GoM discussed those issues and agreed to defer them because

of the complexity of the issues and finally on February, 2022 the GoM was reconstituted.

20.2  He further stated that the GoM had looked into three major aspects.

. First was the rate, what rate should be applied to these three different sectors
whether that should be 18% or 28%.

= The second issue was whether GST should be charged on the commission that
was charged by the organizers or should that be charged on the entire value of
the stakes.

. Third issue was regarding Casino which was a very different game and a form
of betting with multiple factors. That in Casino, the different activities such as
entry fee, fees on the food that one ate inside, the fees on the chips that one
bought and even the transportation of the players were having different
aspects, and the GoM had to deliberate as to how to tax these different
activities within the overall casino activity. Further online gaming, horse
racing and casino were three very different activities though all had a sense of
betting and gambling but the way they were run was very different. That GoM
needed to find some uniformity in the rates and valuation while understanding
each of those games.

20.3 He presented a power point presentation (Annexure-8).

20.4 Based on above considerations, the GoM gave the following recommendations:

20.4.1 Imposition of GST on the activities namely, casinos, race courses, online gaming and

lottery should be uniform (in terms of rate and valuation).

20.4.2 For the purpose of levy of GST, no distinction should be made between those

activities merely on the ground that an activity was a game of skill or of chance or both.

20.4.3 GST may be levied at the rate of 28% on all activities namely Casinos, Race Courses

and Online Gaming.

20.4.4 Valuation:
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o In case of online gaming, the activities be taxed at 28% on the full value of the
consideration, by whatever name such consideration might be called including
contest entry fee paid by the player for participation in such games without
making a distinction such as games of skill or chance etc.

o In case of Race Courses, GST may continue to be levied at the rate of 28% on
the full value of bets pooled in the totalizator and placed with the bookmakers.

o Incase of Casinos, GST be applied at the rate of 28% on full face value of the
chips/coins purchased from the casino by a player.

o In case of casinos, once GST is levied on purchase of chips/coins (on face
value), no further GST to apply on the value of bets placed in each round of
betting including those played with winnings of previous rounds.

20.5 Entry fee to casinos: GST at the rate of 28 % was leviable on the services by way of
access/entry to Casinos on payment of consideration/entry fee which compulsorily included
price of one or more other supplies such as food, beverages etc.; that being a mixed supply.
However, optional supplies made independently of the entry ticket would be taxed at the rates

as applicable on such supplies.

20.6  The Secretary thanked the Hon’ble Chief Minister of Meghalaya for a very crisp and

very clear presentation and opened the floor for discussion.

20.7 Hon’ble Member from Tamil Nadu stated that two things need to discussed
extensively. That the regulation of those activities varied from state to state because gambling
sector was under the state regulatory ambit and all states retained the right to ban that, but
taxation was independent of the activity being allowed or not. That the second was regarding
improvement of the infrastructure, the technology, the data capture and identification models
to bring the betting into the light and avoid the likelihood of its moving into a grey or black
market. He further stated that all the Members sought to maximize revenue while reducing
those types of activities and having compliance to law. That it may not be relatively

exorbitant and there was still some scope of review.

20.8 Hon’ble Minister from West Bengal submitted that Rule 31A had already been upheld
by the Hon’ble Supreme Court. Two judgments were presented by Hon’ble Chief Minister of
Meghalaya i.e. one of M/s Sunrise Associates and other of M/s Skill Lotto; that the Hon’ble
Supreme Court had held that these three activities are actionable claims which could be taxed
under GST. Therefore, if they took into consideration the Skill Lotto case, they could not fix
separate system, the principle of valuation or rates for separate games having different
actionable claims. Further, right to participate and right to win were not separable; that was

what Supreme Court had said in M/s Sunrise Associates case, so while deciding the issues,
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that principle had to be taken into consideration. She stated that from loftery, west Bengal
received a huge amount of GST and that was almost 4,000 crores. Lottery had already been
decided in M/s Skill Lotto case; so while deciding the issues in case of casino, online gaming

etc. that principal had to be taken into consideration.

20.9 Hon’ble Minister from Goa submitted that Rule 31A had been upheld by the Supreme
Court and if the Council went by the GoM report that would lead to closure of the industry
and moving into more grey areas. He wanted that one had to look at the pre-GST model also
while deciding the taxation on Casino. He stated that if Council were to decide to charge on
the total chips that were sold that would certainly be heading for closure of casino. That he
had done a study and looked at the international best practices elsewhere in the world where
casinos existed and they charged tax on the gross gaming revenue. That the stakeholders were
not even asking for a reduction in the tax from 28%to 18% but a new formula to tax the
Casinos instead of what the GoM had recommended. That casinos, horse racing and online
gaming could not be clubbed together as each activity was totally different. That his simple
submission was to rethink as that needed proper inputs, more meetings with the stakeholders
and more information on the table for the GST Council to decide. That let the status-quo be

maintained till that time. The recommendations will hurt Goa which is a small state.

20.10 Hon’ble Chairperson thanked the Minister from Goa for the speech made by him. She
stated that the GST Council did not differentiate between big and small states. That this
Council never differentiated between one state or another and on the contrary put all of them
together in trying to see how best they could come up with solutions. That the Chief Minister
of Meghalaya had already briefed her on particular issue regarding Goa and if that was not up
to Goa’s expectations, then the Council could also permit the GoM to have a relook on
Casino only. That the GoM might be given another 15-20 days to look into that and come
back again if the arguments of the Minister of Goa had any fresh evidential or other
information. She appealed to the Member from Goa to submit all his documents, new fresh

data and relevant material and participate in the GoM one more time.

20.11 Hon’ble Member from Uttar Pradesh agreed with the Chief Minister, Goa that the
nature of all three activities were different and should not be clubbed together and he

welcomed Hon’ble Chairperson’s suggestion to reopen the discussion on Casino.

20.12 Hon’ble Member from Tamil Nadu stated that there are some profound issues such as

enforcement and movement of the activities into the grey market. The identification of locus
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is easy in casino, hard in racing, least in online gaming. That all the three games had that risk.
He further submitted that if the GoM had already submitted a report, like in the earlier case of
rate rationalization, either the Council should look into it entirely all over again or not at all.
That there were bigger issues there but if the GoM was to reopen, that should not be opened

for just one of the three industries rather it should be opened for all the three industries.

20.13 Hon’ble Member from Delhi appreciated the Chairperson for giving a window to
GoM to re-examine on limited issue as raised by Goa regarding casino. He stated that
gambling, betting and even liquor were some of the necessary evils and on the one hand, the
society wanted it not to happen but on the other hand if they existed, then the government
desired to collect tax on them. That he wanted the council to accept the report as whole but
respecting the submissions made by Goa, he agreed to the proposal to re-examine casino
issue and that other parts of report might be accepted. He further asked clarification regarding
place of supply of service for online gaming. The Convenor of Fitment Committee explained
that place of supply would be the location of the recipient i.e. the recorded address of the

recipient as in case of B2C supply.

20.14 Member from Delhi further stated that effectively that meant place of supply was the
location of the player and not the location of the online platform. That the council must

consider capturing the address of the person mandatory.

20.15 On behalf of the Finance Minister of Madhya Pradesh, the officer expressed the
opinion of the State that the GoM had proposed GST at rate of 28% on online gaming and
the service provider was expected to collect the tax from the consumer and deposit it in
government account. That two possibilities might exist, one, service provider might register
their servers outside taxable territory, but they should still be liable to pay tax, so there might
be no evasion. Second, they would like to flag the possibility of users accessing online
gaming portal through a virtual private network, in such case consumers who were actually
located in India, would access the online gaming portal through a virtual private network, in
which case, it would be impossible to detect the location of the customer since he should
appear to be located outside taxable territory. That it might also be noted that that was a
common practice with online Gamers dealing in high volume high value transactions. That
imposition of higher rate of tax might encourage users to access the online gaming portal
through VPN and thereby avoiding the imposition of tax. That Madhya Pradesh agreed that

tax needed to be collected on online gaming but that the rate should be kept such that
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minimized the possibility of evasion also. That service providers should be mandated to track
the location of the user of their platform perhaps by tracking the payments done by the user

on the online platform.

20.16 Hon’ble Member from Telangana requested to re-examine all the three issues instead
of just one. That Telangana had horse racing and the taxation as per the recommendations of
the GoM would definitely lead to the closure of industry or that would lead to illegal activity.
That in the broader interest, let all the three issues be re-examined. Hon’ble Chairperson then

asked Telangana to submit papers on that to the GoM.

20.17 Hon’ble Member from Karnataka stated that in principle, he agreed with the
recommendations of the GoM. That enforcement and implementation part were crucial and
that let the Law Committee in consultation with enforcement department, including state

enforcement department, come out with the roadmap.

20.18 Hon’ble Member from Gujarat suggested that place of supply in case of online
services was very important issue and that the address of recipient on record was the key
issue, so committee of officers might look into that as that was very important for taxation

purpose. The Chairperson directed Chairman CBIC to sort out the issue.

20.19 Hon’ble Member from Haryana stated that he totally agreed with what Hon’ble Chief
Minister of Karnataka had said. As regards place of supply he stated that either the address
had to be the permanent address where the player was registered or the place of the
transaction or the place of initializing the transaction. He further submitted that GoM could
have a re-look in case of casino but the Council might go ahead with the recommendations of

GoM on horse racing and online gaming.

20.20 Hon’ble Member from Tamil Nadu further stated that either the GoM’s
recommendations were taken in toto or they were given a chance to be reviewed again in

toto.

20.21 The Chairperson stated that the spirit of taking decisions in the Council had always
been consensus in the interest of the country. That some states yielded, some sectors yielded,
some industries yielded and some did not, but eventually, the Council arrived at something
which could effectively be implemented with reasonable surety. That the Council corrected
the faults which were observed on implementation of various provisions. That the clubbing

on these activities together was because all the three games were gaming, betting and
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gambling and that common thread between the three was betting and gambling. That the
common thread was not contentious at all and that was gambling and therefore, she would not
want anything that undermine the efforts made by the GoM. However, if some Members had
differing views, these may require examination by GoM to assess if there is a need to bring in
a certain calibration into the final recommendations. This may have to be done, taking into
account the point raised more than once by minister of Tamil Nadu such as need for a better
regulation, better technology etc. The Chairperson requested the Convenor of the GoM,
and the Chief Minister of Meghalaya, to elicit the information from Goa, Tamil Nadu,
Telangana, for their respective areas to put everything together and submit the report
by 15™ of July.

21. State Specific Issue raised by Hon’ble Member from Telangana

21.1  Hon’ble Member from Telangana raised a state specific issue with the permission of
the chair. The Member informed the Council that the issue was concerning place of supply
and was a fallback of bifurcation of the state of Andhra Pradesh. That some of the consumers
while mentioning their addresses had written place as Hyderabad but the state was mentioned
as Andhra Pradesh. Due to this, Telangana is losing revenue and he gave some instances such
as in case of Phone Pe, the revenue loss was Rs 120 Crores every year, Paytm, it was Rs. 125
Crores and ICICI Bank, it was 85 crores in the last four years. The issue was brought to the
notice of the Council which allowed negative reporting in the monthly return (GSTR-3B) to
help in stopping the revenue leakage/loss and requested to allow the same in the new return
format also. However, that was prospective and that request was to recover retrospective
revenue loss and sought the help of certain states such as Maharashtra, Karnataka, Delhi and

Andhra Pradesh as there is no specific mechanism to recover old dues.

21.2  The Secretary told that that was a tricky issue and the taxpayer should not be
unnecessarily burdened, however, Hon’ble Member from Telangana clarified that taxpayer
would be given refund but Telangana needs help from the concerned states. The Secretary
assured that the officers of the concerned states such as Telangana, Andhra Pradesh,
Maharashtra and Karnataka collectively would see what best solution could be provided to

the issue.

Page 65 of 155

Minutes of 47th GST Council Meeting

Ul

CHAIRMAN'’S
INITIALS




MINUTE BOOK

&

CHAIRMAN'S
INITIALS

22. General Discussion on Compensation

22.1 Hon’ble Member from Punjab stated that Punjab was an agrarian State and all the
taxes had got subsumed into GST. That Punjab might lose at least 50% of the revenue after
the end of compensation. Therefore, he requested to extend the compensation for another five

years.

22.2 Hon’ble Member from Karnataka stated that the purpose of compensation was to
compensate the States while adjusting to the new tax regime and that GST Council was very
active in taking decision and was a good platform for the States to discuss and put forth their
points. He further Stated that the Revenue collection had fallen during Covid time and he
appreciated the bold decision of compensating the States through loans. He Stated that entire
Council should deliberate in a holistic manner and conduct studies to find ways and means to
strengthen the finances of the State. He requested that a holistic decision on compensation

should be taken keeping in mind the financial health of the States.

223  Hon’ble Member from Andhra Pradesh stated that Andhra Pradesh had certain
concerns regarding the ceasing of compensation. He emphasized with statistics that Andhra
Pradesh had suffered huge revenue losses after the bifurcation of the State of Andhra
Pradesh. Now, the State is basically an agrarian State and hence, the GST collection has been

adversely affected. He requested that extension of the compensation be considered.

22.4 Hon’ble Member from Rajasthan stated that due to Covid, the finances of the State
were affected adversely and thus requested for extension of compensation for five years. He
further stated that deliberations and wide consultation could be done regarding the decision
for increasing tax rates. He requested to withhold the implementation of the decision for at
least one year. The Hon’ble Minister drew attention towards the delay in release of the

compensation amount.

22.5 The Hon’ble Chairperson replied that compensation had been settled to each State
from the Central Consolidated Fund of India in advance and that States had to get a certificate
from AG if any amount is due to be paid. That in the absence of AG Certificate, it was the

fault of the State concerned and not the Centre.

22.6  The Secretary further clarified that Rs.64000/- crore was distributed in advance to

help the States and for any difference in calculation, the State must submit the certificate

Page 66 of 155

Minutes of 47th GST Council Meeting

P

Shipra



MINUTE BOOK

from AG. That all the compensation due was paid to the States who had submitted the AG
Certificate and that Rajasthan had not submitted the AG certificate. On submission of such a

certificate, the dues would be paid immediately.

22.7 Hon’ble Member from Delhi stated that their financial situation has been strained due
to the Covid Pandemic and hence, it would be desirable to extend the compensation for
another five years. The restructuring of loans should also be taken to facilitate the
continuation of compensation. He further stated that decisions regarding the enhancement of

tax rates should be implemented immediately.

22.8 Hon’ble Member from Uttarakhand stated that the extension of the compensation

would be in interest of the State.

22.9 Hon’ble Member from Kerala stated that compensation may be extended for a further
period due to financial position of the States. He also stated that the ratio of Centre and State

should be changed from 50:50 to 40:60 in favor of the States.

22.10 Hon’ble Member from Goa stated that the out of the box plan of loan scheme helped
the States. He further Stated that theirs being a small State, it did not have many avenues to

increase the revenue.

22.11 Hon’ble Member from West Bengal also requested to extend the compensation in
view of the precarious financial situation of the States. She also drew the attention of the

Council to the SC court judgment in the case of Mohit Minerals.

22.12 Hon’ble Member from Himachal Pradesh first thanked the PM for introducing One
Nation One Tax in the country. That Himachal made substantial efforts to increase the
revenue but with less success. Before the introduction of the GST Law, there used to be
excise exemptions to the industries which were set up in this hill State for a specified period
and this had encouraged the industrialization of the State. He requested to give special status
again to the State of Himachal Pradesh. Further, after the introduction of GST regime, the
State of Himachal Pradesh suffered revenue loss as it was not a consuming State. The main
stay of revenue of the State is tourism and this industry had suffered a setback due to Covid.
The compensation of Rs.3600/- Crores was a big amount for a small State such as Himachal

Pradesh and the same may be continued.

22.13 Hon’ble Member from Tamil Nadu stated that though there was an increase in the

revenue as pointed out by the Secretary but the increase was not of 14% of CAGR
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(Compound annual Growth Rate) as was anticipated at the outset and that the 2 years of
Covid was an exceptional low period. He further stressed upon looking into the scheme of
constituting GoMs which appeared to him inherently inefficient as the Chief Ministers and
Deputy Chief Ministers as Convenors of GoMs may not have ample time to devote to the
GoM. Further, he reiterated the basic principles of the Compensation regime of compensating
those states which lag behind in revenue collection worked well. He requested to continue the
Compensation scheme and the earlier baseline of 14 % of the CAGR could be reset. He also
requested to make fundamental changes in procedures, methodology, usage of analytics,
setting up studies before and after the decisions as certain issues such as Horse Racing,
Casinos are unique to some States. He also requested that the GST council meetings may be
held as per the prescribed frequency in the Procedure and Conduct of Business Regulations of
the GST Council.

22.14 The Hon’ble Member from Odisha stated that at the time of introduction of GST,
States were given assurance to take care of their revenue at the annual growth rate of 14%
with the baseline of 2015-16. However, Covid had played spoiler to the original plan. He
further stated that there was a significant short fall in GST revenue as well as in the
compensation pool. He thanked the chair for the innovative idea of compensating the States
in the form of loan during Covid period. He said that the gap between the protected revenue
and the actual revenue had increased and if compensation was stopped, that would lead to
huge resource crunch and requested the GST Council to extend compensation for another five

years.

22.15 The Hon’ble Member from Puducherry stated that Puducherry was having the highest
gap between the protected revenue and the actual revenue. He stated that finances of the State
were affected not only due to Covid but also due to other State specific reasons. He gave
certain statistics of revenue gap and stated that Puducherry had yet to finalize the budget for
want of compensation. He requested to continue compensation for another five years from the

year 2022.

22.16 Hon’ble Member from Uttar Pradesh stated that introduction of GST had worked
well and that their State had taken steps to control the expenses but the Covid had spoiled the
finances of the States. He submitted to look at the taxation structure on certain items and to

devise strategies to achieve the pre GST revenue on these items. He further stated that though
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in principle, they did not seek compensation and wanted to be self-reliant but due to special

circumstances, the State requested to continue the compensation.

22.17 Hon’ble Member from Gujarat stated that GST is a prime example of cooperative
federalism and the decision making process of the GST Council represents the true federal
character of our country. He further stated that the compensation was one of the key factors
of the successful implementation. That Gujarat was a manufacturing State and had to lose
revenue after the introduction of GST. That Gujarat was a financially disciplined State and
their FRBM was within limits. That Covid had affected the State finances and requested for

continuation of the compensation.

22.18 Hon’ble Member from Haryana stressed upon enforcement and proper training of the
States’ officers by the central officers. He further stated that Covid period was a set back to
the revenue and compensation for at least two lost years might help the states and requested

to increase the compensation for at least two years.

22.19 Hon’ble Member from Chhattisgarh could not attend the meeting but he had sent his
written comments vide letter dated 27.06.2022. The Hon’ble Member stated that the
provision of 14% protected revenue should be continued for at least 5 years more. He stated
that the mining and manufacturing sector had suffered revenue loss in the State thus
compensation is much required. He further suggested that if compensation is not continued
then the 50%-50% share formula of CGST and SGST should be changed to 80%-70 % SGST
and 20%-30% CGST.

23. The Secretary thanked all the Members of the Council for a very fruitful meeting. He
stated that in the last two days, a number of decisions were taken which are going to help
both the State and the Centre in garnering more revenues and also making some concessions
to the taxpayers. The Secretary further stated that both the meeting of the officers and the
GST Council meeting were held in a very conducive environment. He placed on record his
heartfelt thanks to all the Members present in the meeting. He also specially thanked the
Convenors of the GoM who had made presentations of their recommendations and had
travelled to Chandigarh despite their very busy schedule. The GoM on Casinos, race courses
and online gaming would also have a look at the issue of taxation of online gaming, casinos
and horse racing once again and give the report in the next 15 days. In this meeting, it was
also decided to set up a GoM on the issue of constitution of Tribunals and if the GoM could

also submit its report by the end of the month, the next Council meeting would be held in the
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first week of August on these two items alone so that these important decisions could be

taken.

23.1  The Secretary also thanked the administrations of UT Chandigarh, Haryana and
Punjab for hosting the Council meeting at a very short notice. He also thanked all the Union
Finance Minister, the MoS, the Members of the Council, and all the officers who had come
from States and Centre and the officers from Secretariat who had been working overtime to

ensure that GST council meeting was successfully conducted.
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Annexures to the Draft Minutes of The 47" Meeting of GST Council

Annexure-1

List of Hon’ble Ministers from States/UTs attending the 47" Mecting of the GST Council on 28"& 29" June,

2022
S.
N Centre/States/UTs Name of Hon’ble Minister Charge
o
1 Govt. of India Smt. Nirmala Sitharaman Union Finance Minister
2 Govt. of India Shri Pankaj Chaudhary Minister of State for Finance
Minister for Finance. Planning,
) : Commercial Taxes, Skill
3 Andhra Pradesh Shri BugganaRajendranath
Development & Training and
Legislative Affairs
b ' Deputy Chief Minister-cum-Finance
4 Arunachal Pradesh Shri Chowna Mein -
Minister
5 Bihar Shri Tarkishore Prasad Deputy Chief Minister
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6 Delhi Shri Manish Sisodia Deputy Chief Minister
Minister for Transport and
7 Goa Shri MauvinGodinho Panchayat Raj, Housing, Protocol
and Legislative Affairs
: > : Minister for Finance, Energy &
8 Guijarat Shri Kanubhai Desai
Petrochemicals
9 Haryana Shri Dushyant Chautala Deputy Chief Minister
10 Himachal Pradesh Shri Sukh Ram Chaudhary Minister for MPP and Power
Advisor to Hon'ble Lieutenant
11 Jammu & Kashmir Shri Rajeev Rai Bhatnagar Governor, Union Territory of
Jammu and Kashmir
12 Karnataka Shri Basavaraj Bommai Chief Minister of Karnataka
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13 Kerala Shri K.N. Balagopal Finance Minister
} Minister for Commercial Tax,
14 Madhya Pradesh Shri Jagdish Devda 1
Finance, Planning & Statistics
Minister for Medical, Health &
; Family Welfare Department and
15 Manipur Dr. Sapam Ranjan Singh L :
Publicity & Information
Department
16 Meghalaya Shri Conard K. Sangma Chief Minister
17 Meghalaya Shri James K.Sangma Finance Minister
! S, et Minister for Finance &
18 Odisha Shri Niranjan Pujari

Parliamentary Affairs Minister
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19 Puducherry Shri Lakshminarayanan Hon’ble Minister for Public Works
20 Punjab Shri S. Harpal Singh Cheema Finance Minister
. ) ) Minister of Urban Development &
21 Rajasthan Shri Shanti Kumar Dhariwal
Housing Department
Minister to Tourism & Civil
22 Sikkim Shri B. S. Panth Aviation and Commerce &
Industries
o . Minister for Finance and Human
23 Tamil Nadu Dr. PalanivelThiagaRajan
Resources Management
Minister for Finance, Medical and
24 Telangana Shri T Harish Rao
Health
25 Tripura Shri Jishnu Dev Varma Deputy Chief Minister
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Minister of Finance, Urban

Development, Housing, Legislative

26 Uttarakhand Shri Prem Chand Aggarwal
& Parliamentary Affairs, Re-
organisation and Census
Minister of Finance, Parliamentary
27 Uttar Pradesh Shri Suresh Kumar Khanna 8
Affairs

= Minsiter of State (Independent

28 West Bengal Smt. Chandrima Bhattacharya

Charge), Finance Department
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List of the Officers from the Centre and the States/Union Territories attending the 47th GST Council Meeting

Annexure-2

on 28-29 June 2022

S. No ‘ Centre/ State/UTs Name of the Officer Designation/Charge
I Govt. of India Shri Tarun Bajaj Revenue Secretary
2 Govt. of India Shri Vivek Johri Chairman, CBIC
3 Govt. of India Shri D.P. Nagendra Kumar Member (GST). CBIC
4 Govt. of India Shri Sandeep Kumar Member (Tax Policy), CBIC
5 Govt. of India Shri Sanjay Kumar Agarwal ?:/Il;‘;x(\:bcr (Compliance Management),
6 Govt. of India Shri Vivek Aggarwal égg:é?lnglg_zz::::v »DER& OST
7 Govt. of India Shri Rajesh Malhotra DG (Media & Comm.). PIB, MoF
8 Govt. of India Smt. Mamta Varma Addl. Director General, PIB, MoF
9 Govt of India Shri Ritvik Pandey Joint Secretary, DoR
10 Govt of India il Boriay Miangsl Principal Commissioner (GST PW),

CBIC

Govt. of India

Shri G.D. Lohani

Joint Secretary, TRU
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12 GSTN Shri Manish Kumar Sinha CEO

13 GSTN Shri Dheeraj Rastogi EVP( Support ) & SVP (Services)
14 Govt. of India Dr. (Smt.) Shankari Murali Pr.CCA, CBIC

15 Govt. of India Smt. Chandan Mishra | CCA, CBIC

16 GST Council Secretariat | Ms. Ashima Bansal ‘ Joint Secretary

17 Govt. of India Shri S. S. Nakul f’\Sffta(;rISV[insler of Finance and Corporate
18 Govt. of India Shri Karma S. Z. Lhasungpa Additional PS to FM

19 Govt. of India Shri Kumar Ravikant Singh ‘ PS to MoS (Finance)

20 Govt. of India Shri Rajesh Gupta PA to MOS( Finance)

21 Govt. of India Shri Debashis Chakraborty OSD to Revenue Secretary

22 Govt. of India Shri N. Gandhi Kumar Director (State Tax), DoR

23 Govt. of India Shri Amaresh Kumar ég«l]giona] Sommissioners Ol FAY,
24 Govt. of India Shri Pramod Kumar | Director, TRU

25 Govt. of India Shri Vinay V Nayak Deputy Commissioner, TRU

26 Govt. of India Shri Syed Wasif Haider OSD, TRU
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27 , Govt. of India Shri Rahul Kumar Deputy Commissioner (TRU)
|
28 Govt. of India Shri D. P. Misra OSD to Chairman, CBIC
29 Govt. of India Shri Alok Kumar Additional Commissioner, GST PW,
CBIC
30 Govt of India Ms. Neha Yadav Deputy Commissioner, GST PW, CBIC
31 ‘ Govt of India Shri Amit Samdariya Deputy Commissioner, GST PW, CBIC
|
|
32 i GST Council Secretariat | Ms. B. Sumidaa Devi Director
i
[
33 ‘ GST Council Secretariat | Shri Kshitendra Verma Director
I
34 ' GST Council Secretariat | Shri Harish Kumar Deputy Secretarty
|
[
35 [ GST Council Secretariat | Shri S. S. Shardool Deputy Secretarty
|
36 GST Council Secretariat | Ms. Reshma R Kurup Under Secretary
37 GST Council Secretariat | Shri Joginder Singh Mor Under Secretary
38 GST Council Secretariat | Shri Manish Wadhwa Superintendent
39 GST Council Secretariat | Shri Manoj Kumar Superintendent
40 GST Council Secretariat | Shri Sachin Goel Superintendent
A 41 GST Council Secretariat | Ms. Priya Sethi Superintendent

CHAIRMAN'S
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42 GST Council Secretariat | Shri Rakesh Joshi Inspector
43 GST Council Secretariat | Shri Vijay Malik Inspector
44 GST Council Secretariat | Shri Tarun Assistant Section Officer
45 GST Council Secretariat | Shri Padam Singh Inspector
46 Andaman & Nicobar Shri Kuldip Singh Thakur Special Resident Commissioner
47 Andhra Pradesh Shri Gulzar. N x (Sé(;r)ci—;tga;zf[(;‘e;;?:;::r:((w TR
48 | Andhra Pradesh Shri S. Ravi Shankar Narayan e e e
49 Andhra Pradesh Shri K Ravi Shankar Commissioner (GST)
50 Andhra Pradesh Shri S Sekhar Additional Commissioner (IT)
51 Andhra Pradesh Shri L. Chandra Obul Reddy 0.S.D to Finance and CT Minister
52 ! Arunachal Pradesh Shri Kanki Darang Commissioner State Taxes

!
53 Arunachal Pradesh Shri Tapas Dutta Deputy Commissioner (GST)
54 Arunachal Pradesh Shri Ajay Saring PRO to DCM
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Commissioner & Secretary to the Govt

2 [ Qe A Jayaot Nardiker of Assam . Finance Department
|
|
|
56 Assam Shri Rakesh Agarwala Principal Commissioner of State Tax
: B Commissioner cum Secretary,
& Bibar Dr. Beation | Commercial Taxes Department
58 Bihar Shri Arun Kumar Mishra dex Export, Commercial Tpees
Department
59 Bihar Binod Kumar Jha JCST
Finance Secretary-cum-Secretary Excise
60 Chandigarh Shri Vijay NamdeoraoZade & Taxation, Excise & Taxation
Department. U.T., Chandigarh
g - . Excise and Taxation Commissioner,
> o
61 Chandigarh Shri Vinay Pratap Singh U.T., Chandigarh
62 | Chhattisgarh Shri Gauray Dwivedi Eringipal Searetac Commarcis]
7 Tax(State Tax)
63 Chhattisgarh Shri KhemrajJharia ﬁgdmona] Commmissionerof Stae T,
{
64 Delhi Shri Ashish Chandra Verma | Principal Secretary Finance
65 Delhi Dr. S.B. Deepak Kumar Commissioner, State Tax
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66 Delhi Shri Anand Kumar Tiwari Special Commissioner, State Tax
67 Goa Shri Shashikant Kandolkar P.A to Hon'ble Minister
68 Goa Smt. Ruchika Katyal Commissioner of State Tax

69 Gujarat

Shri J P Gupta

Principal Secretary to Government,
Finance Department

|
\
70 | Gujarat

Shri Milind Torawane

Secretary to Government (Economic
Affairs), Finance Department & Chief
Commissioner of State Tax

71 Gujarat

Shri Rajendra Kumar Patel

PA to Minister of Finance, Energy&
Petrochemicals

72 | Gujarat

Shri Riddhesh Rawal

Joint Commissioner

73 Haryana Shri Simarpal Singh Special Secretary to Deputy CM
| Addl. Chief Secretary to Government of
74 Haryana Shri Anurag Rastogi | Haryana, Excise and Taxation

Department

75 Haryana

Shri Shekhar Vidyarthi

Excise & Taxation Commissioner-cum-
Secretary to Government, Haryana

76 Haryana

Shri Siddarth Jain

Additional Commissioner
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77 Himachal Pradesh Shri Subhasish Panda Principal Secretary (STE)

78 Himachal Pradesh Shri Yunus Commissioner of State Taxes & Excise

79 | Himachal Pradesh Shri Rakesh Sharma Acxiape:a the Bon ble hember|
Additional Commissioner)

. R it Additional Chief Secretary, Finance

80 Jammu & Kashmir Shri Vivek Bharadwaj Departrient, Government of J&K

81 Jammu & Kashmir Dr.Rashmi Singh ?z;!(mussroncr St Taseh Dephruhet,

82 Jharkhand Smt. Aradhana Patnaik Sccrctary. Commerady Toxes
Department

83 Jharkhand Shri Santosh Kumar Vatsa Commisstones; Commengial Laeg
Department

84 Karnataka Shri Manjunath Prasad lf\’?nfnpal Searstary to Hog Wle- el

inister
. . OSD to Hon’ble

85 Karnataka Shri Rohan Biradar Chief Minister

36 Kittiataks Smt. C. Shikha Commissioner of Commercial Taxes,
Karnataka

87 Karnataka Dr. M.P. Ravi Prasad Addmona! Coibmissionerox
Commercial Taxes, Karnataka

38 Rariia Shri Rajesh Kumar Singh Additional Chief Secretary (Finance &

Taxes Department)
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INITIALS

Page 82 of 155

Minutes of 47th GST Council Meeting




§

MINUTE BOOK

Additional Commissioner-1, State GST

89 Kerala Shri Abraham Renn S.
Department
90 Kerala Dr.Shyjan PS to FM
\
i
91 Madhya Pradesh Shri Dilipraj Dwivedi OSD to Minister
92 Madhya Pradesh Smt. Deepali Rastogi Pricipal Secretary
93 Madhya Pradesh Shri Lokesh Kumar Jatav Commissioner, Commercial Taxes
94 | Madhya Pradesh Shri Manoj Kumar Choubey JCGST
95 Madhya Pradesh Shri Harish Jain AC, GST
96 Maharashtra Shri Rajeev Kumar Mital Commissioner, State Tax
97 Midharadiiea Smt. A. Shaila ; Govt Nominee and Secretary (Financial
Reforms)
98 Maharashtra Smt. VishakhaBorse Joint Commissioner, State Tax
99 Manipur Smt. Mercina R. Panmei Commissioner of Taxes, Manipur
100 | Manipur Shri YumnamIndrakumar Singh Asst. Commissioner of Taxes, Manipur
\
|
|
) Wo: Commissioner &Secretary, Taxation
101 | Meghalaya Smt.S.A.Synrem ETC Meghalaya
102 | Meghalaya Shri.L Khongsit Additional Commissioner State Tax Etc,

Meghalaya
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103 | Meghalaya Shri Mukesh Kumar OSD To CM
F

\
104 | Meghalaya Mr ShanborlangWarjri Under Secretary to CMO
105 | Meghalaya Mr. G. Nongrum Communications Executive , CMO
106 | Mizoram Shri R. Zosiamliana ; Additional Commissioner of State Tax

T

107 | Mizoram Shri Hrangthanmawia Assistant Commissioner
108 | Nagaland Shri WochamoOdyuo Additional Commissioner of State Taxes

J
109 i Odisha Shri Sushil Kumar Lohani g(é?n)szloner of Commercial Taxes &

!

5 — : ) Additional Commiissioner of

110 | Odisha Shri Nihar Ranjan Nayak Comimereial Taxes & GST

|
111 | Puducherry Shri. L. Kumar Commissioner of State Tax, Puducherry

’ Asst. CTO, Commercial Taxes

112 | Puducherry Shri. B. Balamourthy Department, Puducherry
113 | Punjab Shri KAP Sinha Additional Chief Secretary (Taxation)
114 | Punjab Shri Kamal Kishor Yadav Commissioner of State Taxes
115 | Punjab Sh, Ravrieét Singh Khurana é‘n‘ifclit'lt()mal Commissioner of State Taxes
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116 | Rajasthan Dr. Ravi Kumar Surpur “ Chief Commissioner, State Tax
|
‘\
117 | Rajasthan Shri Arvind Mishra Additional Commissioner, State Tax
118 | Rajasthan Shri Ashok Agarwal ' PA/PS to Minister
| .
119 | Sikkim Shri Manoj Rai | Commissioner, Commercial Taxes
120 | Sikkim Shri Keshab Subba ‘ Joint Commissioner, Commercial Taxes
|
121 )| Tamil Nadu Shri N. Muruganandama Additional Chief Secretary. Finance
! incinal y o 5
122 | Tamil Nadu Shri Dheeraj Kumar Yo !_Sccrf:tar)- Grmmissignes
: Commercial Taxes
123 | Tamil Nadu Shri S. Subhash Chardra Bose Joint Commissioner
124 | Telangana Shri K Ramakrishna Rao | Special Chief Secretary, Finance
125 | Telangana Smt. Neetu Prasad Commissioner, Commercial Taxes
126 | Telangana Shri N Sai Kishore SR Mymster {Additional
| Commissioner of State Taxes)
127 | Tripura Shri Brijesh Pandey Secretary, Finance Department
128 |“Tripura Ms. Rakhi Biswas ing-SSG, Chief Commissioner of State
129 | Uttarakhand Smt. Sowjanya Secretary, Finance
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130 ‘ Uttarakhand Dr. Ahmed Igbal Commissioner, State Tax

131 ’ Uttarakhand Shri Anurag Mishra Joint Commissioner, State Tax

132 | Uttarakhand Shri BhartenduShanker Pandey OSD to the Hon'ble Minister

133 | Uttar Pradesh Shri Nitin Ramesh Gokarn Principal Secretary, State Tax, U.P.
134 Uttar Pradesh Ms. Ministhy S Commissioner, State Tax, U.P.

135 | Uttar Pradesh Shri Paritosh Kumar Mishra Deputy Commissioner (GST)

136 | Uttar Pradesh Shri Amit Pandey | PS to FM

137 | West Bengal Dr. Manoj Pant ggs‘;t;‘%:‘::“c hief Secretary, Finmes
138 | West Bengal Shri Khalid Aizaz Anwar Commissioner of State Tax

139 | West Bengal Shri Shantanu Naha OSD to Minister
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Annexure -3

Presentation on issues
pertaining to GST law and
procedures

Officers’ Meeting before
47" Meeting of GST
Council

27% June 2022

@ATION
- AX
MARKET

Ratification of Notifications
and Circulars
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Agenda 2 : Ratification of Notifications, Circulars, Orders etc. (1/2)
[Vol 1- Pg. 120-152]

Notification Clrenlny/ O
Act Rudes ekt
rder Nos.

Notifications msued (No.
3572021 to 402021
CGST Aa

GST Rues Central Tax (Rate)

Notifications =sued (No.
o 2: 2021 and
2 $0022022)

Thirteen (13) Central Tax| |

5172022 snd 032022 “; |\ 10 extered the due dae of filing FORM GSTR-IB for the menth of Apeil, 2022

0872022) & nineteen (19)|

DescriptionRemurks

3 amendments to CGST Rales camed out: notf far mpl ion of vanous d of

45™ meerme of GST Couvasil & 1o miplement other GIC desssions, Some of the iportant decisions are

i to notify various provieons of Finsace Act, 2021 from 01.01.2022

to extend the due date for filmg annual retum for FY 2020.21 lnxu 31.12.2021 to0 28.02.2022:

i to mnplement eznvaxcing for the taxpayers baving aggregate tmover ding Rs. 20 Cr fiven|
Lst Apil 2022,

to extend the due date of payment of tax. in FORM GST PMT.04. for the moath of Apnil. 2022 by|

taxpayers who are umder QRMP scheme:

v o warve off late fee wnder section 47 for the period from 01.05.2022 ull 30,06.2022 for delay in
filiz FORM GSTR-4 for FY 2021-22,

vil 10 notify OGST rates of vasious services as recommendsd by GST Council m ita 43th mestmg
leld om 17.09.2021:

i, to exempt COST on specified medwmes used m COVID-19. up to 3lat December. 2021:

i, to implement spesial eomposition scheme for Brick Kilas, a8 recommended by GSTC in 43th

westing

Two {2} Union Territory
Tax Notifications issued
(No. 012022 to 022022)
Al wimeteem (19) Union
Territory Tax  (rate)
Notifications msued (No.
062021 ta 222021 and
012022 10 02°2022)

LIGST Aa

Notifs to impl t of varous decisions of 45

GIC decsstons

of GST Counal & to unplement other

Agenda 2 : Ratification of Notifications, Circulars, Orders etc. (1/2)
[Vol 1- P, 120-152)

Notification/ Circntar/ O

Act/Rules
rder Nos.

02:2022)

Nineteen (19) Imtegrated
Tax (rate) Notifications
imsued (No. D62021 to |Notf: to ! of vamous decisi of 45
222021 and 0L2022 1o | GIC desssions.

Description/Remarks

P

g of GST Counasl & to implement other

GSTdated 30.12.2021)

otlier GIC decwions, Some of the important deswions are
i Clasification on doubts related 1o scope of “Intennedary”|
i Clanficabon &= respect of certnin GST related msues:

Clanficatsan m;.udln; GST rates & classificabon (goods)
1. Clandi L licable GST rates & exemiphbons on certam servces:

5 =

and complance of notification 14/ 2020- Centrad Tax dated 215t March. 2020;
viin, Clarification on refimd relared issnes:
ix. Clanficabon on GST on service supplied by restawrants

1 %

Domvan & Dw for perod prior to merger with U T, of Dadean & Nagar Hoved

Circulars for smplementation of various decissona of 45 meeting of GST Council & 10 implement

. Clarificabon relating to export of senvices-condation (v) of sectians 2(6) of the IGST Act 2017:

Ten (10) circmlars issued |iv,  Clarification in respest of refund of tax spesified iy soction 77(1) of the CGST Asr and section
(Cirenlar No, 150/152021- 19(1) of the IGST Az
[RIVIETENN GST dated 20092021 to
Cocular No. 168/242021.
wi.  Clanfication = rup:cl cl applability of Dynamic Quxk Response (QR) Code on B2C mvoices

% Mechansm for filing of refund claun by the taxpayers registered in ershwhile L‘nmn Temtory of
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Agenda 3(I): Clarification on issue of claiming refund under
inverted duty structure where the supplier is supplying goods
under some concessional notification [Vol 1- Pg. 153-157

Issue:

< Hon’ble High Court of Guwahati in its order dated 02.09.2021 in the case of M/s BMG Informancs Pvt
Ltd. v, Union of India has observed that -

*  para 3.2 of the Circular No. 135/05/2020-GST dated 31.03.2020. is unsustainable in law as it bars
refund of mutilized ITC on account of mverted rated structure when the petitioner has supplied goods
at cancessional rate under the Concessional Notification of the Government of India:

*  Such cases are covered under section 54(3)(ii). whereas para 3.2 of impugned circular bars it.
Proposal
< LC has recommended to clarify through a civcular that:

= the refund of accumulated input tax credit on account of inverted structure as per clause (i) of first
proviso to sub-section (3) of section 54 of the CGST Act is admissible in cases where though input and
output goods are same. but the accumulation of inpwt tax credit is on account of rate of fax on inputs
being bhigher than the rate of tax on oufput supplies (at the same time) due to a concessional
notification issued by the Government,

< other than cases where output supply is either Nil rated or fully exempted: and

o alse provided that supply of such goods or services are not notified by the Government for their
exclusion from refind of accumnulated ITC under said clanse.

»  This would previde clarity to the trade and field formations and would reduce litigation on the bsue.

Agenda 3(II): Amendment in formula prescribed in sub-rule (5)
of rule 89 of CGST Rules, 2017 for calculation of refund of

unutilized Input Tax Credit on account of inverted rated structure

(1/2) [Vol 1-Pg. 158-163
Libiies (1/2) [Vol - Pg. 158-163]

< In case of M/s VKC Footsteps. the vires of Rule 89(5), providing for calculation of refund
of unutilized ITC on account of mverted duty structure, were challenged in the Hon’ble
Supreme Court of India on the ground that though clause (ii) of the 1* proviso to Section
54(3) provides for refund of ITC availed on both inputs and mputs services, however, rule
89(5) does not allow the refund of ITC availed on input services,

% Hon’ble SC in its judgment dated 13.09.2021 has upheld the vires of rule 89(5).
However, while upholding the vires of said rule, Hon’ble Court has observed that the
formula prescribed in Rule 89(5) seeks to deduct the total output tax on account of
inverted rated supplies from only one component of the ITC, namely ITC on input
goods.

% Accordngly, Hon’ble SC has requested GST Council to have a relook into the
formula as the formula makes a presumption that the output tax payable on inverted rated
supplies has been entirely discharged from the ITC accumulated on account of input
goods and there has been no utilisation of the ITC on input services.

% Hon'ble SC has suggested that the rule can provide for a deeming fiction or statutory
assumption for certain % utilization of ITC on input services for payment of output tax.
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Agenda 3(II): Amendment in formula prescribed in sub-rule (5) of
rule 89 of CGST Rules, 2017 for calculation of refund of unutilized

Input Tax Credit on account of inverted rated structure

Proposal: (2/2) [Vol 1- Pg. 158.163)

% LC Recommendations:

« n absence of any empirical data of percentage of ITC of mputs and nputs services utilized
for payment of output tax, if may not be possible to suggest any actual or deenung
percentage of ITC on mputs and mput services for payvment of outpul 1ax on imverted rated
supplies for the purpose of formula under rule 89(5).

»  LC has recommended to consider utilisation of ITC on account of inputs and input services
for payment of output tax on inverted rated supplies in the same ratio in which ITC has
been availed on mputs and mput services during the said tax period and to use this objective
critena to revise the formula prescnbed i rule 89(5) as suggested by Hon ble SC

= Accordingly, LC has recommended the following amendment in formula prescribed m
rule 89(5)

Maximum Refund Amount = {{Turnover of Inverted rated supply of goods and services) x
Net ITC + Adjusted Total Turnover} — {tax pavable on such inverted rated supply of
goods and services x ( Net ITC+ TTC availed on inputs and input services)}.

» This would bring more objectivity to the formula for calculation of refund of ITTC on
account of inverted duty structure.

Agenda 3(VI) : Issuance of clarification on various issues pertaining
to GST (1/3) [Vol 1- Pg. 176-184)

Issue 1t

< Circalar No. 14703/2021-GST dated 12.03.2021. vide which the para 41 of Circular No. 125/44/2019-GST dated
18.11.2019 was amended. provides to remove the restriction from availing the ITC of the tax paid on the deemed
expost supply by the recipient when the refund of tax paid on such deemed export s claimed by the recipient.

< The said restmiction was removed in order to enable the recipient of the deemed export supply 1o file refund duc to the
requirement of portal to debit the amount claimed as refund from the clectronic credit ledger

< Doubts have been raised by the ficld formations regarding applicability of the provisions of Chapter V of the
CGST Act, 2017 for such availment of ITC by the recipient an the tax paid on deemed export supply and regarding
the calculation of “Net ITC™ under the provisions of rule 8%(4) and rule 89(S) of the CGST Rules, m such cases
where the recipient of decmed expert supply claims ITC on the tax paid on such supply, for the purpose of claiming
refund of such tax paid.

Propesal:
% LC has recommended that these issues may be clarified through a clrcular -

*  [TC of tax paid ou deemed export supplies allowed to the recipients for claiming refund of such tax paid is not
ITC i rerms of the provisions of Chapter V of the CGST Act. 2017. Therefore. the ITC so availed by the
recipient of deemed expost supplies would sot be subjected to provisions of Section 17 of the CGST Act,
2017; and

*  Asthe ITC of inx paid on deemed export supplies allowed 1o the recipients for claiming sefund of such tax paid
is not ITC in terms of the provisions of Chapter V of the CGST Act. 2017, therefore. such ITC availad by
the recipient of deeted export supply for claiming refund of 1ax paid on supplies regarded as deemed exports
is not te be included in the “Net ITC™ for computation of refund of unwilised [TC on account of zevo-rated
supplies under rule 8%4) or on account of inverted rated structure under rule 8%(5) of the CGST Rules. 2017
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Agenda 3(VI): Issuance of clarification on various issues pertaining
to GST  (2/3) [Vol 1- Pg. 176-184]

Issue 2:

0

“ Doubts have been raised regarding interpretation of section 17(5)(b), as to whether the
provise at the end of clause (b) of sub-section (5) of section 17 of the CGST Act (providing
for availability of ITC where it is obligatery for the employer 1o provide the same to the
employees under any law) 1s applicable to the entire clause (b) or the said proviso 1s
applicable only to sub-clause (iii) of clause (b).

.

¢ Further. in the context of section 17(5)b). clanfication has been sought as to whether the
provisions of sub-clause (i) bar availment of ITC on input services by way of leasing of motor
vehicles, vessels or aircraft or whether ITC on mput services by way of any type of leasing 1s
barred under the said provisions.

Proposal:
% LC has recommended to clarify through a circular that-
* Proviso after sub-clause (i) of section 17(5)b) of CGST Act is applicable for all sub-
clauses (i), (i) & (iii) of section 17(5)(b);

=  “Leasmg” referred m sub-clause (1) of clause (b) of sub-section (5) of section 17 refers to
leasing of motor vehicles, vessels and aircrafts only and not to leasing of any other
items;

Agenda 3(VI) : Issuance of clarification on various issues pertaining
to GST (3/3) [Vol 1- Pg. 176-184)

Issue 3:

% Doubts have also been raised regarding the taxability of various perquisites provided by the employer to
its employees in terms of contractual agreement entered into between the employer and the employee

Proposal:
42 LC Recommendation:

*  The issue may be clarified through a civenlar, on the lines of earlier clarification made through Press
Release dated 10.7.2017, ie. supply by the employer to the employee in terms of contractual
agreement entered luto between the employer and the employee, will not be subjected to GST.

Tssue 4:

< Representations have been received seeking clarification on utilisation of the amounts available in the
electronic credit ledger and the electronic cash ledger for payment of tax and other liabilities in terms of
the provisions of the CGST Act.

Proposal:
¢ LC Recommendation

= Issue o clarification through a Circalar on nsage of electronic credit ledger and the electronic cash
ledger for payment of tax and other liabilities i terms of the provisions of the CGST Act

#  The proposal will bring clarity on the above mentioned issues and will reduce litigations.
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Agenda 3(VII) : Issue of compulsory registration for supplier supplying goods or

~

services through ECOs under section 24(ix) of the CGST Act, 2017 and allowing

Composition dealers to use E-Commerce platforms(l /3) [Vol 1- Pg. 185-191]

Issue:

o

*,
"

It has been represented that the mandatory registration requirement for every supplier
supplying goods through ECOs under section 24(ix) of the CGST Act. 2017, has resulted in
huge disparity between online and offline sellers. The online sellers, even if having mumover
well below the threshold limit, are required to get compulsorily registered under the existing
provisions. irespective of thew turnover

The composition scheme available as per Section 10 of CGST Act cannot be opted by sellers
selling on e-commerce platforms. by virtue of exception carved out under Section 10(2)(d). As
a result. there is again lack of parity between online and offline sellers. thereby discouraging

small sellers from operating on e-commerce platforis,

Similar issue has been raised by Ministry of MSME, Ministry of Textiles, Department for
Promotion of Industry & Internal Trade (DPIIT) and NITI Aayog, ete

Agenda 3(VII) : Issuc of compulsory registration for supplier supplying goods or

services through ECOs under section 24(ix) of the CGST Act, 2017 and allowing

Composition dealers to use Ti-Commerce platforms(2/3) [Vol 1- Pg. 185-191]
Proposal:
% LC has recommended for giving exemption from compulsory registration under section 24(ix) for specified

class of persons making supplies of goods through ¢-commerce operators using powers conferred under
section 23(2) of the CGST Act. subject to conditions thar-

The exemption is available wpto aggregate turnover on all India basis not exceeding the tmrnever

specified under sub-section (1) of section 22 of the CGST Act and notifications issued thereunder

They shall not make any inter-State taxable supply:

They would be mandatonly required to declare their Permanent Account Nnmber (PAN) and Principal
place of business

For each PAN, such uuregistered person shall be restricted to declare principal place of business in
only One State.

The ECO would be required to -

declare the supplies made by unregistered persons through them througl GSTR-8 statement (by
inserting a suitable table in it)

to ensure that no mter-State supply through them is allowed in respect of such unregistered persons
by making necessary checks and validations on their system ‘platform; failing winch the penalty would
be imposable on the ECO.

ECO will not be required to deduct amy TCS m respect of such supplies made by unrepistered persons
through them
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Agenda 3(VII) : Issue of compulsory registration for supplier supplying goods or
services through ECOs under section 24(ix) of the CGST Act, 2017 and allowing
Composition dealers to use E-Commerce platforms(3/3) [Vol 1- Pg. 185-191]

< LC has also recommended modalities for intra-state supplies of goods by unregistered persons through
ECOs.

% LC has further recommended that a special procedure wnder section 148 may be notified to allow
composition taxpayers to make imtra-State supply through ecommerce operators subject to the
following conditions:

*  he is not engaged in making any supply of goods or services which are not leviable 1o 1ax under this
Act;

* helis not engaged in making any inter-State outward sapplies of goods or services.

®= L is not 2 manufacturer of such goods as may be notified by the Government on the recommendations
of the Councik:

*  heis neither a casual taxable person nor a non-resident taxable person

4 Based on the in-principal approval by the GST Council. the detailed amendments/ notifications/special
procedures will be finalized by the Law Committee

% Council may like to decide on the date of implementation of the proposal. keeping in consideration time
required for preparedness by GSTN as well as ECOs.

» The proposal will bring parity between online and offline sellers of goods and has the potential of
providing tremendous spurt in the growth of MSMEs, thus facilitating trade.

Agenda 3(VIII) : Refund of unutilised Input Tax Credit on account
of Export of Electricity [Vol 1- Pg. 192.198)
Issue:

% Ministry of Power has represented about the difficulty being faced by the exporters of electricity in
claiming refund under GST on export of electricity.

* ‘Electrical energy” is wholly exempted from levy of GST. As electricity is classified as goods,
supply of electricity fo a counnry outside India is a zero-rated supply. Being exempt. the exporter of
electricity has only one option available for claming refund ie. the refund of unutilised ITC.

* Bemg intangible in nature, there is no requirement for filing of Shipping Bill Bill of Export in
respect of export of electricity.

*  However. the extant provisions under Rule 89 of CGST Rules. 2017 provide for requirement of
fumishing the details of shipping bill’ bill of export for claiming refund of unutilised ITC in respect
of export of goods. which is causing difficulty in claiming such refunds.

Proposal:
% LC has recommended:

* 10 make amendment in Rule 89(2) of the CGST Rules. 2017 to provide for a mew statement for

claiming refund of unutilised ITC on account of export of electricity. and

* to issue a circular prescribing SOP for refund of unutibsed ITC on account of export of electricity

fill system related changes are carried out on portal.

» This would facilitate the exporters of electricity in clalming refund of utilised ITC on zero rated
supplies.
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Agenda 3(IV): Clarification on various issues relating to applicability of
demand and penalty provisions under the Central Goods and Services Tax
Act, 2017 in respect of transactions involving fake invoices [Vl I- Pg. 166-170]

Issue:

¢ There appears to be lack of clarity in respect of various issues pertaining to demand
of tax and for penal provisions in cases involving issuance of tax invoices without
underlying supply of goods or services, and/ or availment of ITC in respect of such
fake invoices, leading to different practices by different authorities.

Proposal:
« LC has recommended to issue a circalar in form of FAQs:

= to clarify various issues pertaining to demand of tax and for penal provisions in
various scenarios where a registered person issues a tax invoice without
underlying supply of goods or services or both and/ or where a registered person
receives a tax invoice without any underlying supply.

» The propesal will bring uniformity in notices for demand and penaity issued on
completion of pending investigation in cases of fake invoices, thus reducing
ambiguity and litigation.

Agenda 3(V): Notitfying clause (c) of section 110 and section 111 of
the Finance /\Ct, 2022 [Vol I- Pg. 171-175)
Tssue:

< Vide section 111 of Fimance Act 2022, section 50(3) of CGST Act is amended with effect from 01.07.2017 to provide that
interest willbe payable on the wronely availed ITC oaly when the same is utilized.

= It is desisable that to provide clarity on the issue of payment of interest and to aveld Ntigatlons. section 111 of Finance Act
may be notified by the Centre at the earfiest.

= Also, the lod of ealculation of fnt uader section 30 of CGST Act needls to be prescribed through the rules,

@ Vide clause {¢) of section 110 of Finance Act 2022, sub-section (10) of section 49 of CGST Act is substituted 10 provide for
transter of any balance in electrome cash ledger of a registered person to electronic cash ledger of CGST and IGST of a distinct
persan.

= Ag there is wo provision of transfer of any amouat from or to SGST electronic cash ledger. the amendment Is required to be
notified ouly by the Centre and is not required to be notified by States/UTs

* It is proposed that the same may be notified by the Centre at the earliest based on the readiness of tunctionality by GSTN,
Proposal:
€  LC Reconumendations.
v Section 111 mnd clanse (c) of sechion 110 of Finance Act, 2022 may be potified by the Centre at the earfiest
*  Insertion of new rule SSB with offect from 01.07.2017 for providma for wethod of calculation of wsterest [for sectton /11].
s Iusertion of a sub-rule 87(18) [for clawse fe) of secrion 110]

% The council may slso decide the date from which other provisions of the Finance Act 2022 may be potified by tle Centre aad
the States’ UTs,

>  The propossl will remove smbiguities regarding levy of interest on wrongly availed ITC and will also provide for tramsfer
of batance in OGST wnd IGST cash ledgers between distinet persous, thereby improviag Houidity and cash Bows of such
LRAPAYers.
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Agenda 3(XIII) : Re-credit of amount in electronic credit ledger
through FORM GST PMT-03A [Vol 1- Pg. 238.245)

Issue:

% Difficulties are being faced by the taxpayers in taking re-credit of the amount in the electronie credit ledger in cases where
auy excess or ermoneous refund sancthoned to them on acconnt of accumulated ITC or on accouat of IGST paid on zero
mted supply of goods or services, in contravention of rule 96(10) of the CGST Rules. 2017, had been paid back by them
either on their owi or on being poisted by the tax officer.

®  The present provislous provide for re-credit of amount in electronic credit ledger only in two situations, which are rejection
of refind of wutilised ITC and sanction of refimd of excess payment of tax,

% GSTN bas receatly developed a pew functionality of FORM GST PMT-03A which allows proper officer to re-credit the
amount in the electronic eredit ledger of the taxpayer, in situations other than those during sanction of refupd.

Proposal:
@ LC bas recommended that in the following caves. if the erroneous refund amount 35 deposited by the taxpayer aloag with
interest and penalty. wherever applicable. the amount of refund so deposited can be re-credited in the ECL of the txpayer:
= Refond of mutilised ITC on accomst of export of goods/services without payment of tax.
= Refund of unutlised ITC on account of zero-rated supply of goods/services to SEZ developer/Unit withont payment of
tax
* Refond of wastilised ITC due to inverted tax struchire
= Cases where IGST refund is granted on zero rated supply of export of goods or servicesin contravention of mule 96{10)
@ LC has also recomusended that (o implement the above decistons:
* imsert sub-rule (4B) to rule 86 to provide tor such re-credit
* issae a circular to clarify the procedure for such re-credit

»  The proposal will enable the taxpayers to get re-credit of the amount of errancons refumd paid back by them in their
electranke eredit ledger, and thus will facllitate the taxpayers.

Agenda 3(XV) : Wawver of late fee for delay in filing FORM GSTR-4 for FY 2021-
22 and extension of due date for filing FORM GST CMP-08 for Q1 of FY 2022-23

(1/2) [Vol 2- P, 07-10)
Issue

@ Incases where po liability was declared by the composition taxpayer in table 6 of FORM GSTR-4, it was presumed (by the
system) that no lability is required to be paid. even though taxpayer may have paid the lability through FORM GST CMP-
08. lu suck cases, liability paid theough FORM GST CMP-08 was treated as excess tax paid by the system and was moved
on the portal to Negative Liability Statement for utilization of same for subsequent tax peniod’s hiability,

@ The issue of treating the same as Negative Liability Statemear was deliberated by the Law Comminee earlier and LC took &
view that amount in megative Hability statement meeds to be debited on the portal as & remedial action. It was also
decided wherever the amonnt avmlable in negative liability statement had been utilized by the taxpayer for paymg the
liability while Sling statement in FORM GST CMP-08 ot veturn it FORM GSTR-4 of subsequent tax period. such amouat
needs 10 be debited from electromic cash ledger of the concered taxpayer,

<  However, large number of representations were received from the taxpayers stating that due to the debit made by the system
i electronic cash ledger, resulting in megative balance in the said ledger. they were suddenly facing cash crunch for paying
the remaming due amount as per GSTR=4 retum.

< The issue was deliberated by the Law Committee in its meeting held on 07,05.2022 and LC recommended that late fes
upder section 47 may be waived for the period 01.05.2022 rill 30.06.2022 for delay in filing FORM GSTR-4 for FY 2021-
22. The smid recommendation of the Law Committes was sabsequently approved by the GST Implementation Committee
(GIC) and implemented vide issuance of Notification No. 07/2022-GST dated 26th May, 2022.

% A large sumber of representations are still being received from the taxpayers and various trade associations regardiag
difficulty being cansed due to megative balance in electromic cash ledger It hias also been represented that in some cases,
the smouut of pegative liability las already been paid trongh DRC-03 challans, or by adjustment in subsequent CMP-08/
GSTR-4

The status of the issue was accordingly placed by GSTN before the Law Committee, in the meeting held on 08.06.2022

¢ Itwas informed by GSTN that as on 08.06.2022. approximately 85,000 taxpayers still bad pegative eufries i their electronic
cash ledger ng 10 ly Rs 168 crores,

Lol
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Agenda 3(XV) : Waiver of late fee for delay in filing FORM GSTR-4 for FY
2021-22 and extension of due date for filing FORM GST CMP-08 for Q1 of FY
2022-23 {2/2 : [Vol 2- Pg. 07-10]
Proposal:

¥  LC Recommendations:

*  The negative balance In cash ledger in respect of those taxpayers having negative balance in electronic cash ledger ns
on date may be nullified by passiug n credit entry of equal amocsnt by runsing » wtility ln the System

. The lst of all such cases may be sent to tax authonties for necessary verification and recovery, if any, 1 cases wheremn
taxpayer bas seither paid the amount utilised out of pegative liability statement through CMP-08/GSTR-4 gor through
DRC-03.

*  An e-mail may also be sent by GSTN to these faxpayens {(approximately 55.000) to pay the tax, if any, in case they have
utihised the negative liabalay.

= Where the taxpayer has paid the liability rwice. be may seek refuad from the yurisdictional officer uader the category excess
tax paid.

< In order to implement the aforesaid recommendations of the Law Committee, GSTN has sought time upto 08,07.2022 for
deployment of the said functionality (present waiver of late fee for filing of GSTR-4 for FY 2021-22 is caly upte 30.06.2022).

< In view of the above, Conncil may approve:

*  To extend the waiver of Iate fee mnder section 47 for delay m filing FORM GSTR-4 for FY 2021-22 by approximastely
four more weeks, ie. till 28.07.2022 (the existing waiver is for the period from 01.05.2022 rill 30.06.2022)

= To extend the due date of filing of FORM GST CMP-08 for the 1st quaster of FY 2022-23 from 18.072022 1o
31.07.2022

»  The proposal will facilitate and benefit a large namber of composition taxpayers who are affected by the sald kssue of
megative balance in electronic cash ledger.

Agenda 3(XVIII) : Amendment in CGST Rules for handling of
pending IGST refund claims [Vol 3- Pg. 9-13)

Issue:

< Rule 96 (1) of the CGST Rules. 2017, provides that Shipping Bill filed by the exporter would be deemed to
be an application for refund of integrated tax paid on account of export of goods subject to filing of EGM
and refurn in FORM GSTR-3B. Fusther, these IGST refunds are processed by the proper officer of customs
in completely automated manner as per the provisions of rule 96(3).

< However. in some cases where the exporter is identified as risky exporter requiring verification by GST
officers. or where there is a violation of provisions of Customs Act. the refund claims in such cases are
suspended’ withheld and such refunds remain pending for processing. as the proper officer of Customs is not
empowered to reject the refund. fully or partially.

Proposal:
< LC Recommendations:
*  To make necessary amendments in rule 96 of the CGST Rules -

* 1o provide for transmission of such refimds on the portal n a system gemerated FORM GST
RFD-01 to the junsdictional GST authorities: and

+ 1o provide for such refimds 1o be dealt by jurisdictional GST officer in a manner similar to
refunds filed in FORM GST RFD-01 to enable processing of such pending refunds

*  Further. it has been recommended to make such changes retrospectively w.e.f. 01.07.2017.

» This would result in expeditions disposal of sach IGST refund claims, after due verification by GST
officers, thus benefitting the taxpayers.
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Agenda 3(XVII): Issues in implementation of e-Waller [Val 3- Pg. 58]

Issue:

4 Au e-Wallet scheme was proposed by GST Council i its 22 meeting held on 06.10.2017 to prevent capital
blockage of exporters on account of (ax amount fnvolved in procurement of goods and services.

< Iu the cowallet scheme, “virtual credit™ was proposcd to be provided to the exporters for passing on the same to their
supplir so that the suppliers can use the *virtual credit” while making payment against supplics made to the exporters
These *virtual credits’ could also be utilised for procurement of goods/services/capital goads under AAEPCGEOU
schemes

Tl the scheme comes into operation, GST coukil has aliowed for exemption of IGST on import of goods under
AAEPCG/EOU scheme time and again and the same is presently extended till 30.06.2022

Proposal:

“  LC observed that the e Waller seheme was mainly eovisaged 1o get over the issue of capital blockage due to debay
in GST refunds in the initial phases of implementation of GST

¥ However, the same does not appear fo be relevant now as the sssue of working capital blockage of expotters
15 being very well taken care of by exemption from tax/concessionnl rate available to AAEPCGAA license
holders and merchat exporters and by faster sefunds both nnder IGST ronte-and as well as that pertaming 10
wn-itilized foput 1 credin on necount of zero-pated supply

< LC. terefore. reconunended

*  Present refond mechanism fo exporters have been stabilised and streamlined, with exporters now being
fairly acquainted with the refand processing under GST. Present Exemption Notifications may be
continned.

*  E-wallet scheme may nof be pursned further

#  The proposal will provide asswrance and stability to the exporters.

Law Committee
Recommendations

relating to

Compliance and
Administrative measures
under GST
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Agenda 3(XII): Proposal for amendments to CGST Rules, 2017

(1/3) [Vol 1- Pg. 223-237)
Amendment to rule 214 :
< Al present. centralized suspension of registration is being done by the system. for non-compliance in tenms of clanse

L4

(b) or clanse (c) of sub-section (2) of section 29, based on ansmal tumover (AATO=Rs 50 laklis).

To facilitate centralized suspension in such cases by the system frespective of turnover threshold, there is a need to
have provisions for awtomatic revocation of suspension, once all the pending retums are filed on the portal by the
taxpayer

Accordingly, LC recommended amendment in sub-rule (4) of rule 21A to prowvide that m cases of centralized
suspension of registration for non-compliance of clause (b) or clause (¢) of sub-section (2) of section 29, the
suspension shall be automatically revoked once all the pending retums are filed on the portal by the taxpayer.

v Council may also allow for centralized suspension of registration vader rule 21A(2A) for non-compliance m
terms of clause (b) or clause (€) of sub-sectien (2) of section 29, imespective of for annnal tumover (below Rs
S0 Lakh also)

Amendment to Explanation I after rule 43 :

&

Duty Credit Scrip (DCS) are transferrable and GST was required to be paid on its sale / supply, However. w.e.f
October, 2017, the said supply was exempted from GST. Vatious representations have been received from field
formations and wade and indusiry as fo whether exporters of goods who sale / supply such DCS, being
transferrable, are required to reverse ITC under rule 42 on comuon iuputs and input services used for both
taxable (including zero-rated) as well as exempted supply.

The Law Comumiittee opined that though supply of Duty Credit Scrip by the exporters is an exempt supply under GST,
the credit availed on uputs and input services by the exporters for making taxable supplies. including zeto rated
supplies. should not be considered as common credit on such taxable supplies and the exempted supply of DCS,

LC, therefore, recommended that Explanation 1 after rule 43 may be amended to provide that there is no
requirement of reversal of input tax credit for such exempted suppiy of DCS by the exporters,

Agenda 3(XII): Proposal for amendments to CGST Rules, 2017
(2/3) [Vol 1- Pg. 223-237]

Amendment to rule 46 :

rS

&

-

The enablement has been done on the Invoice Registration Portal (IRP) for e-invoicing on the basis of the
furnover declared by the taxpayers in FORM GSTR-3B.

Presently, as per various nonfications of e-invoicing, certain entities/ sectors of taxpayers are exempted
from the mandate of e<invoicing. These taxpayers. who are otherwise not required to generate e-invoice, have
also got enabled on the portal and are now requesting for their e«invoice status to be disabled as their
recipients seek e-invoice from them instead of regnlar ivoices.

The Law Committee recommended that rule 46 of the CGST Rules. which provides for particulars to be
declared m an invoice, may be amended to specify that inveice shall contain a deciaration by the registered
person 1o the effect that invoice 1s not required 1o be issued in the manner prescribed under rule 48(4) of the
CGST Rules. in all cases where an invoice is issued. other than in the manner under rule 48(4). by the
taxpayer having AATO more than the threshold notified for issuance of e-invoice

Amendment to yule 87;

L4

GST Council. in its 427 meeting. has approved “UPI & IMPS™ as a payment option for payment of Goods
and Services Tax in addition 1o the four modes of payment as specified under Rule 87(3) of CGST Rules.
2017.

Law Committee has recommended amendment in rule 87(3), rale 87(5), FORM PMT-06 and FORM
PMT-07 so that appropriste action for implementation of new payment mode may be initiated.
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Agenda 3(XII): Proposal for amendments to CGST Rules, 2017

(3/3)

[Vol 1- Pg 223-237)

Amendment to rule 89 :

<+  Expert Value
*  There is persistent confusion among the fizld formations r ding the ing of the term “export value™ declaed in
the corresponding shipping bill mmder the Customs Act — wﬁdbﬂ the same has to be taken as FOB value or CIF valus or
imoice value
*  Law Couunirtee was of the view that the term export value declared in the cotrespoading shipping bill under the Customs
Act meutioned in the clarification issved vide para 47 of the Circular No. 125/44/2019-GST dated 18.11.2019 refers to
FOB value only.

Law Committee recommended that 10 remove any ambiguity in the mater and 1o ensure nuiformity in processiag of
refunds of nuntilised ITC on account of 2xpott of goods, an explanation may be | d nader rale 89(4) of CGST
Raules to clarify that for purpese of rule 89(4), value of goods exported has to be taken as the FOB value declared in
Shipplag bill or the invoice valae, which ever is lower. Corresponding amesdments in Statement 3 of RFD-01 may
also be carried out.

@ “specified officer™ in case of SEZ supplies:

As per second provise to rale 89(1), i respest of refunds pertaining to supplics to SEZ DeveloperUnit, receipt of such
supply of goods or services by SEZ should have been endorsed by the specified officer of the Zone. However, “specified
officer™ mentionad in the above proviso has mot been defined or clarified in CGST Rules, leading to confusion and
rejection of refund claims i some cases.

Law Commitiee recommended that 1o clarify the matwer and to align the provisions of suberule (1) of rule 89 of OGST
Rules with those pertaining to supplies by DTA to SEZ in SEZ Ruiles, 2006, an explanation muy be inverted at the end of
sab-rule (1) of rule 89 to clarify the term “specified officer™

Amendment in FORM GSTR-3B reguired:
¢ Ia light of Notification No. 17/2021-Central Tax (Rate) to capture the detalls of supplies notified under section 9(5):

@ Label changes in terms of Agenda 3(X) placed lvafo:e the GST Council relating 1o clarification on mandatory furnishing of
corsect and proper uformation of dnter-State and of ineligible/blocked Inpur Tax Credit and seversal thereof in

renun i FORM GSTR-3B 1o facilitate se‘anmm of IGST amount,

Agenda 3(X) : Clarification on mandatory furnishing of correct and proper

information of inter-State supplies and amount of ineligible /blocked Input Tax Credit
and reversal thercof in return in FORM GSTR-3B and statement in FORM GSTR-1

Issue:

Vol 1- Pe. 203-209 and Vol 3- pe.14
& PE

% The process of retum filing has been simplified over a period of time. W.e.f December, 2020. FORM GSTR-3B is
getting auto-generated on the portal by way of auto-population of ITC fiom FORM GSTR-2B and auto-
population of liabilities from FORM GSTR-1. with an editing facility to the registered person

< However, it has been observed that there still are some infirmities in information being furnished by the registered
person in relation to inter-State supplies effected to nnregistered person. registered person paying 1ax under section
10 of the CGST Act (composition taxable persons) and UIN holders.

< Also, there appears to be lack of clarity regarding reporting of information about reversal of ITC as well as
ineligible ITC in Table 4 of FORM GSTR-3B.

“  Representations have ako been recelved from States for settlement of IGST amount based on vavious reversak
of ITC.

Propesal:

< LC Recommendations:

Issuance of a civcular 1o cxplain the manner of reporting of the information about inter-state supplics to
unregistered persons, UIN holders & composition taxpayers and also about reversals of ITC and ineligible ITC
in Table 4 of FORM GSTR-3B, along with illustrations.

Settlement of reversals of ITC and ineligible ITC to be done by Department of Revenue & GSTN on the
basis of Table 4(B)(1) and 4(D}2) of FORM GSTR-3B

Necessary label changes may be done in FORM GSTR-3B accordingly

»  The proposal will being clarity and naiformity in reporiing of Infermation in retwrn and will also help in
settiement of IGST amount based on various reversals o ITC,
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Agenda 3(XI): Comprehensive changes/amendments in FORM
GSTR-3B [Vol 1- Pg. 210-222)
Tsame:

4 Inthe 42™ GST Councal . & was ded that the present systems of GSTR-1/3B renn filmg to be continued and the G5T hws
may be amended to make the GSTR+1/3B retum filing system as the defanlt return filing system. Based on the recommendatons of the GST
Conncil =m its 437 meetmg, amendments bave been made in retun filing provisicas through Fmance Act. 2022 to align GST laws as per
GSTR-1/ 38 retarn filing system.

¥+  Modifications are required in the format of GSTR-3B. due to the following factors:

*  Representations have been recesved from trade and indastry to 2llow smendment :n FORM GSTR-3B. to allow reporting of negative
valnes ;1 GSTR-3B and to provids solutson fo the difficalty in reconciling varions reversals and subsequent reclaims of ITC.

*  Tax offleers soquue more granular mformation in GSTR-3B for effectively undertakmg sorutary, ansd sudat work

*  The demand of States is for sireamlinmg the procsss of sertiement of IGST revenues atvang by way of resersals of ITC
Proposal:
¢ LC Recommendations:
*  Modification in Table 3 of GSTR-3B. for allowing asto-populstion of valpes froan GTSR-1 into GSTR-3B 1 specific rows:

*  Modification in Table 4 of GSTR-IB: for capturing line wise reversals for streaminung the process of settlement of IGST
revennes:

*  GSTR-3B 1o provade for amendment tables for reportng of varions amendments i omrward sepphes. wpot supphes hable to
reverse charge and ITC for the pravions tax periods:

*  To allow megative values 1a tables of GSTR-3B and carrying forward of negative values to GSTR-3B of next tax period;
= GSTR-1to capture the details of supplies made through ECOs i separate Table 14, 15, 16,

¢ LC has further recommended 1o piace the said draft of GSTR-3B & changes in GSTR-1 before the Council for in-principle

epproval and for seeking directions fo place the proposed change in GSTR-IB in public domain for seeking inpstsSuggestions of
the stakebolders.

»  The proposal will address the loug pendiag demand of trade asd industry aad 2t the same thmes, will also address the peeds
of tax administrations for effective intervention ln scrwtisy and andit process, besides factlitating setdement of IGST.

Agenda 3(IX) : Annual Returns for FY 2021-22
[Vol 1- Pg. 199-202]
Issue:

<% The Annual Remm i FORM GSTR 9 & Anmual Reconciliation Statement m FORM GSTR 9C were
simplified for the FY 2017-18, 2018-19, 2019-20 and 2020-21 2] by making few entmes/tables optional.

<% It has been suggested that in a long run. the annual rerurn should cover the features of propesed changes in
FORM GSTR-3B. as suggested by the Law Conunitrtee and detailed in Agenda 3(XI). However. as the FY
2021-22 1s over. there is demand to notify the Annual Retun forms for FY 2021-22 at the earliest.

% A sub-committee of the Law Committee examined the relaxations provided in FY 2020-21 and has
recommended modifications / continuation / discontinuation of such relaxations based on their present
relevance as detailed in the agenda note.

Proposai:
% LC Recommendstions:

% To continue with most of the relaxations as provided for FY 2020-21. barring a few detalled in
agenda note, such as seeking HSN details in Table 17 of GSTR-9. as requirement of reporting HSN in
mvoices were changed we f 01,04.2021

% AATO threshold for granting exemption from filing anoual return in FORM GSTR-9/9A. which was
Rs. 2 crores for FY 2020-21. may be continued for FY 2021-22 also

» The proposal will lead to continmity in annual veturn filing regime, with least changes in Form and
threshoid turnover for filing of annual retura.
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Agenda 3(IIT): Authority to issue recurring SCN in case of an enforcement
action initiated by the Central authorities against a taxpaver assigned to State
and vice versa [Vol 1- Pg, 164-163]

Issue:

< Duc to cross-cpowernment, an enforcement action against a taxpayer assigned to State Tax authorities can be initiated
by the Central Tax authoritics and vice versa. In such cases, varions consequential action relating to such cases such as
appeal, review, adjudication, rectification, revision. etc need to be taken Clanity 15 being sought abowt some of the
consequential action like refunds.

% Clarity is also being sought by the field formations as to which is the competent administration or authority who will
issug the recurring Show Cause Notices arising ont of investigation initiated and finalized by Central Tax authorities 10
taxpayers under State Administation and vice versa.

Proposal:
% LC Recommendations:

* Since issuance of recwring SCNs does not imvolve any fresh mvestigation as the subject marter as well as ground of
SCN remam the same, it may be desivable that such farther/ recurring SCNs are issued by the jurisdictional
authorities (which is responsible for assessment of returns of the taxpayer), as they will be m a better position
to access the records and returns of the taxpayers, and to check whether the grounds of SON still exist or ot and
take a view/ action for issuance of recurming SCN, based on facts in the said period fon the tssue of authority fo issue
recwrring SCNJ

A taxpayer located within a State is open to enforcement action by both authorities. For example, a enforcement
action against a taxpayet assigned to State can be imitiated by the Central authonities (and vice versa). In such cases,
all consequential action relating 10 such case including, but not limuted 10, appeal, review, adjudication,
rectification, revision will tie with the authority which had initiated the emforcement action 1.c the Central
authorities m the mstant case. However, the refund claim in respect of any taxpayer is to be decided by the
jurisdictional tax authority only. fon the isswe af varions consequential action )

»  The proposal will bring clavity to the field formations about the competent anthority to take am action in case of
an enforcement action imitiated by the Central authorities against a taxpayer assigned te State and vice versa,

Agenda 3(XIV) : Extension of limitation under section 168A of the CGST
Act, 2017
[Vol 2- Pg. 05-06]
Issue:
< Law Committee deliberated on the problems being faced by the taxpayers as well as tax administration i respect
of demands and refunds getting time barred due ro long period of lockdown/restrictions on account of Covid-19
pandemic. A request was made to consider extension of imelines in respect of aforementioned proceedings.
Proposal:
<% LC Recommendations:
% limiation under section 73 for FY 2017-18 for issuance of order in respect of recoveries linked with due date

of annual return. may be extended till 30 September, 2023, under the powers available under section 168A
of CGST Act

< Further, no such extension may be allowed for timelines under section 74 of the Act, a5 the Act provides
for sufficient limitation time of 5 years in respect of such cases, i.e. much beyond the period affected by
COVID-19.

<  Time period from 01.03.2020 to 28.02.2022 may be excluded from calculation of the limitation period for
filing refund claim by an applicant under section 54 and 55 of CGST Act. as well as for issuance of
demand/ ovder (by proper officer) in vespect of erroneous vefunds under section 73, by exercising power
under section 168A of CGST Act.
»  The proposai will help the taxpayers in filing the refund claims which they could not file in time dne to
Covid-19 pasdemic, The proposal will also enable the tax officers to issue demands and orders in case of
scrutiny, assessment and andit proceedings, which were delayed due to Covid-19 pandemic.
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Agenda 3(XVI): Refund of accumulated I'TC to Duty-Free
Shops (1/2) [Vol 2- Pg. 11-15]

Issue:

% A view was earlier taken that the sale from DFS outlets is not ‘export of goods’ and therefore. the DFS operator
is not entitled to refund of ununlized ITC of inputs/ input services on supplies made to outgoing passengers, by
treating them as zero-rated supplies, under Section 54(3) of CGST Act, 2017

@ W.ef 01.07.2019. refund of taxes paid on inward supply of indigenous goods. wiich are supplied to outgoing
International Tourists by Duty Free Shop (DFS) and Duty Paid Shop (DPS) in departure area of international
airport, was notified under Section 55 and Rule 95A was inserted, Comrespondingly, netifications and circulars
were issued to implement the same

** However. the Hon'ble High Cowt of Bombay in its judgment dated 7.10.2019 (followed by Hon'ble High Court
of Kerala in judgment dated 22.09.2020) has held that supply of goods by DFS to outgoing passenger is in the
nature of zero-rated supply and therefore, refund provisions as mentioned in Section 54(3) of CGST Act,
2017 and Rule 89 of CGST Raules, 2017 are applicable, Hon’ble Court has also taken a view that refund
under section 54(3) is akso available in respect of supply of goods by DFS to arriving passengers.

< The above judgmeni of Hon'ble High Court of Bombay was duly examined in consultation with the Additional
Solicitor General (ASG) and based on the advice of the ASG. it was decided not to file an SLP in the matter
On the same grounds, the judgement of Hon'ble High Court of Kerala was also accepted by the government

*  The issue was deliberated by the Law Comumittee in respect of apparent anomaly between the law pronounced by
the Hon'ble High Courts vis-a-vis the existing legal provisions.

Agenda 3(XVI): Refund of accumulated I'TC to Duty-Free
Shops (2/2) [Vol 2- Py, 11-15]

Proposal:
% LC Recommendations

% To align rules and nofifications with the decision of Hon ble High Courts to treat the supply of goods
by Duty Free Shops (o outgoing international passengers as zero-rated supply by.
= rescinding rule 95A of the CGST Rules. 2017 and Circular No. 106/2522019-GST dated 29.06.2019
ab initio

* rescnding nofification No. 10/2019-Integrated Tax (Rate). notification No. 11/2019-Central Tax
(Rarte) and notification No. 11/2019-Union territory Tax (Rate) all dated 29.06.2019:

“ For futare, there is & need to exclude refund in respect of ITC on inputs/ input services pertaining to
DFS at Arrival Terminal by amending Explanation fo sub-section (3) of section 17 of CGST Act by
mchuding certain transactions under paragraph 8(a) of Schedule IIT of CGST Act in the value of exempt
supply. LC recommended -

* To amend sub-section (3) of sectiom 17 of CGST Act. 2017, by substituting the existing
Explanation as detailed in Agenda Note

*  Post amendment. the supplies from DFS at amvival terminal te the incoming passengers o be
prescribed through the Rules so that value of such supply are not excluded for calewulation of “value
of exempt supply”™ for the reversal of ITC

» The proposal will remove the existing and anticipated litigation on the issue and will provide clarity to tax

payers as well as tax officers.

}\\
\
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Notifying the provisions of section 123 of the Finance Act, 2021 relating to
amending section 16 of the IGST Act and ro notify the class of supplies

and class of persons who can export on payment of IGST (1/2)
Issue:

4 Vide section 123 of Finance Act. 2021. sub-section (3) of section 16 of the IGST Act has been proposed to be
amended to:

* make the export under LUT as the default route.
*  restrict the export/zero-rated supply on payment of integrated tax only to a notified class of taxpayers
or notified supplies of goods or services

< This was placed before the GST Counnctl in its 45 meeting held on 17.09.2021 vide Agenda 3 (XV) for
notifying the Section 123 of the Finance Act, 2021

Council’s recommendation:
% However, dunng discussion m the 45* meeting of GST Council, the following view emerged:

*  When proposal to amend section 16 of IGST Act to restrict IGST route was approved by Council in
39% Meeting (March 2020). a number of cases of fraudulent refunds through IGST route were noticed
due to frandulent availment of ITC.

. Since then. a number of measures have been taken, either through REAP project of GSTN. or through
policy interventions to discipline remun filing system and also to testrict availment of ineligible ITC.

* Accordingly, it was felt that there may be a need to re-examine whether restriction of IGST route to
such large extent needs to be undertaken at this stage. when the country needs a push to export. and
such proposed measure to restrict IGST route to only 10% of the present exporters using IGST route.
may canse disruption in exports for a large number of exporters.

Notifying the provisions of section 123 of the Finance Act, 2021 relating to
amending section 16 of the IGST Act and to notify the class of supplies

and class of persons who can export on payment of IGST (2/2)

% GOM in its interim report on capacity based taxation and special composition scheme for
certain sectors placed before 45® GST Council meeting on 17.09.2021 has recommended
that IGST refund route to be closed for Mentha oil as and when amended section 16 is
notified and the said recommendation was approved by the GST Council.

¢ There are also reports of misuse of facility of IGST refund by a unscrupulous elements in
respect of items of HSN Chapter 24, including tobacco and tobacco products.

>

* Proposal before the Council:

¥ To notify Section 123 of the Finance Act, 2021 for amendment in Section 16 of the
IGST Act.

v Class of supplies: All supplies of goods and services, except for Mentha oil and
goods of HSN Chapter 24 (including tobacco and tobacco products), may be
notified as class of supplies under clause (ii) of sub-section (4) of amended Section
16 of IGST Act, 2017

» The proposal will help in implementing the decision of GST Council with respect to

closure of IGST refund route to mentha oil and in preventing the misuse of IGST
refund in case of export of tobacco and tobacco products.
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Agenda 9: Final Report of the Group of Ministers to examine the
feasibility of implementation of E-way bill requirement for
movement of gold and precious stones(1/2) [Vol 2. Pg. 193.279]
Issue:

< In pursnance of the decision taken i 37% GST Council Mecting held on 207 September, 2019, a Group of Mimisters
(GoM) was constituted by the GST Council Secretariat vide O.M issued vide F No. 591/GoMMvmt of Gold & Pre.
Stones /\GSTC/2019/9221-9225 dated 22,.11.2019
= mandate to examine the feasibility of implementation of e.way bill requirement for movement of Gold and
other preclous stones
GoM Recommendations:
%  E-way bill for intra-state movement of gold and precious stones:
* The states should be allowed 1o decide abowt imposition of the requirement of e-way bill for lutra-state
movenment of gold and precious stones within thelr states.

* There will be a minimum threshold of Rs 2 Lakh. and the states can decide any smount inchuding or above this
amount as minimum threshold for generation of E-way bill for intra-state movement of gold/ precious stones in
their state

Only Part ‘A’ on the e-way bill will be required to be filled in such cases. without any need for filling Part
'B” of the c-way hill

Once e-way bill requirement for movement of Gold and Precions Stones is decided. the corvesponding suitable
amendment in CGST Rules, 2017 would have to be carried out

While finalizing amendment m Rules. it s fo be ensuved that in case of supply of gold by registered persons to
unregistered buyers, the requirement of e-way bill generation is mandated on registered supplier only

Agenda 9: FFinal Report of the Group of Ministers to examine the
feasibility of implementation of E-way bill requirement for
movement of gold and precious stones(2/2) [Vol 2- Pg, 193.279)
GoM Recommendations:

%= E-invoeicing for Gold and precious stones:

* E-mvoicing should be made mandatory for B2B transactions by all taxpayers
supplying gold/ precious stomes (goods of HSN 71) and having annual
aggregate turnover above Rs 20 crore.

v Threshold for issuance of e-invoice for BIB nansactions has already been
reduced to Rs 20 crore for all taxpayers, includmg those supplying gold and

** Levy of GST on RCM basis on Old Gold:

* The issue of levy on GST on reverse charge mechanism (RCM) basis on
purchase of old gold by registered dealers/ jewellers from unregistered

personsmay be referred to Fitment Committee for detailed exammation.

» The recommendations of GoM are placed before GST Council for deliberations and
decision.
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Agenda 3(XX): Consent based data sharing

Issue;

% GST eco-system captures valuable data in electronic data that has use cases other than tax
administration

% There are some platforms that provide various value added services based on financial data
obtained from various sources

b

@ GST data can be used for such value added services like flow based lendmg to MSME ~
TReDS platform and Account Aggregator framework of RBI

< Currently GST law has a blanket bar on sharing of data submitted by taxpayer
Proposal
% Law Committee recommendation

* Law may be amended to provide for sharing of data of vanous taxpayers based on the
consent of the supplier and recipient. where applicable.

< It is proposed to msert a new section 158A m CGST Act for this purpose. as detailed m agenda

note.

» This proposal will help in facilitaung flow based lending to MSMEs through TReDS platform
and Account Aggregator Framework of RBI, thus helping MSMEs get timely credits.

THANK YOU
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Annexure-4

47" GST Council Meeting

Presentation of GSTN

Agenda : Status of development of Return System
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New return system : GST RET-1/2/3

» Proposal for NRS
+ Approved in 27% GST Council Meeting
= Effective date Oct 2022 - Postponed later

» Scheme of New Return System: FORM GST RET-1, RET-2 (Sugam), RET-3 (Sahaj)

» GST ANX-1 : For declaring outward B2B, B2C, Zero rated supplies
7 GST ANX-2 : Auto-population of ITC for recipient from
*  GST ANX-1, GSTR-5, GSTR-6 of suppliers
* Import data : Bill of Entry, Courier imports, Import from SEZ to DTA
* Option for quarterly retumn filing for smaller taxpayers (upto Rs, 5 crore tumover)

» 394 GST Council meeting
* Avoid big-bang change - Adopt incremental approach to Return enhancements
* Import Features of the New Return system
* Link of the existing returns like GSTR-1, GSTR-2A with GSTR-3B
* Bring other significant changes, as may be needed - New GSTR-2B, Nil filing by SMS etc

GiN

= “REAP"- Returns Enh tand Ad t Project started on 1* April 2020 on a Time & Material (T&M) basis.

Return Enhancements Implementation Status

GN

Proposal: Final decision on stopping News Return Development may be taken
N D .
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Agenda : Extension of T & M for LEAP-and REAP

Gy

* T&M model: Software development under actual identified resources utilization model
* GST Council 43" meeting decision: Approved maximum 200 resources till 31st March, 2022
» Difference in T&M model and normal CR model
*  T&M model payment is calculated in terms of man-days of resources.
» Normal CR model a sizable time gets spent on estimation of efforts and then designing with to and fro
movement between GSTN and Infosys till agreement is arrived at the effort estimation.
Change Management (Non - T&M Model) mvolves six stages and intermediate negotiations on effort and estimate

o - ﬁﬁﬁ
* Finalze * Detaded . = Dorased * Dovelopment *URT Testing
Bounen Business design [RTjUAT
requivement | requmement A.,w’;ad( Sansy

Hong with
Change Management ( T&M Model) which includes TFD under _mwvolves 4 stages and needs close monitoring of project implementation

Prototype( o
req)

0 Ueploy to YAT

» Techno Furktiona’ » UAT Testing
DOwment

suumitted By
nbosys)
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Current Methodology used in GSTN for implementation of Change Request:

Currently GSTN uses 2 models for implementation of Change Request:
* All critical changes, where time bound implementation required: taken up under T&M model.
* All other changes related to other modules: Non T&M model

* Analysis of Regular Process (Non T&M) and T&M Process shows that T&M is better model:
* Normal CR route process has 6 stages however (T&M) model have 4 stages only.
* Comparison of changes of similar magnitude under two models
* Similar scale of payment to vendor, changes completed in about 30% of time of CR model.
* New modules and I'T improvements stabilised system and improved revenue.
Proposal:

GIN

* Extension of current T&M model from 1st April 2022- till 30th March 2023 (Max resources not exceeding 200)
* Conversion of existing Change Management (Non -T&M Model) model into T&M model with max. number of

resources: not exceeding 100 at any given point of time till 30th March 2023

* Extension of T&M and flexibility to increase/ decrease manpower be delegated to GSTN, as it is a commercial

decision. GST council would be kept informed of budget impact, if any.

G

Agenda : Developments in Multiple IRP
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Status of Multiple IRPs

» Proposal for Multiple IRP

Approved in 43 GST Council Meeting

RFP floated on 17.12.2021, Registrations closed on 15.01.22

71 parties registered

30 parties shortlisted as satisfying criteria.

17 parties participated in detailed evaluation

4 parties finally Agreement Signed for IRP
Expected date of operation 1% October, 2022

» NIC Proposal for IRP 2 received
* GSTC may agree for IRP 2 of NIC

nnlecnvate leute

|2 | IRIS Business Services Limited

3 Defmacro Software Private Limited

4 Emst& YoungLLP

| _THANK You!!

@ Goods And Services Tax Network
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Annexure-5

Amendments in provisions
relating to GSTAT

Triggers for amendments

* Judgment of Madras High Court
» Composition of each Bench with one judicial member but two technical
members dilutes judicial balance

* Judgement of Supreme Court in various cases leading to Tribunal
Reforms Act, 2021

» Related to composition of Search and Selection Committee — to be headed by
Chief Justice of India or a Judge of Supreme Court nominated by him

* Removal etc on recommendation of the Committee
 Tenure, retirement age, salary allowances etc.

* GSTAT Rules, 2019 are already under challenge for being not in line with these
judgements.
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Bench Composition

* Currently, one Judicial Member, two Technical Members — one from
Centre and one from State

* Proposed — one Judicial and one Technical Member
* 50% of Technical Members from States and 50% from Centre

* Will be in compliance with the Madras High Court Judgement and will
ensure proper judicial balance in the benches of the GST Tribunal

Selection Committee

* Currently different Selection process for Judicial Members, Technical
Member (State) and Technical Member (Centre)

» Supreme Court in Madras Bar Association Vs Union of India (2020) has
directed that the Search cum Selection Committee should consist
*» Chief justice of India or a Judge of SC nominated by CJI as chairperson
* Chairperson of Tribunal concerned
* Two Secretaries

* It is proposed to have ScSC on the same lines, with CJl or his nominee
Judge as Chairperson and President of Tribunal, one Secretary from Centre
and Chief Secretary of one State nominated by Council as Members

* All appointments are removal on the recommendations of this Committee
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Structure of Benches

* Since all selections have to be done by the same committee, it is
proposed to have uniform nature of Benches everywhere.

* Administrative functions to be exercised by the President and such
number of Vice Presidents as may be prescribed through Rules on the
recommendations of Council.

* Vice President shall perform such functions of President as may be
prescribed through Rules on the recommendations of Council.

Qualifications

* Supreme Court, in R Gandhi Vs Union of India has specified that since
Tribunals exercise appellate jurisdiction that would have otherwise
been exercised by High Courts — officers not below the level of
Additional Secretary should not be eligible

* Judicial Members are either High Court Judges or District Judges eligible for
appointment as High Court judge

* Proposed to have 25 years of experience in Group A service of Centre
and State — provision to reduce this requirement in case some States
do not have any officer

* Preference of officers of a State in Benches located in that State
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Term and retirement age

President Judicial Member | Technical Member
Existing
Term Three years Three years Five Years
Retirement Seventy years Sixty-five years
Proposed
Term Four years
Retirement Seventy Years Sixty-seven years
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Group of Ministers (GoM) on
Rate Rationalization

47 GST Council Meeting
28th — 29th June, 2022

Contents

Background

Terms of reference
Proceedings of the GoM

o Inverted duty correction
o Review of exemptions
Interim report of the GoM

Future road map
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Background & constitution of the Group of Ministers

Deliberations during the 45" GST Council Meeting

Agendan 17: Review of Revenue position
Agenda 18: Compensation- Scenario post June, 2022
Revenue dip during two pandemic waves
o Although recovery post second wave has been robust.
Need for measures to augment revenue
o Corrective steps for inversion correction in mobile phones, footwear, etc already
taken
GST Council directed that a Group of Ministers be formed to look at at rate
restructuring / rate rationalization, including -
o correction of inverted duty structure (IDS)
o to reduce classification related disputes, and

o to enhance GST revenues.
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Constitution of the GoM and Terms of Reference

= Group of Ministers constituted with Honble Chief Minister of Karnataka as convenor
o Other Member States: Uttar Pradesh, West Bengal, Bihar, Rajasthan, Kerala and Goa

[erms¢ of Reference

* review the supply of goods and services * review the current tax slab rates and
exempt under GST with an objective to recommend changes in the same as may be
expand the tax base and eliminate breaking of needed to garner required resources
ITC chain :

* review the instances of inverted duty = review the current rate slab structure of
structure other than where Council has GST, including special rates, and recommend
already taken a decision to correct the inverted rationalization measures, including merger of
structure and recommend suitable rates to tax rate slabs, required for a simpler rate
eliminate inverted duty structure as far as structure in GST

possible so as to minimize instances of refund
due to inverted duty structure

* Subsequently, in the 46" GST Council Meeting, the GoM was also given the mandate to examine
duty inversion in the Textiles sector

Proceedings of the Group of Ministers
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Preparatory work

* Inputs were sought from all States on GoM’s terms of the
reference

* Refund Data analysis to identify duty inversion

= Fitment Committee examined the GoM'’s terms of reference based
on above

* Proposals from Fitment Committee placed before the GoM

Meetings of the Group of Ministers

* The Group of Ministers has met three times so far

= In the initial meeting, the roadmap for the GoM was set -

* View that exemptions were given after serious thought and their review would
require careful consideration

= All the Members to provide their comments on proposals
* Need to assess the impact of proposed changes

* In the second meeting, the specific Fitment Committee proposals related to IDS
correction and review of exemptions were discussed in detail

= Proposals where there was general agreement were taken forward

* In the third meeting, proposals related to above 2 Terms of Reference were finalised
by the GoM, to be included in an Interim Report for consideration of the Council

= For remaining issues, GoM felt that further discussion is needed before a view can

be taken
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Inverted Duty correction

Inverted Duty in GST rate structure

What is Inverted Duty

Structure (IDS)? Instances of IDS Why is IDS undesirable?

GST on Value Addition Unutilized ITC becomes a
] O

[] Fertilizers

only cost to the manufacturer
2 4 & To correct the anomal
Tax paid on inputs (] Mobiles— i 24
] available as Credit (ITC) refu»nd of ‘unuhhzed ITC
[] Footwear must be given
C . This causes cash-flow
set off with output tax D Manmade yarn, fabrics fetiion For baites

liability
Rs. 20,000 Crore refund

Renewable-energy-devi O
If Output Tax hability > O S issued per year

[] s
ITC, IDS exists [[] Tractors [T] Unnecessary fiscal burden

* Major anomaly in the rate structure. Discussed in the Council on many occasions
in the past (38, 39", 40*, 43 and 45" Meetings)

» Corrective action in respect of sectors like mobiles, footwear, renewable energy
devices, ores, railway parts, pens, etc has already been taken

Page 120 of 155

Minutes of 47th GST Council Meeting




-

MINUTE BOOK

Inverted duty structure - Goods

= Available Data on refund on account
of IDS was analysed to identify
major commodities/ sectors

Total IDC Refund Claimed

* Backward linkages (rates on inputs

vis-a-vis finished product tax rate)
were analysed for these sectors

* Remedial action proposed by
Fitment Committee to the GoM-

* Qutput rate rationalization, or

» Disallowing refund on account of IDS.
E.g. coal, edible oils.

Inverted duty structure - Goods ...

* GoM discussed each proposal in detail with wide perspective, including
= Extent of inversion
= Impact on consumer

* Cautious approach chosen by the GoM. Many items where inversion is
apparent were left untouched on account of consumer sensitivity and
currently prevailing inflation scenario.

Fertilizers Pharmaceuticals Utensils
Tractors Certain A gn-machlnery Agarbatti
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Inverted duty structure ~ Goods ...

* Items where remedial action was generally agreed upon has been included in
GoM'’s recommendations for correction in IDS.
* To illustrate, for IDS correction in goods, changes suggested include -

Item | Presentrate | Proposed rate
Printing, writing or drawing ink 12% 18%

LED lamps/ lights/ light fixtures 12% 18%

Power driven pumps 12% 18%

Solar Water Heater and system 5% 12%
Prepared/finished /chamois /compositionleathers 5% 12%

Milling and grinding machines including chakki 5% 18%

and Wet grinder

Restriction on IDS refund on edible oil and coal - -

Inverted duty structure — Services

* The GoM examined the inverted duty structure in following services -
— Services provided by a foreman of a chit fund

— Works contract service supplied to government, local authorities and for
construction of roads bridges etc.

~ Services by way of job work in relation to
i. processing of hides, skins and leather;
ii. manufacture of leather goods or footwear;
iii. manufacture of clay bricks;
iv. textile & textile products and tailoring services.
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Inverted duty structure - Services ...

* Services supplied by foreman to chit fund may be increased from 12% to 18%

* GST on job-work in relation to processing of hides, skin, leather and
manufacture of footwear on job work may be increased from 5% to 12%
o GST rate on footwear has been increased to 12% w.e.f 1.1.2022
o Leather goods are already at 18%.
* Manufacture of clay bricks on job work may be increased from 5% to 12%

o GST on clay bricks has been revised from 5% to 12% (with ITC)/ 6%
(without ITC)

= Textile & textile products and tailoring services on job work may continue
at 5%
o GST rate structure on textile fabric and textile products is still under
consideration

Inverted duty structure — Services ... Works Contract Services (W(

* Lower rate of 12% on:
o WCS supplied to Government and local authorities

o WCS for construction of roads, bridges, tunnels, terminals, railways,
metro and mono rail

* Most of the inputs and input services used for works contract attract GST at
18% and 28%

o Cement (28%)
o Steel, Paints, Tar, Asphalt, Bitumen etc. (18%)
* Inversion results in:
o Accumulation of ITC, increase in cost of projects
o Revenue leakage on input side and malpractices such as I'TC diversion

[S)

5
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Inverted duty structure-Services ... Works Contract Services (WCS)..

Plywood /Blockboard .
(18%) Cement (28%) Tiles(18%) Marble, Granite

(18%)
Steel (18%) 2
Building Blocks, cemented " WCS P (el
Bricks (18%)

Manpower Services,

PVC pipes(18%) Consultancy(18%)
Bricks Tar, Bitumen, Asphalt
(12% (18%)

Inverted duty structure-Services ... Works Contract Services (WCS)..

* Construction sector is a large sector of economy

* GST Council had initially recommended standard rates of 18% on
all WCS.
o The rate on specified WCS was reduced to 12% later

* States did not give any significant exemption from VAT on works
contract supplied to Government or for construction of roads,
bridges, dams, irrigation efc.

* Standard service tax rate applied on taxable services, including
works contract

0%
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Inverted duty structure-Services ... Works Contract Services (WCS),.

* No distinction or duality in GST rates on goods supplied to governments.
In services, this duality exists

* Divergent views:
o Increase in GST rate on works contract shall adversely impact state
finances
o Counter argument: Necessary to correct inversion
* It shall remove ITC accumulation, reduce costs, boost revenue on input
side, plug revenue leakages
* Higher GST paid by the states will flow back to them in the next month

* Financial devolution would ensure positive net flow to states at higher
GST

* GST Council may take final view on increasing GST rate on WCS
supplied to government and local authority

Review of Exemptions
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Review of exemptions ~ Goods: ‘Branded’ items

* A number of items (mostly food grains, cereals, etc) when supplied
unbranded are exempt from GST

* Condition for exclusion from exemption is that the corresponding
items must be put up in unit container and -

a) bearing a brand name; or

b) bearing a brand name on which actionable claim or enforceable
right in a court of law is available (other than where any actionable
claim or enforceable right in respect of such brand name has been
voluntarily foregone.)

* (i.e. such items when put up in unit container and satisfying condition
(a) or (b) above are being taxed at applicable rates)

Review of exemptions - Goods: ‘Branded’ items ...

* Subjective term ‘branded’ has been misused to avail exemption

* Further, cases came to light where even well established brands file
Affidavit giving up rights on brand name, simply to avail GST exemption

* GoM suggestion: Replace exclusion condition of being ‘branded’ and
related text, with condition of being ‘pre-packaged and labelled’, in order
to specify items which will be taxed
= Simplification of exclusion condition

* No Rate change is suggested — items sold in loose condition or not pre-packed, will
continue to remain exempt

= Existing provisions from the Legal Metrology Act, 2009 and rules made thereunder may be
utilized to draft the revised text.
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Review of exemptions — Goods ...

= Existing exemptions on supply of goods examined in detail
= GoM has again taken a cautious approach.

= Fitment suggestion on withdrawing a number of exemptions was not accepted by the GoM in
view of consumer-sensitivity and prevailing inflation scenario

Bread | Tea Coffee Guar meal |

Non-alcoholic | Aquatic / Pouliry | De-oiled rice Cotton seed oil
Toddy feed bran cake

= Items where remedial action was generally agreed upon has been included in
GoM’s recommendations for correction in IDS. (Interim Report Page 21
refers)

* GoM has also recommended rationalization of rates in respect of few
instances of standlone exemptions/ concessional rates.
= Oil exploration goods from 5% to 12%
= Scientific and technical instruments from 5% to applicable rate

Review of exemptions — Services

* GoM reviewed exemption in services under following categories:
o Exemptions on B2B supplies
o Exemptions to Regulators
o Exemptions prone to misuse
o Exemptions not warranted as recipient can afford to pay
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Review of exemptions - Services... (B2B Supplies)

In Service Tax period, ITC of VAT paid on capital goods, raw material and other inputs
was not available for payment of Service Tax and vice versa

Under GST, there is free flow of ITC
Exemptions on B2B supplies have no justification
o break ITC chain and increase the cost of supplies
o increased compliance burden on the suppliers: reversals of ITC
GST exemptions on B2B supplies such as the following may be withdrawn:
o Transportation of railway equipment and malterial
o Services provided by common bio-medical waste treatment facility
o Fumigation in a warehouse of agricultural produce.
o

Storage or warehousing of goods which attract GST (spices, copra, sugarcane, jaggery,
cotton, unmanufactured tobacco etc.)

Exemption on reinsurance of exempted insurance services may not be withdrawn
o Exempted insurance schemes meant for poor and farmers
o Premium mostly borne by Centre or State governments

Review of exemptions — Services...

Exemptions to Regulators

o Like other entities, regulators should pay GST on their supplies

o No exemption has been given to Lok Sabha Secretariat and Rajya Sabha
Secretariat also

o No exemption on services supplied by Government or Local Authority to
business entities

o Exemption may be withdrawn on services supplied by RBI, IRDA, SEBI, FSSAI,
GSTN

* Exemptions prone to misuse

o Exemption on hotel accommodation having room rent up to Rs 1000 per night
may be withdrawn

* Small players entitled to threshold exemption and composition scheme
* Prone to misuse
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Review of exemptions — Services...

* Exemptions not warranted as recipient can afford to pay

o Continuing such exemptions is against the objective of comprehensive taxation at
lower rates

o Exemption may be withdrawn/rationalised on:

| O Services of cord blood bank for | Business class air travel for North |

stem cells | Eastern states i
| .
'O Services by way of training or 0 Hospital rooms with room rent of |
coaching in recreational | above Rs. 5000 a day. A nominal
activities when provided by GST of 5% may be levied on such
commercial large entities (other room rent

|  than by individuals)

Rationalization of RCM

* Some of the services of Department of Post are under forward charge
(Speed Post, Express Post Parcel, Life Insurance supplied to individuals or
businesses) and the others under reverse charge (Ordinary Post, Post
Card, Inland Letters, Registered Post etc. supplied to business entities).

* This makes the tax structure on the services of Department of Post
complicated

= Services by Department of Post of only post-cards, inland letters, book
post and ordinary post (envelopes weighing less than 10 gm.) may be
exempted

* All other services of Department of Post supplied to any person including
individuals, business entities, government etc. be taxed under forward
charge to plug any leakage and for simplification
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Interim Report  Gomen
IL Deisions.of the 55 and doth GST Councl Meetings

= Summarized deliberations of
the GoM, and

= Recommendations of the
GoM, in respect of -
= inverted duty correction, and

= review of exemptions

Future Roadmap

* GoM felt that issue of GST rate slab re-structuring requires further

deliberation

* Inversion in Textiles sector referred to GoM by 46™ GST Council Meeting
* Few miscellaneous issues forwarded by Fitment Committee also to be

examined.

* Extension of three months sought for completing deliberations on

ML Groug of Ministers and its Term of Reference

IV Deliberatione of the GoM

¥ lnversd Duiy Stauctuce

YA Review ol exenaplions

VAL Recommendations of fhe Go

Amnesure -A: R of the Gsoup of Minsters

L loveried Duty SEMEIAIE SOTRCION I ST

3.1 Review of exemption condition: {rom “inmdal 1o goepacagal ant labvliof .
12 Withdrawal of cxemption n €oods
41 Exsmptions on services which mesily ar 828 supphies..

.6 Miscellaneous Lxepgptions
Ay B lsilon oL Goosp 9f M e on Rake #al degal
Annexure-C; Press Rebse oo recommendations of he 26* GST Councl Mesting

remaining Terms of Reference and submission of final report
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THANK YOU
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Annexure-7
R R R

47" GST Council Meeting

Report of Group of Ministers (GoM)
on
GST System Reforms

GoM on GST System Reforms (IT improvements)
= The 45th GST Council reconstituted the Group of Ministers (GoM) on IT issues in GST.
= 2 Meetings held - First on 215 Oct.” 21 and Second Meeting on 10" Feb’ 22
= Deliberated on 16 broad suggestion: Prioritized Action Points for detailing by the officers
= Priority I (7 Suggestions) and II (5 Suggestions)

= Priority I Agenda items summarized below:

Agenda ltem detatls

1 Integrated approach on improving Registration process: Using biometric authentication for high-risk
applicants; (Item 1)

2 Risk Assessment of New applicants/registrants using Machine Learning (ML) and to carry out Mandatory
Physical Verification as Assigned by the System (Item2A)

3 AI/ML based interdiction grounded on suspicious behaviour of existing taxpayers to be used for carrying out
system assigned verifications etc (Item 2B)

4  Online Address verification of New and Existing Taxpayers with the help of Geocoding (Item 2C)

Capturing Electricity Bill meta data ( CA No.) during Registration process (Item 3)
Validation of Bank Accounts of taxpayers through NPCI(Item 4)
Lead based dashboard, Task & Case Creation and Feedback Mechanism in Back Office (Item 7)
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Integrated approach on improving Registration process(Agenda 1)

Issue # : Integrated approach on improving Registration process: Using

biometric authentication for high-risk applicants; (Item 1)
Solution #: AIML and Risk Based identification of Applicants for Biometrig
Authentication

GoM Decision #: GoM approved using mandatory biometric
authentication for high-risk applicants for registration under
GST.

High level Business process flow for Biometric verification of New Applicants
( Diagram 1

" Biometrie
Authorisation A. Where High
and ARN Risk « PV
Generation (Refer ny. 2)

Low Risk

Low
Risk& i
High R
Risk nandated by

7 -
. Officer shall nndertake
Application Processed 5= 2
verification compulsorily
<

VT syst
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Risk Assessment of New applicants using Machine Learning (ML)) - (Agenda 2A) @7”

Issue # : Risk Assessment of New applicants/registrants using Machine

Learning (ML) and to carry out Mandatory Physical Verification as
Assigned by the System (Item2A)

Solution #: AIML and Risk Based risk assessment of new registrations for

mandatory physical verification

GoM Decision #: GoM approved identifying risky behaviour of the new
registrants/applicants using AI/ML and place the information on the back
office for the field officer to carry out mandatory physical verification of
these taxpayers .

Risk Assessment of New Applicants using Machine Learning ( Diagram 2) @'»

N

" High Risk- ™
Aadhaar opted “Yes™

Biometric

Authentication done +

Site verification-
fandatory, Physical
Verification

(A & B of Dig 1)}
High Risk:
anplicati Aadhaar opted “No” T
application ' E-KYC and Mandatory
based on Site Verification

Processing

Applicant |
comingon risk

parameters

for New ) including ,\.;dia;;r opted
% % 3 “Yes" or “No"
Application Auth./E-KYC
Application

GST REG-01
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AI/ML based interdiction grounded on suspicious behaviour of existing taxpayers

(Agenda 2B)
Issue # : AI/ML based interdiction grounded on suspicious behaviour of

existing taxpayers to be used for carrying out system assigned verifications

ete.

Solution #: AIML and Rule based identification of Suspicious transactions

for verification

GoM Decision #: Approved AI/ML based interdiction to generate MIS for
officers to take post registration verification and other necessary actions

for high risk taxpayers.
NN I B s 0909090

Existing Taxpayers - Interdiction Based on Suspicious Behavior (Agenda 2B)

Age ol PAN
Halier

Alert to Tax Officer, Task
Creation in BO

Nan- Bﬂnﬁ;;ln,y, sk S Suspicious
D men Frannckilent - ; e WA High-Risks

EY

Faxpayer’s

compliance E:

Behaviour : . :
n
y

[nsgciins
(Feo Laded

Addrenel
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Online Address verification of Taxpayers with the help of Geocoding

(Agenda 2C)

Issue # : Online Address verification of New and Existing Taxpayers with

the help of Geocoding (Item 2C)
Solution #: Geocoding of all taxpayers

GoM Decision #: GoM approved online/site verification with the help of
Geo-Coding and for officers to carry out physical verification of high-risk
taxpayers or getting correct address filed by the taxpayers.

Online Address verification of New and Existing Taxpayers with help
of Geocoding(Agenda 2C)

application provided by Map My India (MMI) using comparison with Geo-Coded Value

+ Incaseof majorgap, mandatory physical verification shall be undertaken:-

» Either by departmental officer or

+ Through any other agency as required by the state, before approval of such application.
« MIS of such applications and outcome of physical verification may be given to the senior officers.

Virdar BT VR Aoy Mgamman Qmabe s 2y

e
o R s A T

L T

As-Is Value Guo-Coded Vatue
) d ndia Indiz
Pincade 831001 831001
Stare Jharkhand Iharkhand

District East Singhbhum East Singhbhum
City/Town/Village Jamshedpur, Agrco Jamshedpur
Locality/Sub-Lacaliry Aprico Area
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Capturing Electricity Bill meta data ( CA No.) during Registration

process (Agenda 3):

[ssue # : Capturing Electricity Bill meta data ( CA No.) during

Registration process (Item 3):

Solution #: Online capture and verification of Meta Data of Supporting
documents

GoM Decision #: GoM approved inclusion of Electricity Bill meta data ( CA
No.) as a data field during registration by new taxpayers. CA Number shall
be verified to improve the quality of registered addresses in GST System.

Making Electricity CA No. mandatary for Registration (Agenda 3)

¢+ Field in the registration form to capture meta data;
* Electricity consumer number /document number of any proof of principal place of business.
*  The GoM suggested GSTN to collect meta-data supported by documents (electricity bill etc.) furnished
by taxpayers at the time of registration that clearly identifics their place of business.
* Small change in REG-01 to capture document number, name and other details will be required.
* State administration shall ensure that such departments are providing online access/search facility of
Verification

hY
Matched
Action
- from concerned :
(A3 ek Mis-Match

such document.

=
|

PV
Enquiry
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Validation of Bank Accounts of taxpayers through NPCI (Agenda 4) @]ﬂ

Issue # : Use of incorrect Bank Accounts at the time of Registration

Solution #: Online verification of Bank Accounts

GoM Decision #: GoM approved real time validation of Bank Accounts
through integration of GST System with NPCI. The outcome of the
verification shall be made available to the tax officers. GSTN to take
necessary steps to make available information related to all bank accounts
against a particular PAN.

Validation of Bank Account through NPCI (Agenda 4)

*  GSTN Needs to mtegrate with NPCL

» The GoM discussed the possibility of Bank Account verification of taxpayer from authentic databases e.g., NPCI, CBDT etc
» The GoM proposed to add a feature on online Bank Account validation by integrating GST system with NPCI This system would
highlight the high-risk category of taxpayers on a near real-time basis, for taking action by the tax officers

» This system would highlight the high-risk category of taxpayers on a near real-time basis, for taking action by the

tax officers
Header Reference No. PAN IFSC Code Account number IFSC Bank Primary Primary Atcount

Name.
Parameter Type, Account 1D,
name State Code
Sample OTH1038710 BNPADDO008 3002133454545 v Null Null v
verified Not Not Verified
AAQFG7471F avialble avisible
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Lead based dashboard, Task & Case Creation and Feedback Mechanism

in Back Office (Agenda 7)
Issue # : Task & Case Creation and Feedback Mechanism in Back Office

Solution #: Action on ITC surge leads of BIFA

GoM Decision #: GoM approved development of BI-BO Feedback
Mechanism for capturing the feedback of leads generated by BIFA (and
provided to tax officers in BO systems)

Feedback Mechanism (Agenda 7)

Lead Based Dashboard in GAIN application of BIFA

* GSTN may develop a feedback mechanism to create task for officers in BO

* Leads generated in BIFA can be send to senior officers/nodal officers in their BO.
* They can create task for officers in one click

+ Officers after investigating task may create a case and provide feedback which will be captured AUTOMATICALLY.
Case I

System geuerated Nodal ‘ ereation
l"“ds ¥

Investigation

Feedback I

No case =

Automated Data collection from BO

Nouqpasy

2

Case Booked, Feedback

on Leads

Proposal: Officers shall make use of Lead Based Dashboard in GAIN application of BIFA with feedback
N DN N 0090909090

Page 139 of 155

Minutes of 47th GST Council Meeting

g

CHAIRMAN’S
INITIALS




MINUTE BOOK

AY

CHAIRMAN'S
INITIALS

Second GoM Decisions Taken : Priority II Action Points

Priority II agenda items of the GoM

Agenda lrem Details

Agenda Item 8A &  Hard locking of Table 4 of GSTR 3B in order to restrict ITC up to 105%, and sequential
8B. filing of GSTR1 and GSTR 3B.

Agenda Item 9. For tracking Non-Genuine/ Non-cxistent taxpayers (Fake invoicing) and for follow up
action, there should be suitable communication platform to inform the task to the
counterpart jurisdictional officer and to report compliance by the jurisdictional officer along
with flagging of Non-genuine/ Non-existent Tax payer to dealer as well as tax officer.

Agenda Item 12, Non-reporting of B2C Supplics. Payment portals to be mandated to report data in which
annual transactions of individuals has exceeded more than 20 lakh in order to check for
evasion of tax.

Agenda Item 13, HSN level declaration in invoice or improving the same in Table 12 of GSTRI.

Agenda Item 16 A Proposal to integrate Income Tax, ICEGATE and Import/Export of Services data with GST
and B; system data.

3

i THANK YOU!!

@GN Goods And Services Tax Network
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Annexure-8

Report
of
Group of Ministers (GoM)
on
Casinos, Race Courses and
Online Gaming

29" June, 2022
Chandigarh

Schema of the Presentation
Constitution of the GoM
Considerations made by the GoM
Challenges
Deliberations by the GoM

Recommendations
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Constitution of the GoM on
Casinos, Race Courses and Online Gaming

In May 2021, the GoM on Casinos, Race courses and Online
Gaming was constituted with following Terms of Reference:

* To examine the issue of valuation of services provided by Casino,
Race course and online gaming portals and taxability of certain
transactions in_a_casino, with reference to the current legal
provisions and orders of Courts on related matters.

= To examine whether any change is required in the legal provisions to
adopt any better means of valuation of these services

= To examine the administration of such valuation provisions if an
alternative means of valuation is recommended

= To examine the impact on other similarly placed services like lottery.

Constitution of the GoM

* Meanwhile, GST Council in its 45" meeting
held on 17.09.2021 agreed to defer various
issues w.rt. Horse Racing, Casinos and

Online Gaming- for examination by the
GoM

= In Feb 22, the GOM was reconstituted.
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SAONA27202 1 DIRING)- DOR
Governmant of Indis
Ministry of Finunce
Departiment of Reven us

GEFICE MEMORANDUM

Subject; Constitution of Group of Ministers (GoM) on Casinos, Roce Courses and Online
Curoin t

Nemt
hnalNiemt
b
f\1embe
VN T
INemn
o
i § 1 conngw W
ik €
(DN Gandid Kumar

Issues before the GoM

= Accordingly, main issues before the GoM were:
*»Rate
s Valuation
“»Taxability of different activities in Casinos

0
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Considerations
by the GoM

Provisions of the GST Law

Valuation:

= GST is applied on the transaction value, i.e., supply value
of goods and services [Section 15 of the Act].

* In case of betting, gambling, lottery there may have been
doubts as to whether the value is the full ticket price, entry
fee, chips in casino or net of winnings

* Clarity on valuation of these activities has been provided
in GST Rules which specifically provide Value of supply
as follows:

i. Lottery - 100/128 of face value of ticket

ii. Betting, gambling— 100% of face value of bet

iii. Horse racing: Amount paid to the totalisator
[Rule 31 A]

,6)/,
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Provisions of the GST Law

GST Rate:

Actionable claim involved in betting, gambling, or

horse racing in race club has been kept in 28% rate slab
[Notfn 1/2017-Rates]

Recreational, cultural and sporting services of:
-Admission to Casino/Race Club/ events like IPL
-Services provided by Race club

-Gambling

are also placed in 28% slab [Notfn 11/2017-rates]

Provisions of the GST Law

Clarification has also been issued that

* 28% rate would apply on entry to casinos as well as
on betting/gambling on the total bet value

* Further, GST would be leviable on entire bet value,
that is, total of face value of any or all bets paid into
the totalisator or placed with licensed bookmakers

[ Circular No. 27/01/2018-GST dated 04.01.2018]
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Jurisprudence

» Sunrise Associates (2006)

The Constitution Bench of the Hon'ble Supreme Court held
that lottery is an actionable claim. Right to participate and
right to win prize are inseperable rights conferred on a
lottery buyer and entire consideration is paid for the chance
to win.

» Skill Lotto case- 2020
The Hon’ble Supreme Court ruled that-

a) Inclusion of actionable claim in Goods (sec 2(52)) is
not illegal

b) Prize money not to be excluded for determining
taxable value. Upheld the validity of Rule 31A(3).
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Challenges

= Comparison ?

= Risk of closure

* Impact on other similar sectors

= Absence of clarity-skill vs chance

* International Practice

* Finding a formula which runs through all

Challenges

* Online Gaming;:

»  Position taken by trade is that it is skill
and not chance. Hence, it is not gambling
or betting.

» Tax on Gross Gaming Revenue
(GGR)/Platform fees.

> Adverse impact on the children and
youth

» Market size of Industry — 34600 cr INR
FY 21 with a CAGR of 38%, estimated to
grow to 165000 cr INR by FY 25
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Challenges

* Horse Racing:

» Money goes to an escrow account-
hence tax should be levied on
GGR/Commission.

> Impact on the ancillary related
sectors viz., breeding, pharma, etc.

Challenges

¢ Casino:

S

» Concerns expressed by Hon’ble
Member from Goa- (i) likelihood of closure
of casinos, which is the main source of
revenue (ii) Levy of tax on GGR/Net chips

» How to keep a check on what happens
inside the casino.

» International practices.

» Valuation of the Industry

>

Other members felt that tax should be
levied on the full value of the chips
bought.

St

|

¥
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Deliberations by the GoM

Deliberations by the GoM

* The GoM deliberated upon the issues in the two
meetings held in New Delhi on 2" May, 2022 and
18" May, 2022.

View taken:

* Valuation of supply of lottery on its face value (cum-
value basis) was settled after extensive deliberation
and discussions in GST Council and has been
upheld by way of judicial pronouncements by the
Hon'ble Supreme Court. It should not be re-opened.
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>

* The actionable claim provision is common
and should be equally treated in all such
cases.

* The GoM also felt that any different view
on actionable claim for casino, online
gaming, horse racing will also have
implication on lottery.

= Simplification of GST principles to be kept
in mind.

Deliberations by the GoM

*= All these activities are to be uniformly taxed and
because of their nature and negative externalities,
should be levied a higher incidence of tax

* GST being a pass-through tax, the incidence of entire
GST is borne by the players, and its incidence does not
fall on the suppliers involved in these activities

* Recommendations regarding valuation should be made
in conformity with the statutory & legal framework and
the jurisprudence in similar matters.

Ay,
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Deliberations by the GoM

Legislative Intent:

Law does not differentiate between game of chance or game of skill:
In valuation rule, it only has a reference of “chance to win” which is
an inherent feature in all these activities, including online gaming,.

Taxing full value of consideration without deducting prize pay-outs.

Actionable claim in (i) lottery, (ii) betting and (iii) gambling is
taxable in GST. As per law, even the actionable claim in betting
alone is also taxable

By removing the prize pay-outs from the value of bets, it will result
in effectively removing actionable claims from the value of supply,
defeating -
o Purpose of subsuming of taxes on betting and gambling in GST
o Intent of bringing actionable claims within the purview of GST

Deliberations by GoM

Casino-specific Deliberations:

Taxing each round, once tax is collected at the entry to
casino on the purchase of chips, is neither feasible nor
desirable.

It was also felt that the right to play with the winnings
of the previous game was inherent in the rights acquired
by the players against the price paid for the chips/tokens
purchased from the casinos.
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Recommendations

Recommendations

= Imposition of GST on these activities namely, casinos, race
courses, online gaming and lottery should be uniform (in
terms of rate and valuation).

= For the purpose of levy of GST, no distinction merely on the
ground that an activity is a game of skill or of chance or both.

= Rate of GST: 28% on all activities namely Casinos, Race
Courses and Online Gaming.
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Recommendations

Valuation:

Online gaming: the activities be taxed at 28% on the full value
of the consideration, by whatever name such consideration
may be called including contest entry fee, paid by the player for
participation in such games without making a distinction such
as games of skill or chance etc.

Race Courses: GST to be levied at the rate of 28% on the full
value of bets pooled in the totalisator and placed with the
bookmakers.

Casino: GST to be levied at the rate of 28% on full face value of

the chips/coins purchased from casino by a player.
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Recommendations

e Taxablity in Casinos:

% In casinos, once GST is levied on purchase of chips/coins (on face
value), no further GST to apply on the value of bets placed in each
round of betting including those played with winnings of
previous rounds.

% Entry fee to casinos: GST at the rate of 28% is leviable on the
services by way of accessfentry to Casinos on payment of
consideration/entry fee which compulsorily includes price of one
or more other supplies such as food, beverages etc,; this being a
mixed supply. However, optional supplies made independently of
the entry ticket shall be taxed at the rates as applicable on such
supplies.

W
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Thank You
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