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Draft Minutes of the 49" Meeting of the GST Council held on 18" February, 2023

The 49" meeting of the GST Council was held on 18" February, 2023 under the
Chairpersonship of the Hon’ble Union Finance Minister, Smt. Nirmala Sitharaman at Vigyan
Bhawan, New Delhi. The list of Hon’ble Members of the Council who attended the meeting
is at Annexure-1. The list of the officers of the Centre, States, Union Territories with
legislature, GST Council Secretariat and GSTN who attended the meeting is at Annexure-2.

1.2 The following agenda items were listed for discussion in the 49™ meeting of the
GST Council:

Agenda
No.

Agenda Item

1

Confirmation of Minutes of the 48" meeting of the GST Council held on 17"
December, 2022 and Errata

Report of Group of Ministers on constitution of the Goods and Services Tax

Tribunal

Ratification of the Notifications, Circulars and Orders issued by the GST
Council

Issues recommended by the Law Committee for consideration of the GST

Council

i  Amendment in Section 23 of the CGST Act, 2017

ii  Proposal to extend time period mentioned in Section 62(2) of the CGST
Act, 2017

iii Change in Place of Supply of transportation of goods under Section 13(9)
of the IGST Act, 2017

iv Rationalisation of late fee for FORM GSTR-9 and amnesty for non-filers
of FORM GSTR-4, FORM GSTR-9 and FORM GSTR-10

v Amendment in CGST Rules and Notification for biometric based
Aadhaar authentication of registration applicants

vi Extension of time limit for application for revocation of cancellation of
registration

vii. Extension of time limit under sub-section (10) of section 73 of the

CGST Act for FY 2017-18, 2018-19 and 2019-20.

Errata

b

Recommendations of the Fitment Committee for consideration of the GST
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Agenda | Agenda Item

Council

a) Recommendations made by the Fitment Committee for making changes in

GST rates or for issuing clarifications in relation to goods — Annexure-I

b) Issues where no change has been proposed by the Fitment Committee in

relation to goods — Annexure-II

¢) Issues deferred by the Fitment Committee for further examination in

relation to goods — Annexure-III

d) Recommendations made by the Fitment Committee for making changes in

GST rates or for issuing clarifications in relation to services — Annexure-IV

6 Report of Group of Ministers on Capacity Based Taxation and Special

Composition Scheme in certain sectors on GST

7 Closure of Group of Ministers on levy of Covid Cess on Pharma and Power

Sector in Sikkim

8 Closure of Group of Ministers to examine the feasibility of implementation of

e-way bill requirement for movement of gold and other precious stones.

9 Issues recommended by GSTN :

1. Proposed Changes in HR Policies and Transition Management from
GSTN

2. Proposal for Changes in the Revenue Model of GSTN and transition
to the new Revenue Model (as amended and circulated on 18/02/2023)

3. Waiver of Interest on delayed receipt of Advance User Charges from
a few States and CBIC

4. Data Archival Policy for the GST System

5. Implementation of facility to Generate Document Identification
Number in GST Back Office for Model 2 States in compliance with the
Supreme Court judgement in W.P. 320 of 2022.

10 Recommendations of the 17" IT Grievance Redressal Committee for

approval/decision of the GST Council

ﬂ/ 11 Agenda on Report of Committee of Officers on GST Audit along with Draft

CHAIRMAN'S Model All India GST Audit Manual (as amended and circulated on
INITIALS 18/02/2023)
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Agenda Agenda Item

No.

12 Decisions of GST Implementation Committee for information of the GST
Council

13 Ad-hoc Exemptions Orders issued under Section 25(2) of Customs Act, 1962
to be placed before the GST Council for information

14 Review of revenue position under Goods and Services Tax

15 Any other agenda with the permission of the Chair

1.3 The meeting started with exchange of greetings between Hon’ble Members and the
Hon’ble Chairperson on the occasion of Maha Shivaratri.

1.4 With the permission of the Chair, the Secretary to the GST Council welcomed all
the Hon’ble Members of the Council and participating officers to the 49" meeting of the GST
Council.
The Secretary on behalf of the Council welcomed the following new Hon’ble Members to
their first meeting of the GST Council-

[.  Sh. Subhash Garg, State Minister for Technical Education, Rajasthan

2. Sh. Harshwardhan Chauhan, Minister for Industries, Himachal Pradesh

3. Sh. Deepak Vasant Kesarkar, Minister for Education and Marathi
Language, Maharashtra

1.5 The Secretary stated that the Hon’ble Members of the Council were aware that in its
47" meeting at Chandigarh, the Council had formed a Group of Ministers (GoM) on Goods
and Services Tax Appellate Tribunal with Sh. Dushyant Chautala, Hon’ble Deputy Chief
Minister of Haryana as the Convener and Hon’ble Ministers from the States of Andhra
Pradesh, Goa, Rajasthan, Uttar Pradesh and Odisha as Members. The GoM had submitted
their recommendations in the form of a report which was being placed as an agenda before
the Council. He thanked all the Hon’ble Members of this GoM for their valuable
recommendations.

1.6 Further, he stated that the GST Council had formed another GoM on Capacity
Based Taxation and Special Composition Scheme in Certain Sectors on GST with Sh.
Niranjan Pujari, Minister of Finance, Odisha as the Convener and Hon’ble Ministers from
Delhi, Haryana, Kerala, Madhya Pradesh, Uttar Pradesh and Uttarakhand as Members. The
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GoM had submitted its report which was being placed before the Council for deliberations.
He thanked all the Hon’ble Members of the GoM for their valuable recommendations.

1.7 He further stated that a GoM on Casinos, Race Courses and Online Gaming was
formed to examine the issue of valuation of said services and related aspects with Sh. Conrad
Sangma, Hon’ble Chief Minister, Meghalaya as Convener and Hon’ble Ministers from
Maharashtra, West Bengal, Gujarat, Goa, Tamil Nadu, Uttar Pradesh and Telangana as
Members. He stated that though the GoM had submitted its report, however due to
unavailability of the Hon’ble CM, Meghalaya, tabling of this report was being deferred.

1.8 He further stated that in this Council meeting, there were agendas for closure of
GoM on movement of Gold and Precious Stones and GoM on Levy of Covid Cess on Power
and Pharma Sector in Sikkim. He thanked all the Hon’ble Members of these two GoMs for
their valuable contributions.

1.9 The Secretary further briefed the Council regarding the status of revenue collection
and improvement in compliance behaviour. He informed that the GST collection in January,
2023 stood at X 1,57,554 crore which is the second highest ever next only to the collection
reported in April, 2022. This was for the third time in the current financial year that the GST
collection has crossed ¥ 1.50 lakh crore mark. He stated that the revenues in the current
financial year up to the month of January, 2023 were 24% higher than the GST revenues
during the same period last year. He further informed that 8.3 crore e-way bills were
generated during the month of December, 2022 which was the highest so far and it was
significantly higher than 7.9 crore e-way bills generated in November, 2022. He stated that
2.42 crore GST returns were filed in the quarter Oct-Dec 2022 as compared to 2.19 crore
GST returns in the same quarter in the last year. The Secretary thanked all the States for their
remarkable efforts for improvement in compliance behaviour and revenue augmentation.

1.10  The Secretary further informed the Council that he had met the officers of the Centre,
States and UTs on 17.02.2023 and had a very detailed and fruitful discussion on various
agenda items which would aid the Council in steering the agenda. He sought permission of
the Hon’ble Chairperson to start the proceedings of the meeting. The Hon’ble Chairperson
accorded permission to start with the agenda. The Hon’ble Chairperson informed the Council
that the dues of compensation cess in all the cases where the AG’s certificate had been
provided by the State would be cleared that day. She highlighted that the Centre had released
more compensation than the cess received. She stated that the Centre is proposing to pay the
compensation dues in advance without waiting for the collection of the cess. She requested
all the States to send the pending AG’s certificates to enable the Centre to disburse the
compensation amount timely.

1.11  The Secretary stated that there were fifteen agenda items in this meeting and the
major set of agenda was circulated well in advance as promised in the last GST Council
meeting.
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Agenda Item 1: Confirmation of the Minutes of the 48" Meeting of the GST Council

2.1 The first agenda item pertained to confirmation of the minutes of the 48" Meeting
of the GST Council held on 17" December, 2022 through Video Conferencing. The Secretary
stated that few States had suggested editorial changes which had been carried out and the
revised minutes had been incorporated in the agenda and circulated to all the Hon’ble
Members. Further Punjab had suggested certain minor changes in para 4.32 in the Officers’
Meeting on 17" February 2023 which had been circulated to the Hon’ble Members in this
meeting. The minutes of the 48" meeting of the GST Council after incorporating the
suggested changes by the States were being placed before the Council for confirmation.

Decision: The Council adopted the Minutes of the 48™ meeting of the GST Council.

Agenda Item 2 : Report of Group of Ministers on constitution of Goods and Services
Tax Tribunal

3.1 The Secretary requested the Hon’ble Deputy CM of Haryana (Convener of GoM)
to present the Report of GoM on constitution of GSTAT.

3.2 The Hon’ble Member from Haryana thanked the Hon’ble Chairperson and made a
presentation (Annexure-3). He informed the Council that consequent to discussions in the
47" Meeting of the GST Council held in Chandigarh, a GoM on GSTAT was constituted.
The mandate of the GoM was to recommend necessary amendments to GST law to ensure
that the legal provisions maintained the right federal balance and were in line with the overall
objective of uniform taxation as well as the principles outlined in various judgments of Courts
in relation to constitution of Tribunals.

33 The Hon’ble Convener of GoM informed the Council that the GoM had held two
meetings. In the first meeting held at New Delhi, the GoM discussed the various judgments
of Supreme Court as to how Tribunals needed to be constituted and the criteria for selection
of Technical Member(s) and Judicial Member(s) and other provisions. The second meeting
of the GoM was held in Bhubaneshwar where the recommendations were finalised. The
Hon’ble Convener further explained that two Members of the GoM had differed with the
recommendation of the GoM on the point of opting for a National Tribunal with Benches in
States but there was agreement amongst Members on the remaining recommendations. He
further stated that keeping in view the spirit of co-operative federalism, the GoM
recommended One Nation, One Tax and One Tribunal. He also informed that detailed
discussions were held for determining the methodology for creation of Benches, selection of
Technical/Judicial Members keeping in view the rights of Member States as well as the
interests of the tax payers. After careful consideration of all these aspects, the GoM
recommended that there should be one Tribunal constituted at National level with Benches
of that Tribunal at State level having regard to both population and tax payer base of that
State.
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34 The Hon’ble Convener of GoM further informed the Council that Members from
U.P and Rajasthan had suggested that there should be State Tribunals but the majority of the
Members of GoM agreed with the proposal that there should be one National Tribunal with
Benches at State level. In this regard, he also informed the Council that the GoM had also
considered the issue of various State Advance Ruling Authorities giving varied decisions on
the same issue. To elaborate the point, the Hon’ble Convener cited the example of issue
involving whether input tax credit (ITC) needs to be allowed on a demo car used by car dealers
and in the States of Haryana and Madhya Pradesh, the respective Advance Ruling Authorities
had passed orders that input tax paid on a demo car is not an eligible credit but in the State of
Kerala and Maharashtra, the AAR had passed an order that ITC can be allowed for demo car.
This demonstrates that there could be conflicting views on same issue across States as no single
judgement prevailed over the whole country. To address this issue, the GoM had recommended
that National Tribunal should be created with Benches at States so that there will be persuasive
value of orders/judgements passed by respective Benches in other States. He submitted that
this would be keeping in line having uniformity and One Nation, One Tax and One Tribunal
as National Tribunal would be able to give a ruling on such aspects.

3.5 The Hon’ble Convener of GoM further submitted that in 2020, the Hon’ble Supreme
Court on a petition made by the Madras Bar Association had directed that the Search cum
Selection Committee (SeSC) be chaired by the Chief Justice of India or a Judge of Supreme
Court nominated by him with the President of the Tribunal and 02 Officers as Members. On
the question of having a different ScSC for the States, the Hon’ble Convener stated that on
the question of selection of Technical Member at National/State level, even during the 47"
GST Council Meeting, it was submitted that since all members are equal in roles and
responsibilities, they should go through the same selection and appointment process. He
further submitted that GoM had proposed that the ScSC for selection of Judicial Member and
Technical Member (Centre) of National Tribunal could consist of Chief Justice of India or a
Judge of Supreme Court nominated by him as Chairperson of ScSC, President of the Tribunal,
Secretary of Central Government along with Chief Secretary of a State to be nominated by
the Council. The Hon’ble Convener of the GoM further pointed out that the GoM had
recommended that the Chief Secretary of the State in which the Bench is located should be
made part of the ScSC in case of member for selection of Technical Member (State).

3.6 With respect to composition of Benches, the GoM had recommended that it should
consist of one Judicial Member and one Technical Member. Further, the Technical Member
should be Technical Member (Centre) or Technical Member (State) in a 50:50 ratio in every
State. In case of smaller States, where only one Bench would be constituted, there should be
provision for alternating the tenure between Technical Member (Centre) and Technical
Member (State) for a specific time. The GoM further suggested that single Member Bench
should be empowered to hear cases with tax implications up to Rs. 50 lakhs, where no
question of law was involved. However, the power to raise the monetary limit was left to the
decision of the Council.

3.7 The Hon’ble Convener stated that with respect to qualifications of Members, the
GoM suggested that the President be a Judge of the Supreme Court (retd.) or Chief Justice of
the High Court (retd.). With respect to qualification of Judicial Member, the GoM
recommended that he should be a Judge of the High Court (retd.) or District Judge or
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Additional District Judge with at least 10 years’ experience. With respect to qualification of
Technical Member (Centre), the GoM recommended that he should be 2 member of the Group
A Service with 25 years of service (IRS -C&IT) or All India Services (AIS) with at least 3-
year experience in GST or existing law and 25 years of service. With respect to qualification
of Technical Member (State), the GoM recommended that he should have minimum 25 years’
service and should be officer of State Government or AIS with a rank higher than the First
Appellate Authority of the State. To give an example, the Hon’ble Convener stated that in
the State of Haryana it would be an officer at least of the rank of Joint Excise & Tax
Commissioner or Additional Excise & Tax Commissioner. F urther, he submitted that in many
States the equivalent of this is a Class B officer and in such cases the Council has the power
to consider the request of the State and amend the requirement from time to time. Also, the
requirement of 25 years of Government service in Group A may be reduced on the
recommendation of the Council.

3.8 Regarding the retirement age of Members, the GoM recommended that the
retirement age of President should be 67 years and 65 years for the members. This was kept
keeping in view that the retirement age of High Court judge is 62 years. Therefore, the GoM
felt that if they applied for Member (Judicial) of Tribunal after 62 years, they would get a
tenure of 4 years after the selection process. The Hon’ble Convener further submitted that if
a High Court judge so desired, he could take early retirement and apply for the post but in
such cases, they should not be given an extension for more than 2 years in the second tenure.

3.9 Regarding the number of Benches to be constituted, the Hon’ble Convener
submitted that they had taken into consideration the representation of UP, Tamil Nadu and
all other States that had written to the GoM. The GoM after detailed discussion had
recommended that States with less than 5 crore population should not have more than two
Benches. The Hon’ble Convener further stated that GoM wanted to similarly limit the number
of Benches according to 10 crore/15 crore population for bigger States but taking into
consideration the demands of all States, the GoM had recommended that any State with
population above 5 crore should not have more than 5 Benches.

3.10  The Hon’ble Convener further informed the Council that few States had represented
that they did not have a notified/recognized Group ‘A’ Service and that in such cases the
GoM had recommended that Class 1 officer with a different nomenclature could be accepted
as Technical Member (State) subject to approval given by the Council from time to time on
request made by the State.

3.11  The Hon’ble Convener of GoM concluded the agenda by stating that acceptance of
the proposal for constitution of GSTAT would be for the betterment of taxation matter in
States as it would address the large pendency of appeals.

3.12  The Secretary thanked the Hon’ble Convener of GoM and invited comments from
all the Hon’ble Members.

3.13  The Hon’ble Member from UP stated that as a Member of the GoM he had agreed
with all recommendations except one. He stated that States should have the power to
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constitute the State Tribunal. In this regard, he drew the attention of the Council to the Union
List/ State List wherein Centre and State have been vested with the power respectively to
make laws on subjects mentioned therein. Further, he stated that Article 246 A specifically
provides the legislature of every State with power to make laws with respect to Goods and
Services tax imposed by Union or State subject to Article 246 (2). He also drew attention of
the Council to the overriding power given in Article 323 B clause (4) which provides that the
provisions of this Article shall have effect notwithstanding anything in any other provision
of this Constitution or any other law for the time being in force. He stated that the Constitution
has accorded power to States to constitute Tribunals and further, he clarified that the issue
raised in Revenue Bar Association case pertained to number of Judicial Members and the
Court had ruled that the number of Judicial Members should not be less than the Technical
Members and that this case was not a precedent for the point that the States do not have the
power to constitute a Tribunal. The Hon’ble Member reiterated that States should have the
power to constitute Tribunals and also that States should have a say over the appointment of
Technical Members.

3.14  The Hon’ble Member from Rajasthan stated that the National Tribunal and State
Tribunal should be separate and that the States should have the power to constitute the State
Tribunal. He agreed with the view expressed by the Hon’ble Member from UP on the point
that Revenue Bar Association case had only ruled on the issue of number of Judicial Members
and that therefore it was not an authority on other matters. He further stated that every State
has its own State specific industry, State specific tax payer base and therefore, every State
should have its own independent State Tribunal which will work independently from the
National Tribunal, Further, in case of any conflict the matter should be referred to National
Tribunal. He added that the number of Benches to be constituted should not be made

dependent on the population of State but the basis for the same should be the number of tax -

returns filed as disputes are linked to taxation issues. He further elaborated that the same
principle i.e., the number of pending cases is used for determining the number of Benches of
High Courts in States. Regarding the qualification of the Technical Member, the Hon’ble
Member stated that the Members of the AIS and State services get transferred within a period
of 1 or 2 years and that therefore, the requirement of 3 years for AIS members needs to be
relooked into as this condition may result in non-availability of eligible members or limited
availability of eligible members. Therefore, it was stated that the scope of eligibility of
Technical Member needs to be widened to increase the pool of available officers and that the
power should be given to States to constitute the State Tribunal in the light of prevailing
circumstances in the State. He reiterated that the power to constitute the State Tribunals
should be given to States and that they should be allowed to function independently.

3.15  The Hon’ble Member from Maharashtra stated that there should not be a fixed
criterion for deciding the number of Benches. Further, he stated that being a large State,
Mabharashtra will also have to make provision for Benches for regional areas. He stated that
the power to decide the number of Benches should be left to the States. Regarding the
composition of Benches, it was suggested that appointment of Technical Member (Centre
and State) in States need to be made alternately based on robust methodology like a fixed
roster system i.e. if one Bench comprised Technical Member (Centre), then the next Bench
could comprise Technical Member (State) and in case of four-member Benches, one
Technical Member should be from Centre and another Technical Member should be from
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State. He further agreed with the proposal that Technical Member should not be below the
rank of Joint Commissioner as it would ensure that people with reasonable experience in
taxation to apply for the post. Further, the power proposed to be given to States to notify rank
higher than the First Appellate Authority would be redundant where the First Appellate
Authority is of the rank of Joint Commissioner but where Additional Commissioner rank
officer is not available. Therefore, it was suggested that the proposed formulation may be
amended so that Joint Commissioners become eligible for this post of Technical Member as
a bigger pool of officers would be available. Further, the Hon’ble Member stated that they
supported the proposal for National Tribunal with Benches at State level.

3.16  The Secretary clarified that the GoM had not made any proposal with respect to the
number of Benches to be included in the Act and that the number of Benches could be
determined by the Council.

3.17  The Hon’ble Member from West Bengal stated that they were in complete agreement
with the views expressed by Members of UP and Rajasthan on the question of constitution of
State Tribunal. She stated that the National Tribunal at Centre could have Regional Benches
but over and above that States should have their own Tribunal. The disputes pertaining to
Place of supply, etc. can be referred to the National Tribunal. The Hon’ble Member also drew
attention of the Council to the guidelines laid down in L. Chandrakumar case. Further, it was
stated that in Revenue Bar Association case, the Court had not decided on the constitution of
the State Tribunals and that there is also overriding power given under Art 323B over Article
246A for constitution of such Tribunal. The Hon’ble Member stated that it was their view
that to keep the federalism intact it would be better to have a National Tribunal at Centre with
Regional Benches in State along with independent State tribunals.

3.18  The Hon’ble Member from Kerala stated that they also support the view taken by
Hon’ble Members from UP, Rajasthan, West Bengal and Maharashtra. He further stated that
they supported the proposal to have a National Tribunal but at the same time they also
supported the proposal to have a State Tribunal. It was also stated that the decision regarding
the number of Benches for the Tribunal should be left to the Council as the suggestion made
by the GoM was only recommendatory in nature and also, that the number of Benches should
be determined as per the requirement of State. It was further stated that with respect to
selection of Technical Members, the power of selection should vest with the State
Government. He also stressed the need to have these Tribunals set up having completed 5
years of GST implementation.

3.19  The Hon’ble Member from Bihar agreed with the views expressed by Members from
State of UP, Rajasthan and West Bengal and he reiterated that States should have the power
to set up State Tribunals. It was also emphasized that the number of Benches should be
determined on the basis of their tax payer base and the States should have the power to
determine the number of Benches. It was further mentioned that the ScSC should have a
member recommended by the State where the Tribunal would be set up. He suggested that
power should be given to States to appoint the Technical Member (State) and preferably also
the other Members to the Benches. In addition, it was mentioned that option should be given

for keeping Technical Member (Centre) along with Technical Member (State) in these CHAIRMAN’
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Judicial Members Also, it was stated that the Council could decide on the monetary limit for
adjudication of cases at the level of State Benches as well as that of the National Tribunal.
Further, he also stated that the Chief Justice of the High Court of concerned State should be
the Chairman of the ScSC for selection of Technical Member (State).

3.20 The Hon’ble Member from Punjab supported the view taken by Hon’ble Members
from Uttar Pradesh, Bihar, West Bengal and Rajasthan and stated that the States should have
independent authority while constituting their own State Tribunal and in appointment of
Members thereof. He further elaborated that every State has its own specific State based
industry, trade practices that are particular to that State and therefore, persons from that State
would be well versed with such State specific trade nuances. He also emphasized that keeping
in view the federal structure the State should be given the power to set up their own Tribunals
and also to make appointment of Members thereof.

3.21  The Hon’ble Member from Delhi also supported the views put forth by other States
regarding constitution of separate National and State Tribunals as provisions for the same
have been provided in GST law and stated that the structure of the Tribunal must be federal
as GST laws have been devised keeping in view this federal structure. A Central Tribunal is
not desirable. He further stated that the issue before the Court in Revenue Bar Association
was related to numbers of Members of the Tribunals and there was no bar per se regarding
constitution of Central and State Tribunals. He also emphasized that the constitution of
number of Benches of Tribunal in States should be left to their wisdom based on number of
taxpayers, the geographical area, topography etc.

3.22 The Hon’ble Member from Madhya Pradesh raised concern over large number of
appeals being filed directly before the Hon’ble High Court in absence of Tribunals and stated
that 2046 appeals had been decided in the State of Madhya Pradesh by the First Appellate
Authority and a second appeal was expected in all these cases. He complimented the steps
taken by the GoM towards setting up the Tribunal so far and stated that the State of Madhya
Pradesh was in favor of constitution of separate Tribunal for the State. The State Civil
services recruitment rules are different for different States. There is no classification of Group
*A” services in Madhya Pradesh. Therefore, he suggested that the eligibility for appointment
of Technical Member (State) should be clearly defined and the States should be empowered
to recruit Technical Member (State).

3.23  The Hon’ble Member from Tamil Nadu thanked the Hon’ble Deputy Chief Minister
from Haryana for the efforts of the GoM. He elaborated that there are 31 Commercial State
laws and 31 Commercial Tax departments across various States. He further stated that the
Court order should not dictate the administrative policy to the Union Government or to the
GST Council, as this would be undermining the powers of the Executive. He further stated
that the GST Council should exercise its authority under the Constitution which was the
prerogative of elected representatives. He elaborated that if the Council were to create a
particular scheme for the Tribunals then the same can be taken up before the judiciary for
deciding whether the scheme is valid or not under the Constitution. He opined that the
directive of the Court that the Tribunals that are to be prospectively set up should follow a
set principle, appears to be completely violative of the prerogative of the elected
representatives. He pointed out that there are existing VAT Tribunals with one Judicial and
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two Technical Members which have not been invalidated by the Courts. He mentioned that
if the Council proceeded with the view of the High Court, there would be a lot of complexity
about the eligibility of the Members both Technical and Judicial. He further stated that in
case of National Tribunal having Benches across the States, the administrative burden on a
single body would be significantly higher. He stated that the Council should go with ratio of
Judicial and Technical Members just like the existing VAT Tribunals and it should not give
up the idea of State Tribunals. He also added that the said judgment has not discussed
anything about State Tribunal. He also emphasized that when persons who are not from the
particular State are appointed as Members of Tribunals then they would not be conversant
with the trade practices and usages that are peculiar to that State and in this regard, he cited
the example of “Rab’ that was taken up for discussion in the last Council meeting. He further
stated that the local context would be lost in the case of National Tribunals.

3.24  The Hon’ble Member from Manipur requested the Council to bring down the
requirement of having 25 years of experience for being considered for appointment as
Technical Member (State) as for smaller State like Manipur, the age limit to get into Group
‘A’ service is higher i.e. 38 years; even higher for reserved category and due to this it might
not be possible for them to get suitable officers for the post of Technical Member (State) with
the present criteria.

3.25  The Hon’ble Member from Puducherry stated that they supported the idea of having
a National level Tribunal as the same was necessary as per the Constitution, however, he
stated that it was equally important to have a State level Tribunal in every State. He further
suggested that the Chief Secretary of the concerned State may be included as a member of
ScSC for the appointment of Technical Member (State) of the Tribunal so that due
consideration would be given for appointment of experienced officers from the State in these
State Tribunals/Benches.

3.26 The Hon’ble Member from Chhattisgarh stated that the nature and spirit of the
Constitution is clearly federal and decisions should be taken accordingly without impinging
on its provisions. He further stated the present judicial hierarchy is District court, High Court
and Supreme Court and not having an appellate authority at State level and proceeding
straight to National Tribunal does not appear proper. He stated that there must be State
Tribunals and appeal against the State Tribunal in case of conflicting views should go to the
National Tribunal. He further stated that since there are two Acts i.e. CGST and SGST, it is
only desirable that Technical Members from both Centre and State are given representation
in the Tribunals.

3.27  The Hon’ble Convener of GoM stated that while making the recommendations, all
six Members of the GoM had considered the fact that tax was collected at State level on
consumption basis and the biggest evaluation method for consumption is the population and
not the number of taxpayers, therefore, the GoM had recommended that the number of State
Benches would be decided according to the population of the State. Regarding the selection
of Technical Member (State), it was accepted that in case of Technical Member (State), the
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Chief Secretary of the State would be a Member of the ScSC. He further stated that there was
a conflict regarding whether there should be a State Tribunal or a National level Tribunal
having Benches in every State. He clarified that if an appeal is decided at the Joint
Commissioner level, then as per the recommendations of GoM, the appeal would go to the
National Bench or Bench at State level and then it would go to the High Court and then to
the Supreme Court for final judgement; that if a State Tribunal was created then there would
be a five tier system and therefore the GoM had collectively recommended the creation of
National Tribunal and Benches in order to have faster delivery of judgments. He further stated
that on the eligibility criteria of having experience of 25 years for the Technical Member
(State), the Council might take a decision regarding relaxation in age or required experience
as recommended by the State of Manipur. Regarding the number of Members in Benches it
was stated that the Council can make a decision to keep it at 1:1 or 2:2 but the GoM had
recommended having Judicial Member and Technical Member in ratio 1:1 in every Bench
after thorough discussion and if the same was to be amended, then there could be litigation
at Supreme Court and therefore the ratio of 1:1 had been recommended in view of the
judgement of the Hon’ble Court. He also stated that these recommendations were made
keeping in view the One Nation, One Tax and One Tribunal and also to avoid situations
wherein conflicting views are given by different fora as is seen in case of AAR at present.

3.28 The Secretary to the Council stated that the recommendations had been made by
the GoM after having considered the judgments of both the Hon’ble High Court and the
Supreme Court. He also clarified that the question of having equal number of Judicial and
Technical Members had been discussed by the Supreme Court in subsequent cases and it had
been decided that equal number of Judicial Members and Technical Members should be
maintained in the Tribunals. He also emphasized that the provisions of CGST Act and the
SGST Act are pari materia to each other and also the rates of taxation are same for all supplies
of goods and services. Accordingly, the GoM had been constituted to arrive at a uniform view
in case of GST Tribunal. He further clarified that every State should have its own Bench even
though some States had asked for their own Tribunal. The critical issue before the Council
was the composition of the ScSC. He further stated that the Members of the Tribunal were
expected to deliver judgements fairly, independently and in a nonpartisan manner and as
regards the ratio of 1:1 from Centre and State in a State Bench, the same had been
recommended for getting adequate representatives from both Centre as well as State services.
He further stated that the existing law under CGST Act that has been struck down by the High
Court, provides for one Tribunal. The CGST Act provided for National Tribunal with
Regional Benches and State Benches with Area Benches but it envisages only one Tribunal.
This was decided six years ago at the time of inception of GST and this may not be revisited.
Further, the major issue was regarding who makes the recommendations for the Technical
Member (State). Regarding the number of Benches, he stated that the same can be varied by
the Council as per the requirement of the State. Regarding the request for reduction of 3 years
tenure for AIS officers for the eligibility criteria, he stated that it was a fair tenure stipulation
and that without that much tenure the officer would not have sufficient experience to
adjudicate on tax disputes. The Secretary clarified that Section 109 (5) of the CGST Act, as
recommended by the GoM, states that in addition to the Principal Bench, Government shall,
by notification, constitute such number of Benches at such locations as may be recommended
by the Council based on the request of the State Government. He clarified that therefore, the
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flexibility to increase the number of Benches has already been provided for in the proposed
amendment to the Section.

3.29  The Hon’ble Chairperson stated that the insistence of the States on their right to
nominate a person familiar with the States situation in the Benches was a fair point. In this
regard, clarification was also sought from the Hon’ble Convener of the GoM regarding the
appointment of Technical Member on a rotation basis i.e. in one year, the State Member
would be appointed and in the next, the Centre Member would be appointed. Regarding the
number of Benches, the Hon’ble Chairperson stated that there was merit in the suggestion
put forward by Rajasthan and UP that it would be right for the States to suggest the numbers
of Benches in State depending on the criteria of number of cases, geographical area,
topographical uniqueness, etc.

3.30  The Hon’ble Convener of the GoM responded that in case of States with two
Benches, one of the Benches can be constituted with Technical Member (Centre) and the
other Bench can have Technical Member (State). Further, he stated that GoM had
recommended that there should be rotation of Technical Member (Centre) and Technical
Member (State) between these two Benches. Further, he stated that in case of bigger states
like UP with five Benches, their proposal was that initially three Benches would have
Technical Member (Centre) and two Benches would have Technical Member (State) and
during the second tenure, this arrangement would be reversed. He further stated that they had
held detailed discussion with State of UP in this regard and that the limit regarding the number
of Benches suggested by them in this regard was only recommendatory in nature.
Maharashtra had stated that they had eight VAT Benches and they could request for more
Benches and if some States desired to collectively form one Tribunal, the same could be
recommended. In this regard, the Hon’ble Convener of the GoM stated that the concerns
raised by States like Rajasthan, UP, Maharashtra and Manipur would be addressed through
this power vested in the Council on requests made by the States.

3.31 The Hon’ble Member from Bihar welcomed the suggestion of the Hon’ble

Chairperson on the rights of State to have a say in the appointment of Technical Member and
he reiterated that the Technical Member must be appointed on the recommendations of the
State. The Hon’ble Member from Kerala stated that the pertinent question in this scenario
was not the method of appointment of Members nor the constitution of the Benches but the
right of the States to have a Tribunal of their own.

3.32  The Hon’ble Member from Rajasthan raised the issue of nomenclature of State
Benches on the ground that when a National Tribunal is set up, then it would have only
Regional Benches. He further stated that there was no bar on constitution of separate Tribunal
for State. Further, if there are conflicting decisions between various State Tribunals, then
such conflicts could be referred to National Tribunal.

3.33  The Secretary also clarified that the number of appeals should be limited to two and
that there was no need for setting a State level Tribunal as appeal in a State should be decided
at two levels and thereafter the taxpayer could go to the High Court. He further pointed out
that as suggested by the Hon’ble Chairperson a separate Search-cum-Selection Committee
could be made for selection of Technical Member (State).

Page 13 of 77

W

CHAIRMAN'S
INITIALS

Minutes of 49th GST-Couhngcil !V!eoting 13



MINUTE BOOK

N

-
CHAIRMAN'S
INITIALS

3.34  The Hon’ble Member from Chhattisgarh sought clarification as to if the ScSC can
have two Judicial Members and two other Members then why should the Tribunal be
precluded from having two Judicial Members and two Technical Members. The Hon’ble
Convener of the GoM responded that the rights of the States are secured as provision has
been made for nominating Chief Secretary of the State in SeSC for selecting the Technical
member of the States in which the Bench is located.

3.35  The Hon’ble Member from West Bengal stated that issues could be divided between
the National and State Tribunals; that the disputes relating to place of supply/IGST could be
handled by National Tribunal and the rest of the issues could be left for the State Tribunal to
decide and that there was no requirement for amending the Constitution. Further, it was stated
that many Tribunals under Article 323B are already functioning in many States and there
should not be any dispute regarding constituting State Tribunal in a State as National Tribunal
would not be the Appellate Tribunal of the State. The Hon’ble Member clarified that State
Tribunals and National Tribunals would function independently and that the appeal would lie
to the High Court as power under Article 226 cannot be taken away as clarified by the Apex
court in the case of L. Chandrakumar.

3.36  The Hon’ble Member from Tamil Nadu stated that there were some issues for
consideration before the Council. The first issue was the constitution of the Tribunal, i.e.
whether it should it be one plus one Technical Member in a revolving manner between State
and Union or should it be two plus two. The GoM had recommended for one plus one
arrangement but the Hon’ble Member stated that there were numerous judgements that
prescribe two plus two Members. The second issue was whether there should be a State
Tribunal and an appellate level National Tribunal or should there be a separation of issues
between the State and National Tribunals in which case the next appeal against the judgment
of the State/National Tribunal would lie to the High Court as is the case today with VAT
Tribunals. Then, if the decision was not to have two separate levels within the Tribunals and
to have only one level of Tribunal, then there should be no hesitation to have a State Tribunal
as long as the issues are demarcated between National and State Tribunal. In such a case,
there would not be any delay because every issue will get one Tribunal appearance. As
regards the State Tribunals giving conflicting judgements, he opined that the same can happen
in now proposed system also.

3.37  The Hon’ble Member from Rajasthan stated that the Council should go with the
formulation of two plus two and he also stated that there would be no difficulty in finding
two Judicial Members as the terms of qualifications provide for retired persons including
District Judges. Hon’ble Member from Rajasthan suggested that the Benches in the State
could be called “State Benches™.

3.38  The Hon’ble Member from Andhra Pradesh stated that he was not for two plus two
formulation but to have three Members in the pool, but the quorum of the Bench would be
two. This would also enable speedy resolution of cases. He further added that the GoM has
recommended a National Principal Bench and State Benches with power of State for
appointing the Technical Members for the reason that this would ensure uniformity of
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judgement across the State Benches and he also added that having State Tribunals would
mean that the appeals would lie from those Tribunals to National Tribunals thereby causing
further delay in deciding appeals.

3.39  The Hon’ble Member from Maharashtra also suggested to adopt two plus two
formulation as this would ensure representation of both Centre and State. The Hon’ble
Member from Goa stated that if the Council so decides the formulation can be changed to
two plus two but there would be practical difficulties in getting Technical Members as well
as Judicial Members in that case especially in smaller States.

3.40  The Hon’ble Member from Tamil Nadu proposed an alternate formulation i.e. a clear
demarcation should be made on the issues that would be dealt by the National Tribunal and
the State Tribunal. He further stated that the National Tribunal and its Benches would be
greatly reduced in number and for them the two plus two formulation could be adopted and
they could deal with issues such as Place of Supply, Country of origin, etc. He also stated
that the appeal in such cases would lie to the High Court where the appellant is located. He
added that State Tribunals could function with one plus one formulation and deal with issues
such as assessment, GST related issues, etc. as in the case of VAT Tribunal. He further stated
that these two Tribunals should function independently of each other.

3.41  The Hon’ble Member from Odisha stated as a Member of the GoM they had also
suggested one plus one formulation for Benches. He further stated that in case of two plus
two formulation, there could be difficulty in finding adequate number of Members. He further
referred to the proposal of the Hon’ble Member from Andhra Pradesh regarding having three
Members, one Judicial and two Technical Members and stated that the same was deliberated
by the GoM and rejected for the reason that this would not ensure judicial priority. He further
stated in case of four Members there would be disagreements between the Members which
would cause delay in delivery of judgements. He also stated that the GoM had considered the
request for reducing the requirement of years of experience for the Members and
recommended that the qualification requirement can be reduced by the Council on a request
made by a State. He added that in case of National Principal Bench with State Benches, the
Principal Bench would be able to exercise control over the State Benches to ensure uniformity
of decisions but supervision by Principal Bench is not possible in case of State Tribunals. The
Hon’ble Member from Delhi requested the Council to decide first whether the proposal
should be for a National Tribunal with State Benches or for having separate National and
State Tribunal. He added that once this issue is decided upon, the Council can decide upon
the number and composition of the Benches.

3.42  The Hon’ble Convener of the GoM stated that after hearing the views of all the
States, a decision may be taken by the GST Council that the two plus two formulation be
adopted for National level and State level Benches with National Bench being the Principal
Bench. In this regard, he also stated that, if approved by the Council, the ScSC as proposed
by the GoM for selection of Technical Member (State) can be amended to include the Chief
Justice of the High Court, Chief Secretary of the State along with a Secretary level officer
nominated by the State so as to secure the rights of the States.
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3.43  The Hon’ble Member from Tamil Nadu stated that there needs to be clarification as
to whether the proposal is for a National and State Tribunal with the National Tribunal having
appellate jurisdiction or whether the National and State Tribunal would be covering different
set of subject matter with the appeal lying to the High Court from both these Tribunals. He
suggested that the ScSC for Technical Member (Centre) should also comprise State High
Court Judge, President of the Tribunal and Secretary of the Centre and Chief Secretary of the
concerned State.

3.44  The Hon’ble Member from Punjab raised issue of transfer of Technical Member
(State) which was also supported by Bihar and Tamil Nadu. The Hon’ble Chairperson
confirmed that transfer of Technical Member (State) would be done within the State.

3.45  The Secretary clarified that there was neither an existing provision in the Act for
setting up separate State Tribunals nor had it been recommended by the GoM that there would
be a State Tribunal from which the appeal shall lie to the National Tribunal. He also clarified
that the provisions of the Act presently provide that there will be one Tribunal with National
Bench and Regional Benches to decide matters of inter-state supply and for all other matters
related to taxation there will be State Benches and Area Benches within the State. Therefore,
the proposal is for one Tribunal with Benches. The proposal that has been made as regards
the appointment of Judicial Member and Technical Member (Centre), the ScSC would consist
of Secretary from Central Government and the Chief Secretary of any State nominated by the
Council. Secretary also clarified that as proposed by the Hon’ble Convener of the GoM, the
ScSC for selection of Technical Member (State) can be amended to include the Chief Justice
of the High Court, Chief secretary of the State along with a Secretary level officer nominated
by the State.

3.46 After detailed discussions, the Council decided that there should be one GST
Appellate Tribunal with a Principal Bench and State Benches. Each Bench of the Appellate
Tribunal would consist of four members i.e. two Judicial Members and two Technical
Members, one Member from Centre and one from the State but in all cases where the input
tax credit involved, or fee/fine/penalty imposed does not exceed Rs. 50 lakh rupees, it would
be heard by a single Member and in all other cases, it shall be heard by minimum one Judicial
Member and one Technical Member.

3.47  Regarding the constitution of the ScSC for Technical Member (State), the Council
agreed with the proposal of GST Council Secretariat that the committee shall consist of the
Chief Justice of the High Court, where the Bench is located; senior-most Judicial Member in
the State, and where no Judicial Member is available, a retired Judge of the High Court in
whose jurisdiction the State Bench is located. as may be nominated by the Chief Justice of
such High Court; Chief Secretary of the State in which the Bench is constituted and one
Additional Chief Secretary/Principal Secretary/Secretary of the State in which the State
Bench is located as may be the nominated by such State Government. Regarding the ScSC
for appointment of other Members, it was agreed to go ahead with the recommendations made
by GoM.

3.48  The Hon’ble Chairperson directed the Secretary to the Council to make a draft of the
changes proposed consequent to the discussion in the Council and to circulate it electronically
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among the Members to invite their comments and thereafter, to make further changes to the
draft.

3.49  The Secretary proposed that the Council may authorise the Hon’ble Chairperson to
finalise the draft and proposed for the closure of the GoM on GSTAT.

3.50  The Council agreed to authorise the Hon’ble Chairperson to finalise the draft
and also agreed to close the GoM on GSTAT.

Agenda item 3: Ratification of the Notifications, Circulars and Orders issued by the
GST Council

4.1 The Secretary took up the next agenda pertaining to ratification of the Notifications,
Circulars and Orders issued by the GST Council at Sr No. 3 (page no. 130-133 of the agenda).

4.2 The Hon’ble Member from Delhi referred to the Circular No. 189/01/2023-GST
dated 13.01.2023 (on page 133) of the Agenda No 3 and stated that Kachri Papad is being
taxed at 18% whereas Papads are taxed at Nil rate and suggested that Kachri Papad should
be taxed at 5% or nil rate and he also submitted a representation on this matter to the
Chairperson. The Secretary took note of this suggestion and assured that the issue would be
taken up by the Fitment Committee and would be presented in future GST Council meeting.

43 The Hon’ble Member from Tamil Nadu raised a technical concern on Circular No.
187/19/2022-GST dated 27.12.2022 (Page No. 133) pertaining to said agenda which states
that proceedings finalized against the corporate debtor under Insolvency and Bankruptcy
Code, 2016, reducing the amount of statutory dues payable shall become final under Section
84 of the CGST Act. Hon’ble Member stated that the actual power to write off is only vested
in the Government and it is not vested in this code. Although it could be sent as a
recommendation to the Government, only the Government actually could write off its dues.

44 Pr. Commissioner, GST Policy Wing clarified that this issue was discussed in Law
Committee and was taken up in the last GST Council meeting. Section 84 of CGST Act
provides that if any Government dues are reduced in any proceeding then the concerned
Commissioner shall give intimation of the reduced amount to the concerned person and to
the appropriate Authority with whom the recovery proceedings are pending .The view was
taken that the proceedings which are conducted under IBC also relate to reducing the amount
of liability and are covered under Section 84 of CGST Act and thus such orders shall have
the effect of reducing the Government dues under CGST/SGST/IGST Act. So, the Law
Committee had taken the view that the Commissioner can issue intimation under DRC 25
under Rule 161 of the CGST Rules reducing the amount of the liability and then such amount
can be reduced from the liability register.

4.5 The Hon’ble Minister from Tamil Nadu stated that the Commissioner would be
acting without the actual consent of the Finance or other department while removing the
liability from the books and that there may be requirement of some additional paper work or
procedure to validate it. Principal Commissioner, GST Policy Wing requested Tamil Nadu to
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send the reference to LLaw committee in this regard so that Law Committee can examine it in
detail.

Agenda item 4 - Recommendations of the Law committee for the consideration of the
GST Council.

Agenda Item 4(i): Amendment in Section 23 of the CGST Act, 2017

5.1 The Principal Commissioner, GST Policy Wing gave a presentation (Annexure-4).
He stated that Agenda item 4(i) is regarding amendment in the Section 23 of CGST Act. In
the 48" GST Council meeting, it was recommended to give overriding effect to Section 23 of
CGST Act over Section 24 and sub-section (1) of Section 22 of the CGST Act retrospectively
with effect from 01.07.2017 so as to provide exemption from mandatory registration for small
traders for intra-state supply of goods through e-commerce operators. However, the said
amendment has created an anomaly that persons, who are required to pay duty under reverse
charge mechanism on their inward supplies, would not be required to get registered if they
are otherwise not making any taxable supply themselves, which was not the intention behind
the said amendment. To correct this anomaly, the Law Committee has recommended after
detailed discussions that the Section 23 of CGST Act be amended retrospectively with effect
from 01.07.2017 to give overriding effect only to sub-section (2) of Section 23 (and not to
sub-section (1) of section 23) over Section 24 and sub-section (1) of Section 22 of CGST Act.
This was agreed to in the officer’s meeting held on 17.02.2023 also.

The Council agreed with the said recommendation of the Law Committee.

Agenda Item 4(ii): Proposal to extend time period mentioned in Section 62(2) of the
CGST Act, 2017

52 The Principal Commissioner, GST Policy Wing informed that the Agenda Item
4(ii) is regarding an amendment in the Section 62 of CGST Act. He stated that presently when
the return is not filed under Section 39 or Section 45 of CGST Act, even after service of a
notice under Section 46 thereof, then best judgment assessment order can be issued by the
proper officer under sub-section (1) of Section 62. If the return is filed within 30 days of the
service of the said assessment order, then the said assessment order (AO) is deemed to be
withdrawn as per provisions of sub-section (2) of section 62. It was represented by some tax
administrations that in many cases, the taxpayers file the return after a period of 30 days of
the service of the assessment order, due to which such assessment orders are not deemed to
be withdrawn and therefore, the liability created by the AO remains in the books of accounts.
However, as the taxpayer has already filed the return(s) and has paid his liability, therefore
the liability created by the assessment order needs to be removed from the liability register.
So, there was request to extend the time limit for deemed withdrawal of the best judgment
AQO. The issue was deliberated by the Law Committee and the Law Committee recommended
that the period of 30 days for deemed withdrawal of AO may be increased to 60 days, which
could further be extended by another 60 days on payment of prescribed additional late fee.
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