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Draft Minutes of the 49" Meeting of the GST Council held on 18" February, 2023

The 49" meeting of the GST Council was held on 18" February, 2023 under the
Chairpersonship of the Hon’ble Union Finance Minister, Smt. Nirmala Sitharaman at Vigyan
Bhawan, New Delhi. The list of Hon’ble Members of the Council who attended the meeting
is at Annexure-1. The list of the officers of the Centre, States, Union Territories with
legislature, GST Council Secretariat and GSTN who attended the meeting is at Annexure-2.

1.2 The following agenda items were listed for discussion in the 49™ meeting of the
GST Council:

Agenda
No.

Agenda Item

1

Confirmation of Minutes of the 48" meeting of the GST Council held on 17"
December, 2022 and Errata

Report of Group of Ministers on constitution of the Goods and Services Tax

Tribunal

Ratification of the Notifications, Circulars and Orders issued by the GST
Council

Issues recommended by the Law Committee for consideration of the GST

Council

i  Amendment in Section 23 of the CGST Act, 2017

ii  Proposal to extend time period mentioned in Section 62(2) of the CGST
Act, 2017

iii Change in Place of Supply of transportation of goods under Section 13(9)
of the IGST Act, 2017

iv Rationalisation of late fee for FORM GSTR-9 and amnesty for non-filers
of FORM GSTR-4, FORM GSTR-9 and FORM GSTR-10

v Amendment in CGST Rules and Notification for biometric based
Aadhaar authentication of registration applicants

vi Extension of time limit for application for revocation of cancellation of
registration

vii. Extension of time limit under sub-section (10) of section 73 of the

CGST Act for FY 2017-18, 2018-19 and 2019-20.

Errata

b

Recommendations of the Fitment Committee for consideration of the GST
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Agenda | Agenda Item

Council

a) Recommendations made by the Fitment Committee for making changes in

GST rates or for issuing clarifications in relation to goods — Annexure-I

b) Issues where no change has been proposed by the Fitment Committee in

relation to goods — Annexure-II

¢) Issues deferred by the Fitment Committee for further examination in

relation to goods — Annexure-III

d) Recommendations made by the Fitment Committee for making changes in

GST rates or for issuing clarifications in relation to services — Annexure-IV

6 Report of Group of Ministers on Capacity Based Taxation and Special

Composition Scheme in certain sectors on GST

7 Closure of Group of Ministers on levy of Covid Cess on Pharma and Power

Sector in Sikkim

8 Closure of Group of Ministers to examine the feasibility of implementation of

e-way bill requirement for movement of gold and other precious stones.

9 Issues recommended by GSTN :

1. Proposed Changes in HR Policies and Transition Management from
GSTN

2. Proposal for Changes in the Revenue Model of GSTN and transition
to the new Revenue Model (as amended and circulated on 18/02/2023)

3. Waiver of Interest on delayed receipt of Advance User Charges from
a few States and CBIC

4. Data Archival Policy for the GST System

5. Implementation of facility to Generate Document Identification
Number in GST Back Office for Model 2 States in compliance with the
Supreme Court judgement in W.P. 320 of 2022.

10 Recommendations of the 17" IT Grievance Redressal Committee for

approval/decision of the GST Council

ﬂ/ 11 Agenda on Report of Committee of Officers on GST Audit along with Draft

CHAIRMAN'S Model All India GST Audit Manual (as amended and circulated on
INITIALS 18/02/2023)
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Agenda Agenda Item

No.

12 Decisions of GST Implementation Committee for information of the GST
Council

13 Ad-hoc Exemptions Orders issued under Section 25(2) of Customs Act, 1962
to be placed before the GST Council for information

14 Review of revenue position under Goods and Services Tax

15 Any other agenda with the permission of the Chair

1.3 The meeting started with exchange of greetings between Hon’ble Members and the
Hon’ble Chairperson on the occasion of Maha Shivaratri.

1.4 With the permission of the Chair, the Secretary to the GST Council welcomed all
the Hon’ble Members of the Council and participating officers to the 49" meeting of the GST
Council.
The Secretary on behalf of the Council welcomed the following new Hon’ble Members to
their first meeting of the GST Council-

[.  Sh. Subhash Garg, State Minister for Technical Education, Rajasthan

2. Sh. Harshwardhan Chauhan, Minister for Industries, Himachal Pradesh

3. Sh. Deepak Vasant Kesarkar, Minister for Education and Marathi
Language, Maharashtra

1.5 The Secretary stated that the Hon’ble Members of the Council were aware that in its
47" meeting at Chandigarh, the Council had formed a Group of Ministers (GoM) on Goods
and Services Tax Appellate Tribunal with Sh. Dushyant Chautala, Hon’ble Deputy Chief
Minister of Haryana as the Convener and Hon’ble Ministers from the States of Andhra
Pradesh, Goa, Rajasthan, Uttar Pradesh and Odisha as Members. The GoM had submitted
their recommendations in the form of a report which was being placed as an agenda before
the Council. He thanked all the Hon’ble Members of this GoM for their valuable
recommendations.

1.6 Further, he stated that the GST Council had formed another GoM on Capacity
Based Taxation and Special Composition Scheme in Certain Sectors on GST with Sh.
Niranjan Pujari, Minister of Finance, Odisha as the Convener and Hon’ble Ministers from
Delhi, Haryana, Kerala, Madhya Pradesh, Uttar Pradesh and Uttarakhand as Members. The
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GoM had submitted its report which was being placed before the Council for deliberations.
He thanked all the Hon’ble Members of the GoM for their valuable recommendations.

1.7 He further stated that a GoM on Casinos, Race Courses and Online Gaming was
formed to examine the issue of valuation of said services and related aspects with Sh. Conrad
Sangma, Hon’ble Chief Minister, Meghalaya as Convener and Hon’ble Ministers from
Maharashtra, West Bengal, Gujarat, Goa, Tamil Nadu, Uttar Pradesh and Telangana as
Members. He stated that though the GoM had submitted its report, however due to
unavailability of the Hon’ble CM, Meghalaya, tabling of this report was being deferred.

1.8 He further stated that in this Council meeting, there were agendas for closure of
GoM on movement of Gold and Precious Stones and GoM on Levy of Covid Cess on Power
and Pharma Sector in Sikkim. He thanked all the Hon’ble Members of these two GoMs for
their valuable contributions.

1.9 The Secretary further briefed the Council regarding the status of revenue collection
and improvement in compliance behaviour. He informed that the GST collection in January,
2023 stood at X 1,57,554 crore which is the second highest ever next only to the collection
reported in April, 2022. This was for the third time in the current financial year that the GST
collection has crossed ¥ 1.50 lakh crore mark. He stated that the revenues in the current
financial year up to the month of January, 2023 were 24% higher than the GST revenues
during the same period last year. He further informed that 8.3 crore e-way bills were
generated during the month of December, 2022 which was the highest so far and it was
significantly higher than 7.9 crore e-way bills generated in November, 2022. He stated that
2.42 crore GST returns were filed in the quarter Oct-Dec 2022 as compared to 2.19 crore
GST returns in the same quarter in the last year. The Secretary thanked all the States for their
remarkable efforts for improvement in compliance behaviour and revenue augmentation.

1.10  The Secretary further informed the Council that he had met the officers of the Centre,
States and UTs on 17.02.2023 and had a very detailed and fruitful discussion on various
agenda items which would aid the Council in steering the agenda. He sought permission of
the Hon’ble Chairperson to start the proceedings of the meeting. The Hon’ble Chairperson
accorded permission to start with the agenda. The Hon’ble Chairperson informed the Council
that the dues of compensation cess in all the cases where the AG’s certificate had been
provided by the State would be cleared that day. She highlighted that the Centre had released
more compensation than the cess received. She stated that the Centre is proposing to pay the
compensation dues in advance without waiting for the collection of the cess. She requested
all the States to send the pending AG’s certificates to enable the Centre to disburse the
compensation amount timely.

1.11  The Secretary stated that there were fifteen agenda items in this meeting and the
major set of agenda was circulated well in advance as promised in the last GST Council
meeting.
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Agenda Item 1: Confirmation of the Minutes of the 48" Meeting of the GST Council

2.1 The first agenda item pertained to confirmation of the minutes of the 48" Meeting
of the GST Council held on 17" December, 2022 through Video Conferencing. The Secretary
stated that few States had suggested editorial changes which had been carried out and the
revised minutes had been incorporated in the agenda and circulated to all the Hon’ble
Members. Further Punjab had suggested certain minor changes in para 4.32 in the Officers’
Meeting on 17" February 2023 which had been circulated to the Hon’ble Members in this
meeting. The minutes of the 48" meeting of the GST Council after incorporating the
suggested changes by the States were being placed before the Council for confirmation.

Decision: The Council adopted the Minutes of the 48™ meeting of the GST Council.

Agenda Item 2 : Report of Group of Ministers on constitution of Goods and Services
Tax Tribunal

3.1 The Secretary requested the Hon’ble Deputy CM of Haryana (Convener of GoM)
to present the Report of GoM on constitution of GSTAT.

3.2 The Hon’ble Member from Haryana thanked the Hon’ble Chairperson and made a
presentation (Annexure-3). He informed the Council that consequent to discussions in the
47" Meeting of the GST Council held in Chandigarh, a GoM on GSTAT was constituted.
The mandate of the GoM was to recommend necessary amendments to GST law to ensure
that the legal provisions maintained the right federal balance and were in line with the overall
objective of uniform taxation as well as the principles outlined in various judgments of Courts
in relation to constitution of Tribunals.

33 The Hon’ble Convener of GoM informed the Council that the GoM had held two
meetings. In the first meeting held at New Delhi, the GoM discussed the various judgments
of Supreme Court as to how Tribunals needed to be constituted and the criteria for selection
of Technical Member(s) and Judicial Member(s) and other provisions. The second meeting
of the GoM was held in Bhubaneshwar where the recommendations were finalised. The
Hon’ble Convener further explained that two Members of the GoM had differed with the
recommendation of the GoM on the point of opting for a National Tribunal with Benches in
States but there was agreement amongst Members on the remaining recommendations. He
further stated that keeping in view the spirit of co-operative federalism, the GoM
recommended One Nation, One Tax and One Tribunal. He also informed that detailed
discussions were held for determining the methodology for creation of Benches, selection of
Technical/Judicial Members keeping in view the rights of Member States as well as the
interests of the tax payers. After careful consideration of all these aspects, the GoM
recommended that there should be one Tribunal constituted at National level with Benches
of that Tribunal at State level having regard to both population and tax payer base of that
State.
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34 The Hon’ble Convener of GoM further informed the Council that Members from
U.P and Rajasthan had suggested that there should be State Tribunals but the majority of the
Members of GoM agreed with the proposal that there should be one National Tribunal with
Benches at State level. In this regard, he also informed the Council that the GoM had also
considered the issue of various State Advance Ruling Authorities giving varied decisions on
the same issue. To elaborate the point, the Hon’ble Convener cited the example of issue
involving whether input tax credit (ITC) needs to be allowed on a demo car used by car dealers
and in the States of Haryana and Madhya Pradesh, the respective Advance Ruling Authorities
had passed orders that input tax paid on a demo car is not an eligible credit but in the State of
Kerala and Maharashtra, the AAR had passed an order that ITC can be allowed for demo car.
This demonstrates that there could be conflicting views on same issue across States as no single
judgement prevailed over the whole country. To address this issue, the GoM had recommended
that National Tribunal should be created with Benches at States so that there will be persuasive
value of orders/judgements passed by respective Benches in other States. He submitted that
this would be keeping in line having uniformity and One Nation, One Tax and One Tribunal
as National Tribunal would be able to give a ruling on such aspects.

3.5 The Hon’ble Convener of GoM further submitted that in 2020, the Hon’ble Supreme
Court on a petition made by the Madras Bar Association had directed that the Search cum
Selection Committee (SeSC) be chaired by the Chief Justice of India or a Judge of Supreme
Court nominated by him with the President of the Tribunal and 02 Officers as Members. On
the question of having a different ScSC for the States, the Hon’ble Convener stated that on
the question of selection of Technical Member at National/State level, even during the 47"
GST Council Meeting, it was submitted that since all members are equal in roles and
responsibilities, they should go through the same selection and appointment process. He
further submitted that GoM had proposed that the ScSC for selection of Judicial Member and
Technical Member (Centre) of National Tribunal could consist of Chief Justice of India or a
Judge of Supreme Court nominated by him as Chairperson of ScSC, President of the Tribunal,
Secretary of Central Government along with Chief Secretary of a State to be nominated by
the Council. The Hon’ble Convener of the GoM further pointed out that the GoM had
recommended that the Chief Secretary of the State in which the Bench is located should be
made part of the ScSC in case of member for selection of Technical Member (State).

3.6 With respect to composition of Benches, the GoM had recommended that it should
consist of one Judicial Member and one Technical Member. Further, the Technical Member
should be Technical Member (Centre) or Technical Member (State) in a 50:50 ratio in every
State. In case of smaller States, where only one Bench would be constituted, there should be
provision for alternating the tenure between Technical Member (Centre) and Technical
Member (State) for a specific time. The GoM further suggested that single Member Bench
should be empowered to hear cases with tax implications up to Rs. 50 lakhs, where no
question of law was involved. However, the power to raise the monetary limit was left to the
decision of the Council.

3.7 The Hon’ble Convener stated that with respect to qualifications of Members, the
GoM suggested that the President be a Judge of the Supreme Court (retd.) or Chief Justice of
the High Court (retd.). With respect to qualification of Judicial Member, the GoM
recommended that he should be a Judge of the High Court (retd.) or District Judge or
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Additional District Judge with at least 10 years’ experience. With respect to qualification of
Technical Member (Centre), the GoM recommended that he should be 2 member of the Group
A Service with 25 years of service (IRS -C&IT) or All India Services (AIS) with at least 3-
year experience in GST or existing law and 25 years of service. With respect to qualification
of Technical Member (State), the GoM recommended that he should have minimum 25 years’
service and should be officer of State Government or AIS with a rank higher than the First
Appellate Authority of the State. To give an example, the Hon’ble Convener stated that in
the State of Haryana it would be an officer at least of the rank of Joint Excise & Tax
Commissioner or Additional Excise & Tax Commissioner. F urther, he submitted that in many
States the equivalent of this is a Class B officer and in such cases the Council has the power
to consider the request of the State and amend the requirement from time to time. Also, the
requirement of 25 years of Government service in Group A may be reduced on the
recommendation of the Council.

3.8 Regarding the retirement age of Members, the GoM recommended that the
retirement age of President should be 67 years and 65 years for the members. This was kept
keeping in view that the retirement age of High Court judge is 62 years. Therefore, the GoM
felt that if they applied for Member (Judicial) of Tribunal after 62 years, they would get a
tenure of 4 years after the selection process. The Hon’ble Convener further submitted that if
a High Court judge so desired, he could take early retirement and apply for the post but in
such cases, they should not be given an extension for more than 2 years in the second tenure.

3.9 Regarding the number of Benches to be constituted, the Hon’ble Convener
submitted that they had taken into consideration the representation of UP, Tamil Nadu and
all other States that had written to the GoM. The GoM after detailed discussion had
recommended that States with less than 5 crore population should not have more than two
Benches. The Hon’ble Convener further stated that GoM wanted to similarly limit the number
of Benches according to 10 crore/15 crore population for bigger States but taking into
consideration the demands of all States, the GoM had recommended that any State with
population above 5 crore should not have more than 5 Benches.

3.10  The Hon’ble Convener further informed the Council that few States had represented
that they did not have a notified/recognized Group ‘A’ Service and that in such cases the
GoM had recommended that Class 1 officer with a different nomenclature could be accepted
as Technical Member (State) subject to approval given by the Council from time to time on
request made by the State.

3.11  The Hon’ble Convener of GoM concluded the agenda by stating that acceptance of
the proposal for constitution of GSTAT would be for the betterment of taxation matter in
States as it would address the large pendency of appeals.

3.12  The Secretary thanked the Hon’ble Convener of GoM and invited comments from
all the Hon’ble Members.

3.13  The Hon’ble Member from UP stated that as a Member of the GoM he had agreed
with all recommendations except one. He stated that States should have the power to
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constitute the State Tribunal. In this regard, he drew the attention of the Council to the Union
List/ State List wherein Centre and State have been vested with the power respectively to
make laws on subjects mentioned therein. Further, he stated that Article 246 A specifically
provides the legislature of every State with power to make laws with respect to Goods and
Services tax imposed by Union or State subject to Article 246 (2). He also drew attention of
the Council to the overriding power given in Article 323 B clause (4) which provides that the
provisions of this Article shall have effect notwithstanding anything in any other provision
of this Constitution or any other law for the time being in force. He stated that the Constitution
has accorded power to States to constitute Tribunals and further, he clarified that the issue
raised in Revenue Bar Association case pertained to number of Judicial Members and the
Court had ruled that the number of Judicial Members should not be less than the Technical
Members and that this case was not a precedent for the point that the States do not have the
power to constitute a Tribunal. The Hon’ble Member reiterated that States should have the
power to constitute Tribunals and also that States should have a say over the appointment of
Technical Members.

3.14  The Hon’ble Member from Rajasthan stated that the National Tribunal and State
Tribunal should be separate and that the States should have the power to constitute the State
Tribunal. He agreed with the view expressed by the Hon’ble Member from UP on the point
that Revenue Bar Association case had only ruled on the issue of number of Judicial Members
and that therefore it was not an authority on other matters. He further stated that every State
has its own State specific industry, State specific tax payer base and therefore, every State
should have its own independent State Tribunal which will work independently from the
National Tribunal, Further, in case of any conflict the matter should be referred to National
Tribunal. He added that the number of Benches to be constituted should not be made

dependent on the population of State but the basis for the same should be the number of tax -

returns filed as disputes are linked to taxation issues. He further elaborated that the same
principle i.e., the number of pending cases is used for determining the number of Benches of
High Courts in States. Regarding the qualification of the Technical Member, the Hon’ble
Member stated that the Members of the AIS and State services get transferred within a period
of 1 or 2 years and that therefore, the requirement of 3 years for AIS members needs to be
relooked into as this condition may result in non-availability of eligible members or limited
availability of eligible members. Therefore, it was stated that the scope of eligibility of
Technical Member needs to be widened to increase the pool of available officers and that the
power should be given to States to constitute the State Tribunal in the light of prevailing
circumstances in the State. He reiterated that the power to constitute the State Tribunals
should be given to States and that they should be allowed to function independently.

3.15  The Hon’ble Member from Maharashtra stated that there should not be a fixed
criterion for deciding the number of Benches. Further, he stated that being a large State,
Mabharashtra will also have to make provision for Benches for regional areas. He stated that
the power to decide the number of Benches should be left to the States. Regarding the
composition of Benches, it was suggested that appointment of Technical Member (Centre
and State) in States need to be made alternately based on robust methodology like a fixed
roster system i.e. if one Bench comprised Technical Member (Centre), then the next Bench
could comprise Technical Member (State) and in case of four-member Benches, one
Technical Member should be from Centre and another Technical Member should be from
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State. He further agreed with the proposal that Technical Member should not be below the
rank of Joint Commissioner as it would ensure that people with reasonable experience in
taxation to apply for the post. Further, the power proposed to be given to States to notify rank
higher than the First Appellate Authority would be redundant where the First Appellate
Authority is of the rank of Joint Commissioner but where Additional Commissioner rank
officer is not available. Therefore, it was suggested that the proposed formulation may be
amended so that Joint Commissioners become eligible for this post of Technical Member as
a bigger pool of officers would be available. Further, the Hon’ble Member stated that they
supported the proposal for National Tribunal with Benches at State level.

3.16  The Secretary clarified that the GoM had not made any proposal with respect to the
number of Benches to be included in the Act and that the number of Benches could be
determined by the Council.

3.17  The Hon’ble Member from West Bengal stated that they were in complete agreement
with the views expressed by Members of UP and Rajasthan on the question of constitution of
State Tribunal. She stated that the National Tribunal at Centre could have Regional Benches
but over and above that States should have their own Tribunal. The disputes pertaining to
Place of supply, etc. can be referred to the National Tribunal. The Hon’ble Member also drew
attention of the Council to the guidelines laid down in L. Chandrakumar case. Further, it was
stated that in Revenue Bar Association case, the Court had not decided on the constitution of
the State Tribunals and that there is also overriding power given under Art 323B over Article
246A for constitution of such Tribunal. The Hon’ble Member stated that it was their view
that to keep the federalism intact it would be better to have a National Tribunal at Centre with
Regional Benches in State along with independent State tribunals.

3.18  The Hon’ble Member from Kerala stated that they also support the view taken by
Hon’ble Members from UP, Rajasthan, West Bengal and Maharashtra. He further stated that
they supported the proposal to have a National Tribunal but at the same time they also
supported the proposal to have a State Tribunal. It was also stated that the decision regarding
the number of Benches for the Tribunal should be left to the Council as the suggestion made
by the GoM was only recommendatory in nature and also, that the number of Benches should
be determined as per the requirement of State. It was further stated that with respect to
selection of Technical Members, the power of selection should vest with the State
Government. He also stressed the need to have these Tribunals set up having completed 5
years of GST implementation.

3.19  The Hon’ble Member from Bihar agreed with the views expressed by Members from
State of UP, Rajasthan and West Bengal and he reiterated that States should have the power
to set up State Tribunals. It was also emphasized that the number of Benches should be
determined on the basis of their tax payer base and the States should have the power to
determine the number of Benches. It was further mentioned that the ScSC should have a
member recommended by the State where the Tribunal would be set up. He suggested that /,?

power should be given to States to appoint the Technical Member (State) and preferably also
the other Members to the Benches. In addition, it was mentioned that option should be given
for keeping Technical Member (Centre) along with Technical Member (State) in these CHAIRMAN’

Benches so that there would be assured representation for the State and there could be two INLTIARS
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Judicial Members Also, it was stated that the Council could decide on the monetary limit for
adjudication of cases at the level of State Benches as well as that of the National Tribunal.
Further, he also stated that the Chief Justice of the High Court of concerned State should be
the Chairman of the ScSC for selection of Technical Member (State).

3.20 The Hon’ble Member from Punjab supported the view taken by Hon’ble Members
from Uttar Pradesh, Bihar, West Bengal and Rajasthan and stated that the States should have
independent authority while constituting their own State Tribunal and in appointment of
Members thereof. He further elaborated that every State has its own specific State based
industry, trade practices that are particular to that State and therefore, persons from that State
would be well versed with such State specific trade nuances. He also emphasized that keeping
in view the federal structure the State should be given the power to set up their own Tribunals
and also to make appointment of Members thereof.

3.21  The Hon’ble Member from Delhi also supported the views put forth by other States
regarding constitution of separate National and State Tribunals as provisions for the same
have been provided in GST law and stated that the structure of the Tribunal must be federal
as GST laws have been devised keeping in view this federal structure. A Central Tribunal is
not desirable. He further stated that the issue before the Court in Revenue Bar Association
was related to numbers of Members of the Tribunals and there was no bar per se regarding
constitution of Central and State Tribunals. He also emphasized that the constitution of
number of Benches of Tribunal in States should be left to their wisdom based on number of
taxpayers, the geographical area, topography etc.

3.22 The Hon’ble Member from Madhya Pradesh raised concern over large number of
appeals being filed directly before the Hon’ble High Court in absence of Tribunals and stated
that 2046 appeals had been decided in the State of Madhya Pradesh by the First Appellate
Authority and a second appeal was expected in all these cases. He complimented the steps
taken by the GoM towards setting up the Tribunal so far and stated that the State of Madhya
Pradesh was in favor of constitution of separate Tribunal for the State. The State Civil
services recruitment rules are different for different States. There is no classification of Group
*A” services in Madhya Pradesh. Therefore, he suggested that the eligibility for appointment
of Technical Member (State) should be clearly defined and the States should be empowered
to recruit Technical Member (State).

3.23  The Hon’ble Member from Tamil Nadu thanked the Hon’ble Deputy Chief Minister
from Haryana for the efforts of the GoM. He elaborated that there are 31 Commercial State
laws and 31 Commercial Tax departments across various States. He further stated that the
Court order should not dictate the administrative policy to the Union Government or to the
GST Council, as this would be undermining the powers of the Executive. He further stated
that the GST Council should exercise its authority under the Constitution which was the
prerogative of elected representatives. He elaborated that if the Council were to create a
particular scheme for the Tribunals then the same can be taken up before the judiciary for
deciding whether the scheme is valid or not under the Constitution. He opined that the
directive of the Court that the Tribunals that are to be prospectively set up should follow a
set principle, appears to be completely violative of the prerogative of the elected
representatives. He pointed out that there are existing VAT Tribunals with one Judicial and
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two Technical Members which have not been invalidated by the Courts. He mentioned that
if the Council proceeded with the view of the High Court, there would be a lot of complexity
about the eligibility of the Members both Technical and Judicial. He further stated that in
case of National Tribunal having Benches across the States, the administrative burden on a
single body would be significantly higher. He stated that the Council should go with ratio of
Judicial and Technical Members just like the existing VAT Tribunals and it should not give
up the idea of State Tribunals. He also added that the said judgment has not discussed
anything about State Tribunal. He also emphasized that when persons who are not from the
particular State are appointed as Members of Tribunals then they would not be conversant
with the trade practices and usages that are peculiar to that State and in this regard, he cited
the example of “Rab’ that was taken up for discussion in the last Council meeting. He further
stated that the local context would be lost in the case of National Tribunals.

3.24  The Hon’ble Member from Manipur requested the Council to bring down the
requirement of having 25 years of experience for being considered for appointment as
Technical Member (State) as for smaller State like Manipur, the age limit to get into Group
‘A’ service is higher i.e. 38 years; even higher for reserved category and due to this it might
not be possible for them to get suitable officers for the post of Technical Member (State) with
the present criteria.

3.25  The Hon’ble Member from Puducherry stated that they supported the idea of having
a National level Tribunal as the same was necessary as per the Constitution, however, he
stated that it was equally important to have a State level Tribunal in every State. He further
suggested that the Chief Secretary of the concerned State may be included as a member of
ScSC for the appointment of Technical Member (State) of the Tribunal so that due
consideration would be given for appointment of experienced officers from the State in these
State Tribunals/Benches.

3.26 The Hon’ble Member from Chhattisgarh stated that the nature and spirit of the
Constitution is clearly federal and decisions should be taken accordingly without impinging
on its provisions. He further stated the present judicial hierarchy is District court, High Court
and Supreme Court and not having an appellate authority at State level and proceeding
straight to National Tribunal does not appear proper. He stated that there must be State
Tribunals and appeal against the State Tribunal in case of conflicting views should go to the
National Tribunal. He further stated that since there are two Acts i.e. CGST and SGST, it is
only desirable that Technical Members from both Centre and State are given representation
in the Tribunals.

3.27  The Hon’ble Convener of GoM stated that while making the recommendations, all
six Members of the GoM had considered the fact that tax was collected at State level on
consumption basis and the biggest evaluation method for consumption is the population and
not the number of taxpayers, therefore, the GoM had recommended that the number of State
Benches would be decided according to the population of the State. Regarding the selection
of Technical Member (State), it was accepted that in case of Technical Member (State), the
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Chief Secretary of the State would be a Member of the ScSC. He further stated that there was
a conflict regarding whether there should be a State Tribunal or a National level Tribunal
having Benches in every State. He clarified that if an appeal is decided at the Joint
Commissioner level, then as per the recommendations of GoM, the appeal would go to the
National Bench or Bench at State level and then it would go to the High Court and then to
the Supreme Court for final judgement; that if a State Tribunal was created then there would
be a five tier system and therefore the GoM had collectively recommended the creation of
National Tribunal and Benches in order to have faster delivery of judgments. He further stated
that on the eligibility criteria of having experience of 25 years for the Technical Member
(State), the Council might take a decision regarding relaxation in age or required experience
as recommended by the State of Manipur. Regarding the number of Members in Benches it
was stated that the Council can make a decision to keep it at 1:1 or 2:2 but the GoM had
recommended having Judicial Member and Technical Member in ratio 1:1 in every Bench
after thorough discussion and if the same was to be amended, then there could be litigation
at Supreme Court and therefore the ratio of 1:1 had been recommended in view of the
judgement of the Hon’ble Court. He also stated that these recommendations were made
keeping in view the One Nation, One Tax and One Tribunal and also to avoid situations
wherein conflicting views are given by different fora as is seen in case of AAR at present.

3.28 The Secretary to the Council stated that the recommendations had been made by
the GoM after having considered the judgments of both the Hon’ble High Court and the
Supreme Court. He also clarified that the question of having equal number of Judicial and
Technical Members had been discussed by the Supreme Court in subsequent cases and it had
been decided that equal number of Judicial Members and Technical Members should be
maintained in the Tribunals. He also emphasized that the provisions of CGST Act and the
SGST Act are pari materia to each other and also the rates of taxation are same for all supplies
of goods and services. Accordingly, the GoM had been constituted to arrive at a uniform view
in case of GST Tribunal. He further clarified that every State should have its own Bench even
though some States had asked for their own Tribunal. The critical issue before the Council
was the composition of the ScSC. He further stated that the Members of the Tribunal were
expected to deliver judgements fairly, independently and in a nonpartisan manner and as
regards the ratio of 1:1 from Centre and State in a State Bench, the same had been
recommended for getting adequate representatives from both Centre as well as State services.
He further stated that the existing law under CGST Act that has been struck down by the High
Court, provides for one Tribunal. The CGST Act provided for National Tribunal with
Regional Benches and State Benches with Area Benches but it envisages only one Tribunal.
This was decided six years ago at the time of inception of GST and this may not be revisited.
Further, the major issue was regarding who makes the recommendations for the Technical
Member (State). Regarding the number of Benches, he stated that the same can be varied by
the Council as per the requirement of the State. Regarding the request for reduction of 3 years
tenure for AIS officers for the eligibility criteria, he stated that it was a fair tenure stipulation
and that without that much tenure the officer would not have sufficient experience to
adjudicate on tax disputes. The Secretary clarified that Section 109 (5) of the CGST Act, as
recommended by the GoM, states that in addition to the Principal Bench, Government shall,
by notification, constitute such number of Benches at such locations as may be recommended
by the Council based on the request of the State Government. He clarified that therefore, the

Page 12 of 77

Minutes of 49th GST Council Meeting 12

B

oy

Shipra



MINUTE BOOK

flexibility to increase the number of Benches has already been provided for in the proposed
amendment to the Section.

3.29  The Hon’ble Chairperson stated that the insistence of the States on their right to
nominate a person familiar with the States situation in the Benches was a fair point. In this
regard, clarification was also sought from the Hon’ble Convener of the GoM regarding the
appointment of Technical Member on a rotation basis i.e. in one year, the State Member
would be appointed and in the next, the Centre Member would be appointed. Regarding the
number of Benches, the Hon’ble Chairperson stated that there was merit in the suggestion
put forward by Rajasthan and UP that it would be right for the States to suggest the numbers
of Benches in State depending on the criteria of number of cases, geographical area,
topographical uniqueness, etc.

3.30  The Hon’ble Convener of the GoM responded that in case of States with two
Benches, one of the Benches can be constituted with Technical Member (Centre) and the
other Bench can have Technical Member (State). Further, he stated that GoM had
recommended that there should be rotation of Technical Member (Centre) and Technical
Member (State) between these two Benches. Further, he stated that in case of bigger states
like UP with five Benches, their proposal was that initially three Benches would have
Technical Member (Centre) and two Benches would have Technical Member (State) and
during the second tenure, this arrangement would be reversed. He further stated that they had
held detailed discussion with State of UP in this regard and that the limit regarding the number
of Benches suggested by them in this regard was only recommendatory in nature.
Maharashtra had stated that they had eight VAT Benches and they could request for more
Benches and if some States desired to collectively form one Tribunal, the same could be
recommended. In this regard, the Hon’ble Convener of the GoM stated that the concerns
raised by States like Rajasthan, UP, Maharashtra and Manipur would be addressed through
this power vested in the Council on requests made by the States.

3.31 The Hon’ble Member from Bihar welcomed the suggestion of the Hon’ble

Chairperson on the rights of State to have a say in the appointment of Technical Member and
he reiterated that the Technical Member must be appointed on the recommendations of the
State. The Hon’ble Member from Kerala stated that the pertinent question in this scenario
was not the method of appointment of Members nor the constitution of the Benches but the
right of the States to have a Tribunal of their own.

3.32  The Hon’ble Member from Rajasthan raised the issue of nomenclature of State
Benches on the ground that when a National Tribunal is set up, then it would have only
Regional Benches. He further stated that there was no bar on constitution of separate Tribunal
for State. Further, if there are conflicting decisions between various State Tribunals, then
such conflicts could be referred to National Tribunal.

3.33  The Secretary also clarified that the number of appeals should be limited to two and
that there was no need for setting a State level Tribunal as appeal in a State should be decided
at two levels and thereafter the taxpayer could go to the High Court. He further pointed out
that as suggested by the Hon’ble Chairperson a separate Search-cum-Selection Committee
could be made for selection of Technical Member (State).
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3.34  The Hon’ble Member from Chhattisgarh sought clarification as to if the ScSC can
have two Judicial Members and two other Members then why should the Tribunal be
precluded from having two Judicial Members and two Technical Members. The Hon’ble
Convener of the GoM responded that the rights of the States are secured as provision has
been made for nominating Chief Secretary of the State in SeSC for selecting the Technical
member of the States in which the Bench is located.

3.35  The Hon’ble Member from West Bengal stated that issues could be divided between
the National and State Tribunals; that the disputes relating to place of supply/IGST could be
handled by National Tribunal and the rest of the issues could be left for the State Tribunal to
decide and that there was no requirement for amending the Constitution. Further, it was stated
that many Tribunals under Article 323B are already functioning in many States and there
should not be any dispute regarding constituting State Tribunal in a State as National Tribunal
would not be the Appellate Tribunal of the State. The Hon’ble Member clarified that State
Tribunals and National Tribunals would function independently and that the appeal would lie
to the High Court as power under Article 226 cannot be taken away as clarified by the Apex
court in the case of L. Chandrakumar.

3.36  The Hon’ble Member from Tamil Nadu stated that there were some issues for
consideration before the Council. The first issue was the constitution of the Tribunal, i.e.
whether it should it be one plus one Technical Member in a revolving manner between State
and Union or should it be two plus two. The GoM had recommended for one plus one
arrangement but the Hon’ble Member stated that there were numerous judgements that
prescribe two plus two Members. The second issue was whether there should be a State
Tribunal and an appellate level National Tribunal or should there be a separation of issues
between the State and National Tribunals in which case the next appeal against the judgment
of the State/National Tribunal would lie to the High Court as is the case today with VAT
Tribunals. Then, if the decision was not to have two separate levels within the Tribunals and
to have only one level of Tribunal, then there should be no hesitation to have a State Tribunal
as long as the issues are demarcated between National and State Tribunal. In such a case,
there would not be any delay because every issue will get one Tribunal appearance. As
regards the State Tribunals giving conflicting judgements, he opined that the same can happen
in now proposed system also.

3.37  The Hon’ble Member from Rajasthan stated that the Council should go with the
formulation of two plus two and he also stated that there would be no difficulty in finding
two Judicial Members as the terms of qualifications provide for retired persons including
District Judges. Hon’ble Member from Rajasthan suggested that the Benches in the State
could be called “State Benches™.

3.38  The Hon’ble Member from Andhra Pradesh stated that he was not for two plus two
formulation but to have three Members in the pool, but the quorum of the Bench would be
two. This would also enable speedy resolution of cases. He further added that the GoM has
recommended a National Principal Bench and State Benches with power of State for
appointing the Technical Members for the reason that this would ensure uniformity of
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judgement across the State Benches and he also added that having State Tribunals would
mean that the appeals would lie from those Tribunals to National Tribunals thereby causing
further delay in deciding appeals.

3.39  The Hon’ble Member from Maharashtra also suggested to adopt two plus two
formulation as this would ensure representation of both Centre and State. The Hon’ble
Member from Goa stated that if the Council so decides the formulation can be changed to
two plus two but there would be practical difficulties in getting Technical Members as well
as Judicial Members in that case especially in smaller States.

3.40  The Hon’ble Member from Tamil Nadu proposed an alternate formulation i.e. a clear
demarcation should be made on the issues that would be dealt by the National Tribunal and
the State Tribunal. He further stated that the National Tribunal and its Benches would be
greatly reduced in number and for them the two plus two formulation could be adopted and
they could deal with issues such as Place of Supply, Country of origin, etc. He also stated
that the appeal in such cases would lie to the High Court where the appellant is located. He
added that State Tribunals could function with one plus one formulation and deal with issues
such as assessment, GST related issues, etc. as in the case of VAT Tribunal. He further stated
that these two Tribunals should function independently of each other.

3.41  The Hon’ble Member from Odisha stated as a Member of the GoM they had also
suggested one plus one formulation for Benches. He further stated that in case of two plus
two formulation, there could be difficulty in finding adequate number of Members. He further
referred to the proposal of the Hon’ble Member from Andhra Pradesh regarding having three
Members, one Judicial and two Technical Members and stated that the same was deliberated
by the GoM and rejected for the reason that this would not ensure judicial priority. He further
stated in case of four Members there would be disagreements between the Members which
would cause delay in delivery of judgements. He also stated that the GoM had considered the
request for reducing the requirement of years of experience for the Members and
recommended that the qualification requirement can be reduced by the Council on a request
made by a State. He added that in case of National Principal Bench with State Benches, the
Principal Bench would be able to exercise control over the State Benches to ensure uniformity
of decisions but supervision by Principal Bench is not possible in case of State Tribunals. The
Hon’ble Member from Delhi requested the Council to decide first whether the proposal
should be for a National Tribunal with State Benches or for having separate National and
State Tribunal. He added that once this issue is decided upon, the Council can decide upon
the number and composition of the Benches.

3.42  The Hon’ble Convener of the GoM stated that after hearing the views of all the
States, a decision may be taken by the GST Council that the two plus two formulation be
adopted for National level and State level Benches with National Bench being the Principal
Bench. In this regard, he also stated that, if approved by the Council, the ScSC as proposed
by the GoM for selection of Technical Member (State) can be amended to include the Chief
Justice of the High Court, Chief Secretary of the State along with a Secretary level officer
nominated by the State so as to secure the rights of the States.
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3.43  The Hon’ble Member from Tamil Nadu stated that there needs to be clarification as
to whether the proposal is for a National and State Tribunal with the National Tribunal having
appellate jurisdiction or whether the National and State Tribunal would be covering different
set of subject matter with the appeal lying to the High Court from both these Tribunals. He
suggested that the ScSC for Technical Member (Centre) should also comprise State High
Court Judge, President of the Tribunal and Secretary of the Centre and Chief Secretary of the
concerned State.

3.44  The Hon’ble Member from Punjab raised issue of transfer of Technical Member
(State) which was also supported by Bihar and Tamil Nadu. The Hon’ble Chairperson
confirmed that transfer of Technical Member (State) would be done within the State.

3.45  The Secretary clarified that there was neither an existing provision in the Act for
setting up separate State Tribunals nor had it been recommended by the GoM that there would
be a State Tribunal from which the appeal shall lie to the National Tribunal. He also clarified
that the provisions of the Act presently provide that there will be one Tribunal with National
Bench and Regional Benches to decide matters of inter-state supply and for all other matters
related to taxation there will be State Benches and Area Benches within the State. Therefore,
the proposal is for one Tribunal with Benches. The proposal that has been made as regards
the appointment of Judicial Member and Technical Member (Centre), the ScSC would consist
of Secretary from Central Government and the Chief Secretary of any State nominated by the
Council. Secretary also clarified that as proposed by the Hon’ble Convener of the GoM, the
ScSC for selection of Technical Member (State) can be amended to include the Chief Justice
of the High Court, Chief secretary of the State along with a Secretary level officer nominated
by the State.

3.46 After detailed discussions, the Council decided that there should be one GST
Appellate Tribunal with a Principal Bench and State Benches. Each Bench of the Appellate
Tribunal would consist of four members i.e. two Judicial Members and two Technical
Members, one Member from Centre and one from the State but in all cases where the input
tax credit involved, or fee/fine/penalty imposed does not exceed Rs. 50 lakh rupees, it would
be heard by a single Member and in all other cases, it shall be heard by minimum one Judicial
Member and one Technical Member.

3.47  Regarding the constitution of the ScSC for Technical Member (State), the Council
agreed with the proposal of GST Council Secretariat that the committee shall consist of the
Chief Justice of the High Court, where the Bench is located; senior-most Judicial Member in
the State, and where no Judicial Member is available, a retired Judge of the High Court in
whose jurisdiction the State Bench is located. as may be nominated by the Chief Justice of
such High Court; Chief Secretary of the State in which the Bench is constituted and one
Additional Chief Secretary/Principal Secretary/Secretary of the State in which the State
Bench is located as may be the nominated by such State Government. Regarding the ScSC
for appointment of other Members, it was agreed to go ahead with the recommendations made
by GoM.

3.48  The Hon’ble Chairperson directed the Secretary to the Council to make a draft of the
changes proposed consequent to the discussion in the Council and to circulate it electronically

Page 16 of 77

Minutes of 49th GST Council Meeting 16




]

(4

MINUTE BOOK

among the Members to invite their comments and thereafter, to make further changes to the
draft.

3.49  The Secretary proposed that the Council may authorise the Hon’ble Chairperson to
finalise the draft and proposed for the closure of the GoM on GSTAT.

3.50  The Council agreed to authorise the Hon’ble Chairperson to finalise the draft
and also agreed to close the GoM on GSTAT.

Agenda item 3: Ratification of the Notifications, Circulars and Orders issued by the
GST Council

4.1 The Secretary took up the next agenda pertaining to ratification of the Notifications,
Circulars and Orders issued by the GST Council at Sr No. 3 (page no. 130-133 of the agenda).

4.2 The Hon’ble Member from Delhi referred to the Circular No. 189/01/2023-GST
dated 13.01.2023 (on page 133) of the Agenda No 3 and stated that Kachri Papad is being
taxed at 18% whereas Papads are taxed at Nil rate and suggested that Kachri Papad should
be taxed at 5% or nil rate and he also submitted a representation on this matter to the
Chairperson. The Secretary took note of this suggestion and assured that the issue would be
taken up by the Fitment Committee and would be presented in future GST Council meeting.

43 The Hon’ble Member from Tamil Nadu raised a technical concern on Circular No.
187/19/2022-GST dated 27.12.2022 (Page No. 133) pertaining to said agenda which states
that proceedings finalized against the corporate debtor under Insolvency and Bankruptcy
Code, 2016, reducing the amount of statutory dues payable shall become final under Section
84 of the CGST Act. Hon’ble Member stated that the actual power to write off is only vested
in the Government and it is not vested in this code. Although it could be sent as a
recommendation to the Government, only the Government actually could write off its dues.

44 Pr. Commissioner, GST Policy Wing clarified that this issue was discussed in Law
Committee and was taken up in the last GST Council meeting. Section 84 of CGST Act
provides that if any Government dues are reduced in any proceeding then the concerned
Commissioner shall give intimation of the reduced amount to the concerned person and to
the appropriate Authority with whom the recovery proceedings are pending .The view was
taken that the proceedings which are conducted under IBC also relate to reducing the amount
of liability and are covered under Section 84 of CGST Act and thus such orders shall have
the effect of reducing the Government dues under CGST/SGST/IGST Act. So, the Law
Committee had taken the view that the Commissioner can issue intimation under DRC 25
under Rule 161 of the CGST Rules reducing the amount of the liability and then such amount
can be reduced from the liability register.

4.5 The Hon’ble Minister from Tamil Nadu stated that the Commissioner would be
acting without the actual consent of the Finance or other department while removing the
liability from the books and that there may be requirement of some additional paper work or
procedure to validate it. Principal Commissioner, GST Policy Wing requested Tamil Nadu to
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send the reference to LLaw committee in this regard so that Law Committee can examine it in
detail.

Agenda item 4 - Recommendations of the Law committee for the consideration of the
GST Council.

Agenda Item 4(i): Amendment in Section 23 of the CGST Act, 2017

5.1 The Principal Commissioner, GST Policy Wing gave a presentation (Annexure-4).
He stated that Agenda item 4(i) is regarding amendment in the Section 23 of CGST Act. In
the 48" GST Council meeting, it was recommended to give overriding effect to Section 23 of
CGST Act over Section 24 and sub-section (1) of Section 22 of the CGST Act retrospectively
with effect from 01.07.2017 so as to provide exemption from mandatory registration for small
traders for intra-state supply of goods through e-commerce operators. However, the said
amendment has created an anomaly that persons, who are required to pay duty under reverse
charge mechanism on their inward supplies, would not be required to get registered if they
are otherwise not making any taxable supply themselves, which was not the intention behind
the said amendment. To correct this anomaly, the Law Committee has recommended after
detailed discussions that the Section 23 of CGST Act be amended retrospectively with effect
from 01.07.2017 to give overriding effect only to sub-section (2) of Section 23 (and not to
sub-section (1) of section 23) over Section 24 and sub-section (1) of Section 22 of CGST Act.
This was agreed to in the officer’s meeting held on 17.02.2023 also.

The Council agreed with the said recommendation of the Law Committee.

Agenda Item 4(ii): Proposal to extend time period mentioned in Section 62(2) of the
CGST Act, 2017

52 The Principal Commissioner, GST Policy Wing informed that the Agenda Item
4(ii) is regarding an amendment in the Section 62 of CGST Act. He stated that presently when
the return is not filed under Section 39 or Section 45 of CGST Act, even after service of a
notice under Section 46 thereof, then best judgment assessment order can be issued by the
proper officer under sub-section (1) of Section 62. If the return is filed within 30 days of the
service of the said assessment order, then the said assessment order (AO) is deemed to be
withdrawn as per provisions of sub-section (2) of section 62. It was represented by some tax
administrations that in many cases, the taxpayers file the return after a period of 30 days of
the service of the assessment order, due to which such assessment orders are not deemed to
be withdrawn and therefore, the liability created by the AO remains in the books of accounts.
However, as the taxpayer has already filed the return(s) and has paid his liability, therefore
the liability created by the assessment order needs to be removed from the liability register.
So, there was request to extend the time limit for deemed withdrawal of the best judgment
AQO. The issue was deliberated by the Law Committee and the Law Committee recommended
that the period of 30 days for deemed withdrawal of AO may be increased to 60 days, which
could further be extended by another 60 days on payment of prescribed additional late fee.
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5.2.1  The Principal Commissioner, GST Policy added that the Law committee also
recommended that in all the past cases where the returns could not be filed within 30 days of
the best judgment assessment orders, one time amnesty may be provided to the tax payers for
conditional deemed withdrawal of such assessment orders if the said returns are filed along
with due interest and late fee upto a specified date, irrespective of whether the appeal has
been filed or not against the assessment order, or whether the said appeal has been decided
or not. He also mentioned that if approved by the GST Council, the date for the amnesty
scheme may be finalized in consultation with GSTN, based on readiness of the portal for
implementation of the same.

52.2 Hon’ble Member from Tamil Nadu suggested that the time period under Section
62(2) of CGST Act, 2017 may be increased to 90 days, instead of 60 days with an additional
60 days as proposed, to synchronize it with the time limit of filing of appeal or recovery.

5.2.3  The Principal Commissioner, GST Policy Wing clarified that the period of 60 days,
with an additional period of 60 days, has been recommended by the Law Committee to align
it with the time period of appeal which is 90 days, extendable by another 30 days by the
Appellate Authority.

The Council agreed with the said recommendation of the Law Committee. Council also
recommended that the date for amnesty scheme may be finalized based on preparedness of
the portal. Agenda Item No. 4(iii) - Change in Place of Supply of transportation of goods
under Section 13(9) of the IGST Act, 2017

33 Principal Commissioner, GST Policy Wing stated that the third agenda is about the
change in place of supply of transportation of goods under Section 13(9) of IGST Act 2017.
He said that in the 48" GST Council meeting, it was decided to delink the place of supply of
service of transportation of goods, in cases where both the supplier of services as well as the
recipient of services are located in India, from the destination of the goods. Section 13 of the
IGST Act 2017 provides for “Place of supply” of services where the location of supplier of
services or location of recipient of services is outside India and it provides that the place of
supply of services of transportation of goods, other than by way of mail or courier, shall be
the destination of goods. The issue was deliberated by the Law Committee, which has
recommended that to remove this anomaly, sub-section (9) of section 13 of IGST Act may
be omitted so that by default rule, the place of supply of services of transportation of goods,
in cases where the location of supplier of services or location of recipient of services is outside
India, shall become the “location of the recipient™ only.

The Council agreed with the said recommendation of the Law Committee.

Agenda Item 4(iv): Rationalisation of late fee for FORM GSTR-9 and amnesty for non-
filers of FORM GSTR-4, FORM GSTR-9 and FORM GSTR-10

5.4 The Principal Commissioner, GST Policy Wing stated that while the late fee for
delayed filing of FORM GSTR-1, FORM GSTR-3B, FORM GSTR-4 and FORM GSTR-7
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has already been rationalized from June 2021 onwards, based on the recommendations of the
Council, however, the late fee for delayed filing of annual return in FORM GSTR-9 has not
been rationalized as yet. Requests have been received from various stake holders as well as
tax administrations for rationalization of late fee for delayed filing of annual returns. He
further stated that requests have also been received from taxpayers as well as tax
administrations to provide an amnesty scheme for waiver/ reduction of late fee for non-filers
of FORM GSTR-4, FORM GSTR-9 and FORM GSTR-10.

5.4.1 He stated that the same was deliberated by the Law Committee and the Law
Committee has recommended that late fee for delayed filing of annual return may be
rationalized for the taxpayers having aggregate turnover upto Rs. 20 crore in a financial year.
He informed that the Law Committee has recommended two slabs. First slab for Registered
persons having an aggregate turnover of upto Rs. 5 crore in the said financial year, for which
the recommendation is to reduce the existing late fee of Rs 100/- + Rs 100/- (CGST & SGST
respectively) per day, subject to maximum of 0.25% of the turnover, to Rs 25/- per day,
subject to a maximum of an amount calculated at 0.02 percent of the turnover in the State or
Union territory, under CGST Act with similar late fee under SGST Act. The second slab for
Registered persons having an aggregate turnover of more than Rs. 5 crore and upto Rs. 20
crore in a financial year, for which late fee has been proposed to be reduced to Rs 50/- per
day subject to a maximum of an amount calculated at 0.02 percent of the turnover in the State
or Union territory, under CGST Act with similar late fee under SGST Act. He stated that as
per the slabs provided, maximum late fee for delayed filing of annual return would be Rs
20,000/- for the taxpayer with aggregate turnover of Rs 5 crore and would be Rs 80,000/ for
the taxpayer with aggregate turnover of Rs 20 crore.

5.4.2  He further stated that Law Committee has also recommended one time Amnesty
Scheme for non-filers of FORM GSTR-4, FORM GSTR-9 and FORM GSTR-10 as per the
Agenda. He informed that Amnesty Schemes for non-filers of FORM GSTR-1 and FORM
GSTR-3B were brought a number of times in the past. In respect of non-filers of FORM
GSTR-4, amnesty schemes have been brought twice, but was not brought out last time, when
amnesty scheme was brought out for FORM GSTR-1 and FORM GSTR-3B. He stated that
no such amnesty schemes have been brought out yet for non-filers of FORM GSTR-9 and
FORM GSTR-10.

5.4.3 He also mentioned that waiver/ reduction of late fee under the proposed Amnesty
scheme would be applicable only if the said returns are filed during a specified period of three
months, as proposed in the Agenda. He further stated that the specified time period for the
proposed amnesty scheme may be finally decided, if approved by the GST Council, on the
basis of preparedness of the GSTN portal for the implementation of the scheme and after
consultation with GSTN.

5.44 The Hon’ble Member from Rajasthan thanked Law Committee for providing the
Amnesty scheme for FORM GSTR-4, FORM GSTR-9 and FORM GSTR-10 and stated that
Rajasthan Government has taken an initiative in its Budget 2023-24 to provide Amnesty
scheme in respect of FORM GSTR — | and FORM GSTR —-3B and has waived off the share
of state for the late fee, which will be borne by the state. He stated that this will ensure greater
return filing and would eliminate the hurdles. He suggested that the proposed Amnesty

Page 20 of 77

Minutes of 49th GST Council Meeting 20

2



MINUTE BOOK

scheme for non-filers should be extended to FORM GSTR-1 and FORM GSTR-3B also,
considering the condition of the MSMEs.

5.4.5 The Principal Commissioner, GST Policy Wing mentioned that this was deliberated
by the Law Committee in detail and it was observed that the Amnesty schemes for non-filers
of FORM GSTR-1 and FORM GSTR-3B have been brought out a number of times. Law
Committee took a view that there is no need for an amnesty scheme again for non-filers of
FORM GSTR-1 and FORM GSTR-3B, as the filing for both these Returns has now been
systematically improved and stabilized.

5.4.6 The Hon’ble Chairperson clarified that irrespective of the emulate worthiness of the
different practices followed by different States, the GST Council cannot advise any State to
follow any practice followed by a particular State. She further stated that if any State finds
any other State practices appealing and fit for its functioning, then the State has the autonomy
to independently implement such practices. Further, the Hon’ble Chairperson, as Union
Finance Minister informed that in the Finance Budget 2023-24, the MSME Sector has been
substantially taken care of and various measures have been taken for the MSME Sector. She
further stated that number of provisions had been provided in the Budget 2023-24 for the
benefit of MSMEs, including the provision that if any payment due to a micro or small
enterprises is not paid by the PSUs within the time limit as specified, then they will not be
able to claim offset within that financial year. Legal provisions have been made where all
PSUs under Centre have been instructed to clear the payments due to MSMEs within the due
45 days for claiming the offset for that year. However, such instructions are not applicable
for PSUs under State. She further stated that this provision has been brought out to promote
timely payments to MSMEs. She clarified that both the Centre and States are taking
substantial measures to protect and promote the MSMEs in best possible way.

5.4.7 Hon’ble Member from Tamil Nadu expressed his apprehension regarding reduction
on the cap of late fee from 0.25% to 0.02% which would be a huge drop by cutting it to almost
90% and whether such steep reduction would act as a deterrence for delayed filing of annual
return in FORM GSTR-9. He queried whether capping the late fee at an amount of Rs
80,000/~ could be deterrent for a taxpayer having an aggregate turnover of Rs 20 crore. He
stated once the penalty becomes stagnant to a certain amount, then it would not matter to the
taxpayer for delaying the filing of return after that point of time, and thus, it would not act as
a deterrent for non-filing of the Return. He mentioned that it needs to be seen whether it
would be rational to reduce the capping of 0.25% to 0.02% in one step to facilitate trade or
would there be any negative impact of reducing the upper limit. He also stated that the upper
limit should be such that it is a deterrent for delayed filing of the return to keep the system
intact. He further suggested that instead of going to 0.04% (0.02% + 0.02%) from 0.5%
(0.25%

+0.25%) in the one go, it would be more rational to reduce it to 0.1%.

5.4.8 The Secretary then stated that the setting up of upper limit is open for discussion and
clarified that earlier the upper limit was 0.5% (0.25% + 0.25%) of the turnover and the
recommended upper limit is 0.04% (0.02% + 0.02%) of the turnover. He further emphasized
that the upper limit is on the turnover and not the profit and it was felt by the Law Committee
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that the 0.5% of the turnover is high, thus, it was recommended by the Law Committee to
reduce the upper limit to 0.04% but it could be reconsidered by the Council.

5.4.9 Hon’ble Member from Maharashtra welcomed the reduced upper limit and stated
that it could be accepted as it is only for the late fee and not interest. He supported the
recommendation of the Law Committee and stated that when we are promoting ease of doing
business, then giving such relief for late filing would not hamper anything and a very high
late fee should not be insisted upon.

5.4.10 Hon’ble Minister from Haryana supported the Law Committee recommendations
and stated that there are already various penalties for other returns and the reduced upper
limit of Rs 20000/- for Rs 5 crore turnover would be more than enough as late fee for GSTR-
0.

The Council agreed with the said recommendations of the Law Committee along with
the draft Notifications. Council also recommended that the date for amnesty scheme may
be finalized based on preparedness of the portal.

Agenda Item 4(v) Amendment in CGST Rules and Notification for Biometric —based
Aadhaar Authentication of registration applicants

9 The Principal Commissioner, GST Policy Wing informed that rule 8 and rule 9 of
CGST Rules have been amended with effect from 26.12.2022 vide Notification No. 26/2022-
Central Tax, based on the recommendations of the Council in 48" meeting, to mandate
biometric-based authentication of Aadhaar for high-risk applicants and also to provide for
exemption from such biometric-based authentication in States/ UTs other than State of
Gujarat. However, the said amendments has resulted in certain anomalies, as detailed in the
agenda. He mentioned that Law Committee deliberated on the matter and recommended that
rule 8 of CGST Rules may be amended with effect from 26.12.2022 to substitute sub-rule
(4A) and to amend sub-rule (4B) as detailed in the agenda. Law Committee has also
recommended that Notification No. 27/2022- Central Tax dated 26.12.2022 may also be
amended with effect from 26.12.2022 to correct the anomaly. The Secretary sought for the
comments from the members in case they did not agree with the amendments recommended
by Law Committee.

The Council agreed with the said recommendations of the Law Committee along with
the draft Notifications.

Agenda item 4(vi): Extension of time limit for application for revocation of cancellation
of registration '

5.6 Principal Commissioner (GST PW) informed that a recommendation has also been
made by the Law Committee for extension of time limit for filing application for revocation
of cancellation of registration, as a facility for the benefit of MSME Sector. He mentioned
that a number of taxpayers could not file their application for revocation of cancelation of
registration within the time limit specified under Section 30 of CGST Act. He stated that
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representations have been received to the effect that the present time limit of 30 days plus 30
days plus 30 days for applying for revocation of cancellation of registration under section 30
is quite less and there is a need to increase this time limit. Representations have also been
received that in large number of cases, small taxpayers could not apply in time for revocation
due to lack of funds or other reasons, adversely affecting business and there is a need to bring
them again in mainstream by giving them a chance to revive their registrations.

5.6.1 He added that primarily, there were two recommendations of the Law committee
regarding this agenda. The first recommendation is that the time limit for making an
application for revocation of cancellation of registration may be raised from 30 days to 90
days and then, Commissioner or an officer authorized by him in this behalf can further extend
this time period for a further period not exceeding 180 days on sufficient reason being shown.
Law Committee also recommended that timelines for filing application for revocation of
cancellation of registration may not be hard-coded in the Act and may be prescribed through
the Rules, for which section 30 of CGST Act and Rule 23 of CGST Rules may be amended
as detailed in the agenda. The second recommendation of the Law Committee was that an
amnesty scheme may be provided for filing of application of revocation of cancelation of
registration in past cases where such application could not be filed within prescribed time
limit and where the registrations have been cancelled due to non-filing of returns. He added
that during the officers’ meeting, it was suggested that the dates for the said amnesty scheme
could be finalized in consultation with GSTN, based on the readiness of the portal.

The Council agreed with the recommendations of the Law Committee made in
agenda item 4(vi), along with the suggestion made in the Officers’ meeting.

Agenda item 4(vii): Extension of time limit under sub-section (10) of section 73 of CGST
Act for FY 2017-18, FY 2018-19 and FY 2019-20.

5.7 Principal Commissioner (GSTPW) informed that there have been requests from tax
administrations for further extension of time limit under Section 73 of CGST Act for issuance
of Show Cause Notices (SCN) and Orders for financial year 2017-18, 2018-19 and 2019-20,
considering that the scrutiny and audit were delayed because of Covid-19 pandemic. He
informed that the issue was discussed by the Law Committee and it was observed that earlier,
such extension was given for the F.Y. 2017-18. It was felt by the Law Committee that while
there may be a need to provide additional time to the officers to issue notices and pass orders
for FY 2017-18, 2018-19 and 2019-20 considering the delay in scrutiny, assessment and audit
work due to COVID-19 restrictions, however, the same need to be made in a manner such that
there is no bunching of last dates for these financial years as well as for the subsequent
financial years. After detailed deliberations, Law Committee recommended that such time
limits may be extended for another three months each for the FY 2017-18, 2018-19 and 2019-
20. It was discussed in detail in officers meeting where one view was that extension for FY
2017-18 had already been given and further extension may create a perception that it is not a
tax friendly measure and against the interest of taxpayers.

5.7.1 The Secretary stated that the Law Committee has recommended the extension of
time limit for issuance of SCN and orders. However, the time period for issuance of notices
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and passing orders for these financial years has already been extended considerably due to
extension in due dates of filing annual returns for the said financial years. Further, for FY
2017-18, the date of passing order has already been extended till September 2023. It has been
proposed to extend it further from September 2023 to December 2023. He mentioned that
while the request of some of the tax administrations was to extend the time limit for a longer
period, however, keeping the taxpayers’ interest in mind, the Law committee has
recommended an extension of only three months for these three financial years. Since all the
states have agreed, the said time limits could be extended.

5.7.2  Hon’ble Member from Bihar stated that while this proposal could be considered,
however, it should be decided that such an extension in timelines for these financial years
under sub-section (10) of section 73 of CGST Act is being made for the last time.

The Council agreed with the recommendation of the Law Committee made in
agenda item 4(vii), along with the proposed notification.

5.8 Hon’ble Member from Himachal Pradesh stated that he wanted to raise one Agenda
concerning the Law Committee. He stated that his concerns related to wrong interpretation
of place of supply by the adjoining states resulting in huge loss to the State. He informed that
the matter was listed in the agenda for the 37" Council meeting and thereafter, the issue has
not been placed as an agenda despite the State raising the matter. He stated that the State had
given suggestions for resolution of the issue by amending section 10 (1) of the IGST Act and
that the State has been losing considerable revenue for the last four years due to delay in
addressing the said issue. He informed that due to less vehicle agencies in Himachal Pradesh,
people buy their vehicles from other States and get these vehicles registered in Himachal
Pradesh, resultantly Himachal Pradesh does not get any tax benefit. He stated that he hoped
that the issue would be addressed in the next GST Council meeting. Principal Commissioner
(GSTPW) informed that that this issue was taken up by the Law Committee and two
contradictory views emerged on the issue, due to which the Law Committee has not been
able to reach a conclusion. He assured that this issue would be taken up again in the Law
committee meeting and would be taken up in the future GST Council Meeting.

Agenda item 5: Recommendations of the Fitment Committee for the consideration of
the GST Council

6.1 The Secretary introduced the agenda item relating to the recommendations of the
Fitment Committee. These recommendations had been given in four (04) Annexures where
the first three related to Goods and the fourth one related to Services. The first Annexure
provided details of the items (Goods) where tax rate changes or clarifications were being
recommended; the second Annexure listed items (Goods) where no tax rate changes were
being recommended and the third Annexure listed items (Goods) where the issues were
deferred by the Fitment Committee for further examination in relation to Goods. The fourth
Annexure listed the recommendations for making changes in GST rates or for issuing
clarifications in relation to Services.
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6.2 The Secretary to the Council stated that the recommendations of the Fitment
Committee were discussed in detail in the Officer’s Meeting on 17.02.2023 and most of
recommendations were agreed to by all. The Secretary then asked the Principal
Commissioner, GST Policy Wing, CBIC to take the Council through a brief presentation on
the recommendations of the Fitment Committee.

6.3 Principal Commissioner, GSTPW gave a presentation (Annexure-5). He stated
that there were five agenda items where the Fitment Committee had recommended the
changes in the Tax rate or issuance of clarifications which were in Annexure-1 of the Fitment
agenda. The first issue pertained to tax rate on Rab on which a clarification was issued
pursuant to the last GST Council meeting that Rab would be classified under HSN 1702 with
GST rate of 18%. He stated that Uttar Pradesh had brought up the matter and Fitment
Committee after detailed discussions agreed that Rab was liquid form of Jaggery. Fitment
Committee recommended similar tax rates for Rab as exists for Jaggery i.e. 5% if sold in pre-
packaged and labelled form and NIL if sold otherwise.

6.4 The Hon’ble Member from Tamil Nadu suggested that since all Hon’ble Members
had gone through the Fitment Agenda therefore only objections from Hon’ble Members
might be sought.

6.5 The Hon’ble Member from Uttar Pradesh stated that their State had brought up
this agenda and Rab was a liquid form of Jaggery. He agreed with the recommendation of the
Fitment Committee that similar tax rates should be applicable on both Rab and Jaggery.

Decision: The Council agreed with the recommendation of the Fitment Committee to
reduce the tax rate on Rab as it exists for Jaggery and to clarify that the issue for the
past periods may be regularized on as is basis.

6.6 The Secretary sought the opinion of Hon’ble Members on the recommendation of
the Fitment Committee to reduce the tax rate on pencil sharpener from 18% to 12%.

Decision: The Council agreed with the recommendations of the Fitment Committee to
reduce the GST rate on pencil sharpener from 18% to 12%.

6.7 The Hon’ble Member from Punjab thanked the Council for reducing the tax rate on
Pencil Sharpeners.

6.8 The Secretary then sought the opinion of the Hon’ble Members on recommendations
of the Fitment Committee regarding IGST exemption to a Tag, tracking device or data logger
affixed on durable container at the time of import, as is available to container under Customs
notification 104/94-Cus ; and amendment of the entry at Serial number 41A of Notification
number 1/2017-Compensation Cess (Rate) pertaining to exemption from compensation Cess
on coal rejects when supplied to and by a coal washery on which Compensation Cess had
already been paid subject to the condition that no ITC has been availed by any person.

Decision: The Council agreed with the recommendations of the Fitment Committee and
recommended to explain that a tag, tracking device or data logger already affixed on a
container of durable nature at the time of import shall be eligible for IGST exemption,
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as is available to the said container under the notification 104/94-Cus and also agreed
that no such exemption would be available to tags, tracking devices and data loggers
when imported separately. The Council also agreed for amendment of the entry at
Serial number 41A of Notification number 1/2017-Compensation Cess (rate) as
recommended by the Fitment Committee.

6.9 The Secretary then requested the opinion of the Hon’ble Members on reduction in
the GST rate on Millet based health mix products consisting at least 70 % of Millets. He
informed the Council that this matter was discussed at length during Officers’ Meeting and
it was felt that this issue required further examination by Fitment Committee as regard to the
products which would be covered in this category along with their classification. He stated
that if the Council agreed, the matter might be deferred.

6.10  The Hon’ble Member from Odisha stated that Millets are a seeded grass with high
nutritional value and which are traditionally grown in Odisha. He stated that Odisha had a
special Millets promotion mission and suggested that the recommendation of the Fitment
Committee was good and acceptable however the percentage of Millets in the product mix
should be brought down from 70% to 50%.

6.11  The Hon’ble Member from Rajasthan stated that the composition of Millet in the
product should remain at 70% because if it is reduced then bigger market players would come
up with their products to avail benefit of reduced taxes.

6.12  The Hon’ble Chairperson sought the opinion of other Hon’ble Members on the
suggestion of Hon’ble Member from Odisha that the percentage of Millets in the product mix
should be brought down from 70% to 50% and that if there was agreement on the issue,
Council could recommend the same otherwise if agreed to all Hon’ble Members, the matter
might be referred back to the Fitment Committee for further examination.

6.13  The Hon’ble Member from Haryana stated that he was in agreement with suggestion
of Honble Member from Odisha that the percentage of Millets in the product mix should be
brought down from 70% to 50% as this is the international year of Millets.

6.14  The Hon’ble Chairperson stated that reducing the percentage of Millet in the product
mix would not benefit the Millet growers much.

6.15  The Hon’ble Member from Bihar stated that the percentage of Millets in the product
mix should be kept at 70%.

6.16  The Hon’ble Member from Uttar Pradesh suggested that the matter should be
referred back to the Fitment Committee for further examination.

Decision: The Council agreed to send back the proposal to the Fitment Committee for
further examination.
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6.17  Principal Commissioner, GSTPW then presented the Fitment agenda pertaining to
the goods where no changes had been recommended by the Fitment Committee. He stated
that in this agenda one proposal was for reduction of GST rate on Tendu leaves which was
proposed by Hon’ble Member from Odisha in the last GST Council meeting. He informed
that Odisha, Madhya Pradesh and Chhattisgarh were invited to the Fitment Committee
meeting for their views on the issue. Odisha requested for reduction of GST rate on Tendu
leaves from 18 % to Nil or 5% whereas Madhya Pradesh and Chhattisgarh were of the opinion
that no rate reduction should be recommended on Tendu leaves as post GST the trading of
Tendu leaves had increased. In view of this Fitment committee had suggested no change in
GST rate on Tendu leaves. He further informed the Council that in the Officers Meeting,
Telangana also supported the reduction in tax rate on Tendu leaves, however besides
Telangana and Odisha, all other States were not in favour of any change in GST rate on Tendu
leaves.

6.18  The Hon’ble Member from Odisha stated that in case Tendu leaves were exempted
from GST, there would not be any loss in revenue to both the State and Central Governments.
He further stated the Tendu leaves had no other use except making Bidis where the GST rate
was already at highest slab of 28%. He also stated that initially the Fitment Committee had
recommended 5% tax on Tendu leaves and even in VAT era the tax rate was 5 % on this item.

6.19  The Hon’ble Chairperson enquired whether tax reduction on Tendu leaves would
benefit the tribal people who are collecting Tendu leaves or the traders who were aggregating
the Tendu leaves.

6.20  The Hon’ble Member from Odisha stated that the rate reduction on Tendu leaves
would eventually help the Tendu leave pluckers/collectors mostly Tribal women numbering
approximately 8 Lacs in his State.

6.21  The Hon’ble Member from Maharashtra stated that as per the Panchayat Extension
to Scheduled Areas (PESA) Act, 1996, the ownership of Tendu leaves has now gone to the
Tribal community and it was the Forest department which conducts the auction to help the
Tendu leave collectors.

6.22  The Hon’ble Member from Madhya Pradesh welcomed the recommendation of the
Fitment Committee suggesting no change in tax rate of Tendu leaves and stated that his state
is leading producer of the Tendu leaves in the country with 25% share in Tendu leaves
collection. He stated that in Madhya Pradesh, there is a three tier co-operative mechanism for
procurement of 7endu leaves and the incidence of tax is on District cooperatives and not on
Tendu leaves collectors as GST on this item is applicable on RCM basis. He further stated
that post GST there has been no negative impact on Tendu leaves collection and in Madhya
Pradesh 75% of the profit from Tendu leaves is given back to the tribal community for their

welfare. He further requested that Madhya Pradesh should be included into the Fitment
Committee.

6.23  The officer from Chhattisgarh also supported the recommendation of the Fitment
Committee suggesting no change in tax rate of Tendu leaves.
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6.24  The Secretary stated that out of three States, Madhya Pradesh and Chattisgarh were
in favour of status quo however Odisha is supporting reduction in tax rate on Tendu leaves.
He further stated that there might be implication for other States also since GST is a
consumption/destination based taxation. He further stated that the view of Hon’ble Member
from Odisha was correct that there was no tax implication provided that there was no evasion.
He further stated that in order to bring the unorganized sector of Tendu leaves into the supply
chain, tax was levied on supply of this produce on RCM basis.

6.25  The Hon’ble Member from Andhra Pradesh supported the view of Odisha that if the
GST on Tendu leaves was reduced, then the aggregator might pass on some benefit of tax
reduction to the Tendu leave pluckers.

6.26  The Secretary stated that if all Hon’ble Members agreed, then the tax rate might be
reduced to 5% on RCM basis which would ensure that the item would remain within the
value chain while benefit could accrue to the pluckers.

6.27  The officer from Telangana suggested reducing the GST rate on Tendu leaves.

6.28  The Secretary stated that the tax rate on Tendu leaves was discussed in the 15%
meeting of the GST Council and though the recommendation of the Fitment Committee was
for 5% but the Council decided to levy 18% GST on Tendu leaves. It was deliberated again
in the Council, however no change was recommended. He stated that as it was a Council
decision, the Council might continue with no change in the GST rate on Tendu leaves.

Decision: The Council agreed with the recommendation of the Fitment Committee for
retaining the GST rate on Tendu leaves.

6.29  Principal Commissioner, GSTPW stated that the second issue was regarding GST
rate reduction on ship and vessels for breaking up as proposed by Ministry of Shipping. He
stated that in the Officers meeting, there was consensus to maintain the status quo on this
item.

Decision: The Council agreed with the recommendation of the Fitment Committee for
retaining the GST rate onship and vessels imported for breaking up.

6.30  Principal Commissioner, GSTPW stated that the next agenda was regarding
compensation cess on utility vehicles like SUV and MUV which emerged from the last
Council meeting. Haryana was asked to come up with a proposal for the examination by the
Fitment Committee. However, during examination of the proposal, it was found that further
examination was required in this matter and accordingly the Fitment Committee

recommended for deferring the matter.

Q‘(( 631  The Hon’ble Member from Haryana suggested that the entry 52A and 52B of the

Notification number 1/2017-Compensation Cess (rate) may be merged into one category with

CWG}?M@Q 'S uniform Compensation Cess rate of 22% which would resolve the whole issue without

requirement of any further examination.
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6.32  The Commissioner, GSTPW clarified that Fitment Committee would examine the
merging of entry 52A and 52B of the Notification number 1/2017-Compensation Cess (rate)
and matter would be presented again before the Council.

Decision: The Council agreed with the recommendation of the Fitment Committee
regarding deferring this matter for further examination by the Fitment Committee and
to be brought back before the GST Council in the next meeting,.

6.33  Principal Commissioner, GSTPW stated that there were two agenda points regarding
services (Annexure-IV). The first issue was to exempt the services supplied by the National
Testing Agency and similar other agencies of Central and State Governments by way of
conduct of entrance examination for admission to educational institutions. The Fitment
Committee had recommended for insertion of an explanation in notification number 12/2017-
CT(R) dated 08/06/2017 which was discussed in the Officers meeting and agreed to. He
further stated that the other agenda on services was to examine whether the services supplied
by the Courts/ Tribunals which are commercial in nature like renting of space to telecom
towers and renting of lawyers chambers etc., can be taxed under Reverse Charge Mechanism
(RCM) The Fitment Committee recommended that same dispensation with regard to payment
of GST under RCM as applicable to Central and State Governments might be extended to the
Courts and Tribunals also. There was consensus in the Officers meeting on this.

Decision: The Council agreed with the recommendations of the Fitment Committee
regarding the agenda points on Services as detailed in Annexure-IV.

6.34  The Hon’ble Member from Himachal Pradesh stated that Himachal Pradesh, Jammu
and Kashmir and Uttarakhand have a large apple based economy However’ the apple industry
is getting affected due to increase in the tax rate on carton boxes from 12% to 18%. He
requested that the rate on carton boxes may be reduced to 5% as this would help the apple
growers in Himachal Pradesh, Jammu and Kashmir and Uttarakhand. He requested that the
issue may be got examined by the Fitment Committee.

6.35  The Hon’ble Chairperson stated that since carton boxes are used in various industries
and not only for packaging fruits, the proposal to reduce tax rate on carton boxes used for
packaging horticulture produce only, as suggested by the Hon’ble Member from Himachal
Pradesh, might prove difficult to implement at ground level, based on the end use.

6.36  The Hon’ble Member from Maharashtra stated that they support the proposal of
Himachal Pradesh as in Maharashtra the mango growers use wooden packaging boxes which
is detrimental to environment. He also suggested that the reduced tax rate on carton boxes

may be considered for horticulture industry.

6.37  The Secretary stated that Himachal Pradesh may send a detailed representation in
this regard and Fitment Committee would examine the issue.
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Agenda Item 6 : Report of Group of Ministers (GoM) on Capacity Based Taxation and
Special Composition Scheme in certain sectors on GST

Zal The Secretary requested the Hon’ble Member from Odisha (Convenor of GoM) to

‘present Agenda Item 6 i.e. the Report of Group of Ministers (GoM) on Capacity based

taxation and Special Composition Scheme in certain sectors on GST.

1.2 The Hon’ble Member from Odisha thanked the Council for providing him with an
opportunity to deliberate on the issue as Convenor and he also thanked the members of GoM
for their cooperation, valuable inputs and excellent deliberations. He gave a presentation
(Annexure-6) and informed the Council that it was decided in the 42" meeting of the GST
Council to form a GoM on Capacity based taxation and Special Composition Scheme in
certain sectors on GST. The GoM constituted vide OM No. S-31011/12/2021-DIR(NC)-DOR
consisted of Sh. Manish Sisodia, Hon’ble Deputy Chief Minister of Delhi; Sh. Dushyant
Chautala, Hon’ble Deputy Chief Minister Haryana; Sh. K.N Balagopal, Hon’ble Minister for
Finance Kerala; Shri Jagdish Devda, Hon’ble Minister for Finance Madhya Pradesh; Sh.
Suresh Kumar Khanna, Hon’ble Minister for Finance Uttar Pradesh and Sh. Subodh Uniyal,
Minister for Agriculture Uttarakhand. The mandate of the GoM was to examine the
possibility levy of GST based on the capacity of manufacturing unit and special composition
scheme in certain evasion prone sectors like pan masala, gutka, brick kiln, sand mining etc.
with reference to the current legal provisions; to examine whether any change is required in
legal provision to allow such levy; to examine the impact of such levy on the destination
nature of current GST design and to examine any other administrative or systemic mechanism
to block leakage in this sector and to examine the impact of levy on reverse charge on Mentha
Oil and to examine if there could be other class of supplies that could be subjected to reverse
charge to augment revenue.

73 The Hon’ble Convenor of GoM informed the Council that the GoM had held three
meetings. The first meeting was held on 06" July, 2021, the second meeting was on 31°
August, 2021 and the third and the final meeting was held on 07" July, 2022. He then
informed the Council that the GoM had extensively deliberated on broad challenges
associated with the complexity involved in the implementation of Capacity based levy in this
sector and stated that GST is a destination-based tax on supply of goods and services and not
on their production. He further asserted that the Constitution does not provide authority for
capacity based levy of GST. He also stated that capacity based taxation is extremely complex
and requires frequent changes in the rate structure and emphasized that there are no further
check and verification in supply chain which could lead to revenue leakages. It was also
emphasized that capacity-based taxation suppresses the competition and goes against the
small producers who are not capable of making huge investment in capital infrastructure. He
then pointed out that such system has deep rooted malice and may encourage ‘officer-
producer’ collision at the level of jurisdictional officers.

7.4 The Hon’ble Convenor of GoM further discussed the international practices that are
common in this trade and stated that the GoM agreed that GST evasion is rampant in this
sector. He stated that tax evasion in tobacco products is an internationally common practise
and emphasized that alternate systematic enforcement and administrative mechanism needs
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to be devised to curb evasion and enhance compliance. He then referred to track and trace
method-an internationally accepted practise to curb illicit trade in tobacco sector with the help
of electronic means. He then suggested options for enhancing compliances such as
registration of details of machines and stated that the manufacturer of tobacco products should
take registration of each machine and should be required to disclose the make, year of
production, number of tracks and capacity of machine. He also suggested for a Special
Monthly Return indicating Machine wise/shift wise production and disclosing details like
machines disposed off, machine added and inputs procured and utilized in quantity and value
terms, product-wise and brand-wise details of clearance in quantity and value terms, shift-
wise records of reading of electricity meters and DG Set meter, waste generation stock, etc.
He also suggested certification of production capacity and stated that production capacity and
quantity in unit per pouch/container shall be duly certified by a registered Chartered Engineer.
He thereafter suggested that copy of declaration in respect of production capacity should be
submitted to other department/ agency/organization, etc. He then suggested for disclosure of
details of non-working/ partially working machines. The Hon’ble Convenor concluded the
report and invited comments from the Members of the Council.

7.5 The Hon’ble Member from Uttar Pradesh, who was also a member of the GoM
thanked the Hon’ble Chairperson for taking a special interest in capacity based taxation and
special composition scheme in certain sectors in GST. He stated that the report has a provision
of Special Monthly Return indicating machine wise/shift wise production and disclosing
details like machine disposed-off, machine added, and inputs procured and utilized in
quantity and value terms etc. He stated that if the detail of labourers is also added in the
return, it would help in verification and cross examination of production. He also emphasized
that sometimes large-scale manufacturers take registration in the name of dummy persons in
lieu of some remuneration and if the goods are seized, then the responsibility is fixed on the
dummy person instead of the actual manufacturer and therefore, he emphasized that more
efforts are required to curb this practise. He stated that despite the keen interest evinced by
the Hon’ble Union Finance Minister of India in curbing such malpractices, there is a large-
scale black marketing in the trade of Pan Masala. He thereafter stated that there is large scale
evasion of tax in this sector as there is a high demand for these products in the market and
even if such evasion is eventually caught, dummy persons are prosecuted and actual offenders
walk free. He stated that if the recommendations of GoM are incorporated in totality, then
the the supervisory authority/ inspection authority will have tremendous power in their hands
and there could be a possibility to collude and manipulate the reports. He thereafter stated
that such a capacity based taxation system is not within the purview of existing GST laws.
He thereafter put forth his other point before the Council and suggested that the Council
should ponder over as to which mechanism should be adopted to prevent the evasion of tax
and suggested that as per his understanding at least 70 percent of the tax should be deposited
in advance from the manufacturer depending upon the capacity of manufacturer, this measure
could help curb the tax evasion to a great extent.

7.6 The Hon’ble Member from Rajasthan stated that there is a largescale black
marketing in trade of tobacco products which is needed to be curbed and therefore, it needs
to be seen whether it can be brought under capacity based taxation.
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T The Hon’ble Member from Madhya Pradesh stated that they had also received a
suggestion in GoM to implement track and trace mechanism as a useful remedy to curtail the
tax evasion. He requested the Council to consider this suggestion for checking the evasion.

7.8 The Hon’ble Member from Haryana stated that both cess and tax have been imposed
on these items but the proposal of track and trace mechanism on these items have been
discussed multiple times in the meetings of GoM for curbing tax evasion. He stated that it
has been planned to implement the track and trace mechanism by 2028. He suggested that the
Council should target fool proof implementation of track and trace mechanism on certain
items within one year from the day of publication of the report and he also mentioned that
even the third world countries such as Kenya are using track and trace mechanism to check
evasion on tobacco products. He thereafter suggested that the timeline of implementation by
2028 as agreed upon in the report is protracted and the Council should consider reducing the
said timeline. The Hon’ble Member from Rajasthan stated that they have already
implemented track and trace mechanism for VAT on alcohol in Rajasthan and they requested
the Council to consider the same for tobacco products.

7.9 The Secretary proposed that the Council could accept the report of GoM and that
the suggestions made by the GoM would be looked into in detail by the Law committee and
fitment committee including the track and trace method. He also stated that these committees
would analyse in detail as to whether Compensation Cess should be imposed on ad valorem
basis as it is now or whether specific rate can be imposed. He thanked the members of the
GoM for the detailed consultations on the issue and for coming up with a very comprehensive
report.

7.10  The Hon’ble Member from Uttar Pradesh then requested the Hon’ble Chairperson
to accept the report of GoM however he emphasized that the matter should be forwarded to
Fitment committee/ Law committee to deliberate upon a possible solution to curb the tax
evasion in this sector.

7.11  The Secretary sought the permission of the GST Council to close the GoM on
Capacity based taxation and Special Composition Scheme in certain sectors on GST. The
Hon’ble Chairperson thanked the Members of the GoM for their comprehensive report and
also stated that the suggestion of Hon’ble Member from Uttar Pradesh to find a possible
solution to curb tax evasion shall be considered by the Council.

The Report of the GoM was accepted by the Council.

Agenda Item 7: Closure of Group of Ministers (GoM) on levy of Covid Cess on Pharma
and Power Sector in Sikkim.

8.1 The Secretary proposed the closure of the GoM on levy of Covid Cess on Pharma
and Power Sector in Sikkim and thanked the Chairpersons and Member of these GoM for
their detailed report.

The GST Council approved the closure of the GoM on Pharma and Power Sector in
Sikkim.
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Agenda Item 8: Closure of Group of Ministers (GoM) to examine the feasibility of
implementation of e-way bill requirement for movement of gold and other precious
stones.

9.1 The Secretary proposed the closure of the GoM to examine the feasibility of
implementation of e-way bills requirement for movement of gold and other precious stones
and thanked the Conveners and Members of these GoMs for their detailed report.

9.2 The Hon’ble Minister from Kerala stated that they had already made the presentation
and the GST Council had accepted it. The draft rules regarding e-way bills based on the
recommendations of the GST Council for making amendment to the Rule 138 of the
CGST/SGST Rules had been submitted to the GST Policy Wing and Department of Revenue,
Government of India. The amendments would enable the e-way bill to be modified to include
particulars of movement of Gold and precious stones within the State.

9.3 The Pr. Commissioner GSTPW stated that Law Committee has received the draft
rules from Kerala which will be discussed in Law committee and will be brought before GST
council in the future meeting.

9.4 The GST Council approved the closure of GoM to examine the feasibility of

implementation of e-way bills requirement for movement of gold and other precious
stones.

Agenda Item 9: Issues recommended by GSTN

10.1  The Secretary introduced the agenda regarding five issues proposed by the GSTN
which are as follows:
1. Proposed Changes in HR Policies and Transition Management from
GSTN;
2. Proposal for Changes in the Revenue Model of GSTN and transition
to the new Revenue Model (as amended and circulated on 18/02/2023);
3. Waiver of Interest on delayed receipt of Advance User Charges
(AUC) from a few states and CBIC;
4. Data Archival Policy for the GST System; and

5. Implementation of facility to Generate Document Identification

Number in GST Back Office for Model 2 States in compliance with the

Supreme Court judgement in W.P 320 of 2022.
10.2  The Secretary informed the Council that revised revenue model of GSTN was
discussed in the officers meeting and based on the feedback received with respect to clause
five on “Funding for Future Capital Expenditure™ it was noted that the proposed procedure
for meeting capital expenditure through grant-in-aid from tax administrations would not be
appropriate. Further, sanction and the accounting treatment would not be easy in the
respective tax administrations as the Grant-in-aid is given in very specific set of
circumstances where as GSTN works as a company on a cost recovery basis for the services
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provided. Therefore, this proposal was agreed to be dropped and clause five was deleted from
the draft.

10.3  The Secretary stated that it was further agreed in the officers meeting that the demand
for capital expenditure should also be incorporated in the advance user charges requested
from tax administrations by GSTN. Tax administrations would be provided separate
accounting for Capex and Opex. He proposed that in principle approval for this change in the
draft revised revenue model of GSTN may be given by the GST Council.

10.4  The Secretary further stated that above proposal would lead to drafting changes, for
which a preliminary draft was enclosed. The draft would be finalized by GSTN Board on
the basis of in principle approval of the GST Council as proposed above. He informed the
Council that all other proposed changes in this agenda remain the same.

10.5  The officer from Tamil Nadu stated that in the revenue model it was proposed that
CAPEX contribution would be made by the different States based on the number of users.
He suggested that instead, the CAPEX contribution should be based on the shareholding
which would be more aligned to the accounting principles since permanent assets would be
created through CAPEX.

10.6  The Secretary clarified that this expenditure is not in the nature of capital expenditure
which was why the grant-in-aid model was not being proposed. This expenditure is being
treated in the nature of revenue expenditure by both Centre and States and for this reason this
expenditure is being proposed to be charged on the number of users and not as per
shareholding. He further sought the approval of the Council on the proposals of the GSTN as
detailed in the agenda.

Decision: The Council approved the proposals of the GSTN having taken note of the

clarification given by the Secretary recorded in para 10.6 above.

Agenda item 10: Recommendations of the 17th IT Grievance Redressal Committee
(ITGRC) for approval/decision of the GST Council

11.1  The Secretary presented the agenda item regarding recommendations of the 17"
meeting of the IT Grievance Redressal Committee (ITGRC) before the Council which had
two major agenda points. One pertained to the data fixes done by the GSTN as detailed in the
agenda which was based upon the SOP approved by the Council in its 45" Meeting at
Lucknow. The second pertained to reversal of interest on delayed filing of statement in Form
GSTR-8 by three e-commerce operators due to technical glitches as detailed in the agenda.

The GST Council approved the recommendations made by the ITGRC during its 17
meeting.
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Agenda item 11: Agenda on Report of Committee of Officers (CoO) on GST Audit
along with Draft Model All India GST Audit Manual

12.1  The Secretary took up the agenda on Report of Committee of Officers (CoO) on
GST Audit and informed that the Committee of Officers was constituted on GST Audit to
prepare a draft Model All India GST Audit Manual. The said Manual was discussed in detail
in the Officer’s Meeting and the suggestions made by officers from States have been
incorporated in the Manual by way of an additional note circulated in the GST Council
Meeting.

12.2  The Secretary stated that if all the Members agreed then the draft GST Audit Manual
can be circulated for information to all States.

12.3  The Hon’ble Member from Tamil Nadu stated that it is a draft model and many
States have developed their own Audit Manual like Tamil Nadu. It was stated that it would
be recommendatory in nature and the States could take guidance and follow the good points
from the Model All India GST Audit manual.

12.4  In response of the Hon’ble Member from Tamil Nadu, the Secretary confirmed that
this is only a model Audit Manual for guidance to States and States are free to make their
own GST Audit Manual and proceed accordingly and the same is put up just for information
of the GST Council. Accordingly, same was being circulated.

Agenda Item 13: Decisions of GST Implementation Committee for the information of
the Council

13.1  Principal Commissioner, GST Policy Wing in his presentation informed the Council
that a decision was taken by the GST Implementation Committee (GIC) regarding sharing of
GST data with Department of Telecommunications (DoT), Ministry of Communications and
the same was placed before the Council for information.

Decision: The Council took note of the decision of the GST Implementation Committee
and ratified the same.

Agenda Item 14: Ad-hec Exemptions Orders issued under Section 25(2) of the Customs
Act, 1962 to be placed before the GST Council for information

14.1  The Secretary presented the Agenda No. 14 i.e., Ad-hoc exemption orders issued
under Section 25(2) of the Customs Act, 1962 to be placed before GST Council for
information. He informed that in the 26™ meeting of the GST Council held on 10.03. 2018, it
was decided that all the ad-hoc exemption orders issued with the approval of the Hon’ble
Finance Minister as per the guidelines contained in Circular No. 09/2014-Customs
dated 19.08. 2014 as was the case prior to the implementation of GST, shall be placed before
the GST Council for information. The Secretary informed the Council that two Ad-hoc
exemption orders had been issued since last meeting of the GST Council. One order dated
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11/01/2023 pertained to ad-hoc exemption from duty and taxation for the equipment and
ammunition used for joint counter terrorism exercise (Tarkash-VI) and second order dated
06/02/2023 pertained to ad-hoc exemption for import of Cheetahs by the National Tiger
Conservation Authority, Ministry of Environment, Forest and Climate Change.

Decision: The Council took note of the ad-hoc exemption orders issued.

Agenda Item 15: Review of the Revenue position under Goods and Service
Tax ‘

15.1  The Secretary presented the last agenda which is review of revenue position and
informed that there is good growth in the revenue and further hoped that the growth would
continue this year as well as the next year.

152 The Hon’ble Member from Kerala thanked the Hon’ble Chairperson for clearing the
dues of compensation cess to Kerala by June and informed that State’s growth of GST tax
collection increased by 25% in comparison to last year. He further requested to continue the
payment of Compensation Cess to States as there was a deficit of more than Rs.10,000/-
crores even then because of the Covid and two continuous floods in Kerala. He stated that
this issue was discussed earlier with the Hon’ble Union Finance Minister and it was very
important issue as some States were facing serious financial difficulties. The Hon’ble
Member also stated that Revenue Rationalisation Committee had reduced the taxes on luxury
items from 28% to lower rates and that had affected their total revenue neutral position.

15.3  The Hon’ble Member from Rajasthan thanked the Hon’ble Chairperson for clearing
their dues. He further informed that Rajasthan’s AG Audit for the F.Y. 21-22 was about to
be completed and requested to release the 80-90% of the total Compensation Cess without
AG's certificate and the rest could be adjusted later. The Hon'ble Member also requested to
release the amount due to them for the F.Y. 21-22 before 31 March in this financial year.

15.4  The Secretary informed the Hon’ble Member that the 95% of the due amount is paid
on provisional basis and AG’s certificate is asked for the rest 5% and that the Hon’ble Finance
Minister had announced this earlier and letters had been sent to the Chief Secretaries of the
States for sending the AG’s certificate.

15.5  Further, the Hon’ble Member from Rajasthan raised the issue of extending the period
of Compensation Cess in support of Kerala.

15.6  Hon’ble Chairperson stated that it was impossible to extend period of Compensation
Cess legally. If it was extended, then revenue would have to be raised by imposing Cess on
items having 28% GST but Compensation Cess had already been extended till 2026 to service
the loans taken during Covid. Further, extending the period of Compensation Cess would
send the message to public that States want more revenue by imposing more taxes on them.,

15.7  The Secretary in his concluding remarks stated that they had very long and detailed
in- depth deliberations and sincerely thanked each and every Member for taking time out of
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their very busy schedule in the budget session. Especially he thanked Honourable Minister
of State of Finance and the Honourable Minister of Finance and Corporate Affairs for taking
out time on this holiday and spending so much time and giving guidance. He gave special
thanks to Members of the GoMs and their Conveners for their valuable contribution. The
recommendations made by the GoMs and approvals given would be taken forward.

15.8  The Hon’ble Chairperson stated that the GST Council had discussed and accepted

the recommendations of the GoMs and extended her thanks to Conveners of the GoMs and
thanked everyone for their contribution.
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1 GOI : Union Finance Minister
Sitharaman
5 GOl Shri. Pankaj Minister of State for
Chaudhary Finance
Minister for Finance,
: Planning, Legislative
3 Andhra Pradesh }S{}:'leB:frii:rtl}? Affairs, Commercial
Jen Taxes and Skill
Development & Training
; Shri Vijay Kumar Finance and
4 Binar Chaudhary Commercial Taxes
Minister
; ; : Minister, Commercial
5 Chbhattisgarh Shri T.S.Singh Deo Tax (State Tax)
¥ Delhi Shri Manish Sisodia | DcPuty Chief Minister
and Finance Minister
Shicd Maiivii Mmls.ter for Transport,
7 Goa 2 Industries, Panchayat and
Godinho
Protocol
8 Gujarat Shri Kanubhai Desai Minister for Finance
. — Shri Dushyant Deputy CM and Excise &
9 Y Chautala Taxation Minister
’ Shri Harshwardhan 2 a3
10 | Himachal Pradesh Chauhan Industries Minister
Jammu and Shri Rajeev Rai : LSS I
11 Kashmir T Lieutenant Governor, UT
of J&K
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12 Kerala Shri K. N. Balagopal Finance Minister
Minister for Finance,
13 Madhya Pradesh | Shri Jagdish Devda Commercial Tax,
Planning and Statistics
Maharasht Shri Deepak Vasant | Minister for Education
14 aharashtra Kesarkar and Marathi Language
Minister for Medical,
. Health & Family Welfare
. Dr. Sapam Ranjan s e
15 Manipur . Department and Publicity
Singh .
& Information
Department
Finance, Parliamentary
16 Odisha Shri Niranjan Pujari Affairs and Health &
Family Welfare Minister
. Shri Harpal Singh . ..
17 Punjab Clicstia Finance Minister
Puduch Shri K. Minister for Public
18 e Lakshminarayanan Works
State Minister for
Technical Education
(Independent Charge),
Ayurveda & Indian
Medicines (Independent
Charge), Public
19 Rajasthan Dr. Subhash Garg Grievances & Redressal
(Independent Charge),
Minority Affairs, Wagqf,
Colonisation,
Agriculture, Command
Area Development &
Water Utilisation
Minister of Tourism &
20 Sikkim Shri B. S. Panth Civil Aviation and
Commerce & Industries
_ Dt. Palanivel Thiaga Minister for Finance and
21 Tamil Nadu Rai Human Resources
ajan
Management
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Shri Suresh Kumar

Minister of Finance,

Khanna Parliamentary Affairs
Smt. Chandrima Minister of State for
43 West:Brugal Bhattacharya Finance
ANNEXURE-2

List of Officers from Centre and the States/UTs who participated in the

49th Meeting of the GST Council held on 18th February, 2023
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| Government of Shri Sanjay R S
India Malhotra B

g | GowEmmmERGL | o wrvekTohi Chairman, CBIC
India

3 Government of Shri Sanjay Kumar Member(Compliance
India Agarwal Management),CBIC

4 Government of Ms. V Rama Member (Tax
India Mathew Policy),CBIC

5 G""elr:(;‘i‘:m f | Shri Shashank Priya | Member (GST),CBIC

6 Government of Shri Vivek Additional Secretary
India Aggarwal (Revenue)

2 Govemn_lent of Shri P@kaj Kumar Adc(lglso,lrlaég:ﬁ:; ay
India Singh S .

ecretariat)
Government of — .

8 . Shri Ritvik Pandey Joint Secretary
India

g | Govemmentof | ¢ . o niay Mangal | Principal Commissioner

India
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Shri Manish Kumar

43

10 GSTN Sinha CEO
11 GSTN Shri Dheeraj Rastogi EVP
12 Government of Dr. Amandeep Additional Director
India Singh General(Audit)
13 Govemment oF Ms. Ashima Bansal Joint Secretary
India
14 Governn_lent o Ms. B.Sumidaa Devi Joint Secretary
India
15 | Covemmentol | o oq Nkl PS to FM
India
g | DOVERERLOL || o s et IST PA TO FM
India
Government of Shri Kumar g
¥ India Ravikant Singh RS To'Mus Finarice
18 Govemn.'nent of | Shri Dhmv Narayan 1t Pkt Mok Briison
India Srivastav
Government of A s
19 . Shri Alkesh Uttam Additional PS to MoS
India
20 Government of Shri Deepak OSD to Revenue
India Kapoor Secretary
21 | Covemmentol | ghip,p.Misra | OSD to Chairman, CBIC
22 Gove{: (;ril;:nt at Dr N Gandhi Kumar Director (State Taxes)
23 GoveIr: gi]:m of Shri Alok Kumar | Additional Commissioner
g4 | Govemmentof | o . pramod Kumar Director
India
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25 India Ms Puneeta Bedi OSD
Government of . .

26 India Shri Rakesh Dahiya Deputy Secretary

27 Govelr:c;ril:nt of Shri Nitesh Gupta Deputy Commissioner
Government of Shri Amit ..

28 India T Deputy Commissioner

29 GoveIr;lcrlril:nt of Ms. Neha Yadav Deputy Commissioner
Government of F :

30 Tt Shri Sunil Kumar Under Secretary
Government of ; i

31 Tadia Ms. Smita Roy Technical Officer
Government of Shri Piyush Kumar i g

32 India Atk Technical Officer

33 Gove]r;ldnilaent i Shri Nitin Gupta Technical Officer
Government of Shri Sandesh . -

34 India Lokhande Technical Officer

35 GSTN Ms Sanjali Dias SVP

36 GSTN shel Naveen 0SD to CEO

Agarwal

37 GSTN Shri S Mohan 0SD to HR

38 GSTN Shri Anil Chatwal Chief Accountant

39 Gove;nment of Shri Rakesh Kumar Consultantin DEAEE

ndia Kapur
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40 GST Coupcﬂ Shri Kshitendra Diisatsi
Secretariat Verma
41 GSS;r(e:t(:;.n;ﬂ Shri S.S.Shardool Director
4 GST Coupcﬂ Shri Joginder Singh Utider Secretiiny
Secretariat Mor
GST Council Ms. Reshma R. i Bt
43 Secretariat Kurup HasEestsEy
44 GSS;r(e:;ﬁ;ctﬂ Ms. Priya Sethi Superintendent
45 GSSe:I;rS;:?actll Shri Dharambir Superintendent
46 Gssel;rgfal:?;ll Shri Irfan Zakir Superintendent
47 GSS;:;;:?;II Shri Naveen Kumar Superintendent
48 Gssir(;:);ir;ﬂ Shri Sachin Goel Superintendent
STC i . . .
49 GSech&tir;ll Ms. Ambika Rani Superintendent
GST Council Shri Niranjan S m—
50 Secretariat Kishore L
T i ; 5 :
51 GSSecr(e:t(:xl';:lctll Shri Rakesh Joshi Superintendent
T i § :
52 GSSech:muR;II Shri Vijay Malik Inspector
GSTC il : :
53 Secret(;ruina? Shri Padam Singh Inspector
GSTC il y ;
54 Secret(:llrl?; Shri Rohit Sharma Inspector
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GST Council Shri Ashwani ASO
55 Secretariat Sharma
56 GSS;r(ég;r;ll Shri Karan Arora ASO
GST Council .
37 Secretariat i T a5
T i . . .
58 GSSechtoal::t]l Shri Pankaj Dhaka Tax Assistant
59 GSSeTcht(:rlizll Shri Paresh Garg Tax Assistant
GST Council Shri Shyam Bihari Tisk Aaslstat
60 Secretariat Meena s
61 GSS;TS;?;I Shri Vikas Kumar Tax Assistant
62 Andhra Pradesh Shri N. Gulzar Secretary Finance(CT)
63 Andhra Pradesh Shri M. Girija Chief Commissioner(ST)
Sankar
64 Andhra Pradesh | Shri K. Ravi Sankar CommlsSI.oner(ST)
Policy
Arunachal ; Superintendent (GST
65 Pradesh Shri Nakut Padung Cell)
Assam Shri Rakesh Principal Commissioner
66 Agarwalla of State Tax
Commissioner cum
67 Bihar Dr Pratima Secretary Commercial
Taxes
Bih Shri Arun Kumar Tax Expert Commercial
68 R Mishra Taxes
Bih Shri Binod Kumar | Joint Commissioner State
69 S Tha Tax
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70 Bihar Shri Naveen Kumar | PS to Hon'ble Minister
o Deputy Commissioner-
71 Chandigarh ekl leay Ertip cum-Excise and Taxation
Singh i 3
Commissioner
: Excise and Taxation
72 Chandigarh Ms Heena Talwar Officer
. et 5 o Commissionerof State
73 Chhattisgarh Shri Bhim Singh Tax
74 Chhattisgarh Shri Tarun Kiran Peguly Cammlisinner il
State Tax
75 Chhattisgarh Shri Anand Sagar PS to Hon'ble Minister
. Dr. S. B. Deepak Commissioner (State
76 Bl Kumar Tax)
Delhi Shri. Awanish Special Commissioner
77 Kumar (State Tax)
» Gl Shri. S.S.Gill Commissioner of State
Tax
G Smt. Sarita S. Additional Commissioner
79 oa Gadgil of State Tax
5 5 Principal Secretary,
30 Gujarat Shri. J.P. Gupta Finance Department
; g : : Chief Commissioner of
81 Gujarat Shri. Samir Vakil State Tax (/c)
82 Gujarat Shri Riddhesh Raval Joint Commissioner
Shri Ashok Kumar S
83 Haryana M Commissioner-cum-
eena
Secretary to Government
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84 Haryana Shri Siddharth Jain Excise and taxation
Department
. : Principal Secretary
85 Himachal Pradesh | Shri Bharat Khera (Bxcise & Taxation)
; : Commissioner of State
86 Himachal Pradesh Shri Yunus Tax and Excise
) ) Additional Commissioner
37 Himachal Pradesh | Shri Rakesh Sharma S
Jammu and . Commissioner State
38 Kashmir Dr. Rashmi Singh o
Additional Commissioner
Jammu and . State Taxes(Tax
89 Kashmir MaAnki Kae Planning, Policy and
Advance Ruling )
Additional Commissioner
Jammu and : State
90 Kashmir M R Taxes(Administration
and Enforcement)
Ms. Aradhana Principal Secretary
91 e Patnaik (Commercial Tax)
Shri Santosh Kumar Commissioner,
92 Thackhand Vatsa Commercial Taxes
) Commissioner of
93 Karnataka Ms. C. Shikha ;
, Commercial Taxes
Dr. M.P. Ravi Additional C9mmlss1oner
94 Karnataka of Commercial Taxes (P
Prasad
&L)
- Ksidla Shri Ajt Patil Commissioner of State
Tax
Bmela Shri. Abraham Renn Additional
96 S Commissioner-1
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. PS to Hon'ble Minister
97 Kerala Dr. Shyjan D fai Fiiance
98 Madhya Pradesh het. Ligkesh. Kismar Commissioner, State Tax
Jatav
Madhya Pradesh Ms Tanvi Hooda Special Commissioner,
99 Y State Tax
Shri Manoj Kumar Joint Commissioner,
100 | Madhya Pradesh Choubey Qtaiti T
101 Madhya Pradesh Shri Harish Jain ASEISHIAE CONIAT SRIGRET,
State Tax
Shri Dileep Raj . =
102 | Madhya Pradesh i veds OSD to Hon'ble Minister
; Principal Secretary
103 Mabharashtra Ms Shaila A (Financiil Reforms)
104 Mabharashtra Shri Rajeev Mital SRS i
Tax
Mani Shri Y. Indrakumar | Assistant Commissioner
105 ampur Singh of Taxes
106 Meghalaya Ms Isawanda Laloo | Commissioner of Taxes
. . Additional Commissioner
107 Meghalaya Shri. L Khongsit of Taxes
. Assistant Commissioner
108 Meghalaya Shri. V R Challam p—
) . - 1ssi t
109 Mizoram Shri Kailiana Ralte Commlss;?ner Of BEE
ax
. 2 o Additional Commissioner
110 Mizoram Shri R. Zosiamliana SF Srats Taces
i Nagaland Shitl © Limafinsong Additional Commissioner

of State Taxes

U
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112 Dev Finance Department
Odisha Shri Nihar Ranjan | Additional Commissioner
113 Nayak of Taxes
Piiisls Shri Vikas Parta Financial Commissioner
114 J P (Taxation)
Putiah Shri Kamal Kishor | Commissioner of State
115 ) Yadav Taxes
I Shri Ravneet Additional Commissioner
116 J Khurana of State Taxes (Audit)
. ; Commissioner of State
Puduch .M.
117 uducherry Shri. M. Raje Saker Tax
Shri. S. Saravana
Pud i
118 uducherry Kumar Commercial Tax Officer
Raiasthan Dr Ravi Kumar Chief Commissioner,
119 J Surpur State Tax
. . . . Advisor (Additional
Rajasth
120 ajasthan Shri Arvind Mishra Commissioner, GST)
o . R Commissioner
Sikk
121 e Shei Manoj Rt (Commercial Taxes)
o Shri Ajay Raj Deputy Commissioner
Sikk
122 e Gurung (Commercial Taxes)
‘ Thiru N. Additional Chief
123 Tamil Nadu Secretary to Government,
Muruganandam >
Finance Department
: : Principal
: Thiru Dh
124 Tamil Nadu e LEY Secretary/Commissioner
Kumar A
of Commercial Taxes
; Senior Additional
Tamil Nadu Ty G iSSi
125 K.Gnanasekaran QERELSNIONES

Commercial Taxes
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. Special Secretary
Tel
126 elangana Shri Ronald Ross Hiianed)
Telangana Ms Neetu Prasad Commissigrer ok
127 Commercial Taxes
. N Additional Commissioner
Tel
128 elangana Shri N Sai Kishore (ST)(Legal)
Ms. K Rupa Deputy Commissioner
129 Telangana Sowmya (ST) EIU
130 Tripura Shri Brijesh Pandey Secretary, Finance
; i Chief Commissioner of
131 Tripura Ms. Rakhi Biswas Stiite Tai
132 Tripura Mr. Ashin Barman State Admin GST
133 Uttarakhand Dr. Ahmad Igbal R SO
Tax
o R Additional Commissioner
134 Uttarakhand Shri Anil Singh of State Tax
Uttarakhand Shri Anurag Mishra o ke
135 araihian ) g State Tax
Shri Nitin Ramesh | Principal Secretary, State
136 Uttar Pradesh Gokaran Tax
Commissioner of State
137 Uttar Pradesh Ms. Ministhy S Tax
e o Deputy
138 Uttar Pradesh P Pantlosh Smar Commissioner(GST),
Mishra
State Tax HQ
. . P.S. to Hon'ble Finance
139 Uttar Pradesh Shri Amit Pandey Minister, UP
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Additional Chief

140 West Bengal Dr Manoj Pant Secretary, Finance
Department
West Benoal Shri Khalid Aizaz Commissioner of State

141 € Anwar Tax

Shri Rajib Sankar yemiar Jotut
142 West Bengal S Commissioner of

engupta
Revenue

143 West Bengal Shri Shantanu Naha | OSD to Hon'ble Minister
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GST
Appellate
Tribunal

VN
m

\ I

Report of Group uf Ministers on constitution of Goods and Services Tax Tribunal

AAXYION
Purpose of GoM aRbceT
0 As per Provisions of CGST Act 2017
Each bench of the Tribunal is composed of one Judiial Merber, O e e L scommnend
one Technical Member {Centie) and one Technical Member necessary amendments required in the GST
(State) Laws to ensure that the legal provisions:
Hon’bleHighOomdMadmsmﬂsorderdated
-20. 092019 ‘in. WP 21147 of 2018 ~ Revenue Bar a) Maintainthe rlght federal balance;
Association V. Union of India - oy :
) b) Are in line with the overall objective of
The number of expert members cannot exceed the number of : S
judicial members on the bench and struck down the relevant uniform taxation within the country; and
providinsolthalay: ¢) Are in line with the principles outined in
@ Honble Supreme Court of India various judgements of Coutts in refation to
Laid down verious principles wih respect to appointment to various aspects of Tribunal and are legally
Tribunals. conditions of senvice etc. in various other judgements. ¥
including order of Supreme Court in CA 3067 of 2004, CA No. sustainable.
858802019
@) Group ofMinisters(GoM
Draft amendments were placed before the GST Council in its
47th Meetng held on 28-29 June 2022 in Chandigarh and the
matterreferredto a Group of Ministers.
ATION
Members of GOM N
Name Designation & State
Sh.Dushyant Deputy ChiefMinister; Haryana Convenor
Chautala
Sh.Buggana  Finance, Planning, Commercial Taxes, Skill Member

Rajendranath Development& Trainingand Legislative Affairs
Minister, Andhra Pradesh
Sh.Mauvin  Transport, Industries, Panchayatand Protocol Member

Godinho Minister, Goa

Sh.Niranjan  Finance and Parliamentary Affairs Minister, Member
Pujari Odisha

Sh.Shanti LocalSelf Government, Urban Developmentand Member
Kumar Housing, Law & Legal Affairs and Legal

Dhariwal Consultancy Office, Parliamentary Affairs

Department Minister, Rajasthan
Sh.Suresh Finance and Parliamentary Affairs Minister, Member
Kumar KhannaUttar Pradesh

<
CHAIRMAN'S
INITIALS
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Meetings of the GoM e

Recommendation 1/5 : One National GST Tribunal with Benches in every State 4?5&"::,

+ Cooperative Federalism: The GST legal framework has been designed In the spirit of cooperative
federalism and the CGST/SGST Acts are pari materia in nature. In the same spirit, the GoM envisaged
having one National tribunal with Benches in every State with One Natlon. One Tax. One Tribunal.

+ Interest of the taxpayer : The Goods and Services Tax was introduced in the country to have one common
indirect tax law in the country. The GoM discussed that constitution of State level Tribunals may lead to
divergent rulings as experienced in AAR / AAAR (Advance Ruling Authority) which has created a lot of
confusion for taxpayers on key Issues. Therefore, from a taxpayer perspective one National Tribunal with
coordinate benches will be the first common forum at which the dispute process converges for both the Acts
and tax administrations.

+ Earlier discussion of the GST Council: Even earlier the matter of National Vs. State Bench was discussed
inthe GST Council and the Council opted in favour of a National Bench with State / Coordinate Benches.

* Persuasive value of State Benches : The Council In its 7" meeting had considered that creation of
coordinate / State benches whose judgments would have persuasive value for each other and this would
help settle the jurisprudence faster. It is noteworthy that independent State Tribunals with divergent ruling will
increase fitigation in the long run.

+ Members from Uttar Pradesh and Rajasthan requested for separate National Tribunal and State Tribunal and
their views were recorded accordingly.

» \TION
Recommendation 2/5 (A) : Composition of the Search-cum-Selection Committee (ScSc) “ﬁ:‘:nnlr

CHAIRMAN’S
INITIALS

+ Judgement of the Supreme Court : The GoM took note of the decision of the Hon'ble Supreme Court of
India in Madras Bar Association (2020) case and noted that in view of the judgement of the Hon'ble
Supreme Court it would be most tenable that the Tribunal be chaired by the Chief Justice of India or a
Judge of Supreme Court nominated by him and the President of the Tribunal and two officers as members
of SeSC.

+ Question of different ScSC: Many States had proposed different ScSC for Technical Member (State)
headed by the respective Chief Justice of High Court of the State. However, the GoM noted that since all
Members are equal in terms of roles and responsibilities, they should go through the same selection
and appointment process.
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%ﬂ'm
Recommendation 2/5 (B) : Composition of the Search-cum-Selection Committee MAsCET

Recommendation 3/5 : Composition of Benches m

« Composition : The bench should consist of one Judicial and one Technical Member. The
Technical Member should be a Technical Member (Centre) or a Technical Member (State) in a
50:50ratio in every State.

+ In case difference of opinion : In cases where there is a difference of opinion between two
members, the President may add a third Member from another bench in the same State. If a
Member in that State is not available, the same could be taken from a bench in another State,

+ Provision of Single Member Bench : Single Member bench should be empowered to hear
cases with tax implication upto ¥ 50 lakh, where no question of law is involved.

Recommendation 4/5 : Qualification of Members m
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gl

Suggestions from officer’s in 48" GST Council meeting %:::r

« Not lower than First Appellate Authority: Currently, the recommendations provide for
Technical Member (State) to be higher than the First Appellate Authority in a State but in many
States the First Apellate Authority may be of the rank of Additional Commissioner therefore the
rank higher than that would be the Commissioner of State Tax itself. Therefore, the wording
should be rank not lower than the First Appellate Authority.

« Group A or equivalent : Few States represented that they do not have a notified / recognized
Group A service, then in such cases, they may have Class 1 etc. or a different nomenclature.
Therefore, for the qualification of Technical Member (State) the officer should have requisite

experience in Group A or equivalent.

TION

Recommendation 5/5 : Retirement Age & Number of Benches MARRICET

CHAIRMAN'’S
INITIALS

« Retirement age of Members . President and Members should have retirement age of 67 and 65
years respectively and have term of four years with provision for re-appointment for another two
years.

+ Number of Benches in each State : States with less than 5 crore population should have
maximum 2 benches and no State should have more than 5 benches (Recommendatory).

GST

Appellate
Tribunal

Thank You
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ANNEXURE-4

Presentation on issues -
pertaining to GST law and =

procedures

49t Meeting of GST ™
Council \

18" February 2023

AX
MARKET

Summary of discussions on
Agenda 4 in Officers’ Meeting held on
17th February 2023
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Agenda

Status duning

P
CHAIRMAN'S
INITIALS

N& Issue/Proposal Officers
Meeting
4@1) |Amendmentin Section 23 of CGST Act, 2017
[Vol1-| =the proposed amendment in section 23 of CGST Act may be limited tq Agreed
Pg giving over-riding effect to only sub-gection (2) of gection 23 over sub4 s
134- section (1) of section 22 and section 24 of CGST Act
135] | = amendment may bemade m Finance Bill, 2023 accordingly.
Amendment to Section 62 of CGST Act, 2017
i) * amendment may be madg 1 gection 6:~of CGST Act, '201 7 .
[Vol I- > to ncrease the time period of 30 days specified under section
Pe 62(2) to 60 days el
136- » to insert a proviso to section 62(2) to provide that assessment] agesd
138] order shall also be deemed to have been withdrawn if the]
concemed retums are filed beyond the period of 60 days, but]
within an additional period of 60 days. with an additional late]
fee of Rs. 100 per day during this additional period of 60 days.
— Status duning
NNo IssueProposal Officers
Meeting
= an ammesty scheme may be provided through a notification undes
section 148 of CGST Act for conditional deemed withdrawal of
4(ii) assessment orders for past cases where the concerned retums could nof
[Vol1-|  be filed within 30 days of the assessment order but have been filed
Pg along with due interest and late fee upto a specified date, imespective of
136- whether appeal has been filed or not against the assessment order, or
138] whether the said appeal has been decided or not.
* The specified date to be finalized in consultation with GSTN, based o1
system readiness on the portal.
Change in Place of Supply of transportation of goods under Section|
4(ii) [13(9) of IGST Act, 2017
[Vol1-{= Section 13(9) of the IGST Act may be deleted to change the place of]
Pg supply of services of transporfation of goods, in cases where location off  Agreed
139- suppher or location of recipient 15 outside India, from ‘destmation of]
140] goods” to the default rule under section 13(2) of IGST Act. i.e. ‘location|

of the recipient’ of services
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4(3iv)
[Vol 1-
Pg
141-
147]

*Sunilar Tate (66 will als6 be apphicable under SGSTTUTGST A

Agenda Issue/Proposal e
No Officers
Masting
greed. Whi
Rationalisation oflate fee for FORM GSTR-9 and amnesty for non-filers of s fi .th;!e
agyee! w
FORM GSTR-4, FORM GSTR-9 and FORM GSTR-10 < “:: ]
= Rationalisation of late fee for FORM GSTR-9 as under: ;lép:h )
ajasthan
S. Class of registered persons Amount of late fee(under CGST Act)* ;
- requested tha

1. |Registered pesons having an | Twenty-five mpees per day. subject to a
aggregate fumover of up to mpees | maximum of an amount calculated at 0.02
5 crores m the said finanaal year |per cent. of his twmover i the State or I
Union territory

20 crores in the said financial year

Amnesty for non-filers of FORM GSTR-4 as under:
>late fee may be waived which is in excess of Rs, 500/~ (Rs. 250/
under CGST and Re. 250/- under SGST) and may be fully waived
where the total amount of central tax payable in the said retum is nil.
for the regisgtered persons who failed to furnish the return in FORM|

GSTR-4 for the quarters from July. 2017 to March 2019 or for FY| ~ ':‘:f’ " ”“fd
from 2019-20 to 2021-22. by the due date but furnish the said retum! AR i
GSTR-1 nd

between 01.05.2023 to 31.07.2023.

may also  bg
provided foy
GSTR-1 & GSTR
2. |Reazstered persons having an | Fifty rupees per day. subject to amaximum [|3B.

aggregate tumover of more than | of an amount calculated at 0.02 per cent. of | However, it waq
rupees S crores and up to jupees | histumoverin the State or Union temitory.  |lagr
number of anm esty
schemes havd
alreadty beeny -
brought for GSTR

earlier. and there 5

GSTR-3B now.

esty  schemg

eed that a

and GSTR-3B

Issue/Proposal Statgdunng
AgendaNo| Officers
Meeting
= Amnesty for non-filers of FORM GSTR-9
»late fee may be waived which is in excess of Rs. 20.000/- (Rs.
10.000/- under CGST and Rs. 10,000/- under SGST / UTGST) for the
registered persons who failed to fumish the annual retum under
section 44 of CGST Act by the due date for any of the financial years
4(@v) 2017-18, 2018-19. 2019-20, 2020-21 or 2021-22, but fumish the said
[Vol 1- retum between 01.05.2023 to 31.07.2023.
Pg 141-{= Amnesty for non-filers of FORM GSTR-10
147] »late fee may be waived which 18 n excess of Rs. 1000/- (Rs. 500/
under CGST and Rs. 500/- under SGST) for the registered persons
who failed to furnish the final return m FORM GSTR-10 by the due
date but furnish the said retum between 01.05.2023to 31.07.2023.
= Fmnal time period for filing of the returns under these anmesty schemes to
be dectded in consultation with GSTN, based on system readiness on the
portal for the same.
Amendment in CGST Rules and Notification for biometric-based Aadhaar
4(v) [|authentication ofregistration applicants
[Vol1- | =mle8of CGST Rules may be amended with effect from 26.12.2022: P
Pg 148- »substitution of sub-rule (4A) of rule 8: and —
152] »amendment of sub-rule (4B) of rule 8

with effect from 26.12.2022.
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Status duning
Agenda Issue/Proposal o =
¥ Officers
No .
Meeting
Extension of time limit for application for revocation of cancellation of
registration
» time limit for making an application for revocation of cancellation off
registration may be raised from 30 days to 90 days.
» where the registered person fails to apply for such revocation within 94
days. the said time period may be extended by the Commissioner or a
officer authorised by him in thig behalf, not below the rank of an|
Additional / Joint Commissioner, on sufficient cause being shown. and fox
40vi) reasons to be recorded in writing, for a further period not exceeding 18
R days.
[Vol1- O — ; ' . Agreed
Pa 153 = timelines for filing of application for revocation and extension thereof may
-‘l ‘(:]- not be hard-coded in the Act and instead, may be prescribed through the
20
Rules.
= amendments may be carried ont m sub-section (1) of section 30 of the
CGST Act and sub-rule (1) of rule 23 of the CGST Rules accordingly
= potification may be issued under section 148 of CGST for providing an
amnesty i the past cases where registrations have been cancelled upto 319
December. 2022, by conditionally allowing such persons to file application|
forrevocation of cancellation of registration by 30% June, 2023.
= Final dates for this amnesty scheme to be decided in consultation withy
GSTN, based on system readiness on the portal for the same.
Agenda IssneProposal Status during Officers
No Meeting
N Agreed. One view
Extension of time limit under sub-section (10) of section 73 of CGST| Faid s
; e was that already the
Act for FY 2017-18,2018-19 and 2019-20 R J——
i vy ) extension in time limi
= Considering the delay m scrutiny, audit and assessment process for the' ; S
¥ e : . . |te issne SCN/orders
FY 2017-18, 2018-19 and 2019-20 due to restrictions and difficulties] ]
- i y 2 under section 73(10
faced in COVID-19 period, there may be a need to provide some :

: 5 ; ¢ . . g has been provided foy
additional time under section 73(10) for the said financial years n such aFY ——
manner so that there i1s no bunching of last dates for issuance of] : &

4(vii) P yed ; Extending the
Y SCN/order under section 73 for these financial years as well as for the = )
[Vol 2- 7 ) i |timelines further will
Pa 07 subsequent financial years. ok ‘exteod s
= The time limit under section 73(10) of CGST Act for the FY 2017-18 . 7

09] tangible benefit. Onl

FY 2018-19 and FY 2019-20 may be extended as below, by issuance of a
notification under section 168A of CGST Act

» For FY 2017-18. the tune limit may be extended from the present

30% September 2023 to 31% December 2023;

» For FY 2018-19, the time limit may be extended from the present

31%December 2023 to 31% March 2024

» For FY 2019-20, the time limit may be extended from the present

312 March 2024 to 30% June 2024

the other hand, thig
will be perceived ay
adversarial for!
taxpayers and and
therefore, the said
extension of ime limit
under section 73(10)

may not be provided.

-
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Page 58 of 77

Minutes of 49th GST Council Meeting 58

N



MINUTE BOOK

Ratification of Notifications
and Circulars

Agenda 3: Ratification of Notifications, Circulars etc.
[Vol 1- Pg. 131-133]

Two (02) Central Amendments to CGST Rules carried out and notifications issued to
Tax Notificattons issued | implement various decisions of GST Council taken in 48% meeting Some of

(No, 26/2022 and the important amendments are

27/2022) & Four i. amendments have been made in Rule 8 and Rule 9 of CGST Rules, 2017
(04) Central Tax (vate) dealing with the procedure of seekingregistration

Notifications issued (o 11, amendments have been made in Rule 12 of CGST Rules, 2017 to the
12/2022t0 15/2022) effect thet the person having TDS/TCS registration can also make a

request for cancellation of such registration.

Rule 88C inserted in CGST Rules, 2017 prescribing manner of dealing

with difference in liability reported in statement of outward supplies and

that reported in return

wv. Rule 109C has been inserted in CGST Rules, 2017 to permit the
withdrawal of appeal, before the issuance of the order or SCN, by filing
the application in FORM GST APL-01/03W.

v Form APL-01/03W (Application for Withdrawal of Appeal Application)

has been prescribed for filing an application for the withdrawal of the

appeal.

Form DRC-01 has been prescribed n view of the newly inserted Rule

88C for communicating the discrepancy between GSTR 1 and GSTR 3B

(Part A) and filing the reply by the taxpayer (Part B)

Four (04) Union Notifications to implement various decisions of GST Council taken in 48th
Territory Tax (rate) meeting

Notifications issued (No
12/2022to 15/2022)

v

Agenda 3: Ratification of Notifications and Circulars
[Vol 1- Pg. 131-133]

Four (04) Integrated | Notificationsto implement various decisions of GST Council taken in its 48th

Tax (rate) meeting

Notifications 1ssued

No. 12/2022t0

15/2022)

Eight (08) Circulars | Circulars to implement various decisions of GST Council in its 48th meeting.
1ssued (No. Sorne of the important issues in the circulars are:

183/15/2022.GST 1. Clarification to deal with difference in Input Tax Credit ITC) availed in FORM
dated 27.12.2022to GSTR-3B as compared to that detailed in FORM GSTR-2A for FY 2017-18
190/02/2023-GST and 2018-19

dated 13.01.2023) i

Clarification on the entitlement of input tax credit where the place of supply 15

détermined in terms of the proviso to sub-section (8) of section 12 of the

Integrated Goods and Services Tax Act, 2017

Clarification with regard to applicability of provisions of section 75@2) of

Central Goods and Services Tax Act, 2017 and its effect on limstation

1 w Clarification regarding the treatment of statutory dues under GST law in respect
of the taxpayers for whom the proceedings have been finalised under
Insolvency and Bankruptcy Code, 2016

v. Prescribingmanner of filing an application for refund by unregistered persons

vi. Clarification regarding GST rates and classification of certain goods

vii.Clarification regarding GST rates and classification of certain services

kS

=

> In addmon GIC. by circulation. approved sharing of aggregated GSTDm with Department of Telecommunication,
istry of C icationsin respect of certain HSNspertaining to t uip t{dgenda 13, vol-2, page 11) C AIRMAN,S

INITIALS
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Recommendations of the
Law Committee

Law Committee
Recommendations

for
Trade facilitation and
Reducing litigation
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Agenda 4(ii): Amendment to Section 62 of CGST Act, 2017 (1/2)

[Vol 1- Pg; 136-138]

Issue:

«» Section 62(2) of CGST Act provides that the best judgment assessment order 1ssued
under gection 62(1) shall be deemed to be withdrawn if the relevant return under
section 39 or section 45 is filed within 30 days of service of the said assessment
order.

« In a number of cases, the registered person furnishes the said return after period of
30 days of service of the assessment order.

* Insuch cases, the assessment order and the liability created by such order are not

deemed to be withdrawn and remain valid

=  Such liabihities remain as recoverable arrears mn the books of the tax authorifies
and are hable to be recovered. despite the retuin for the said tax peniod already

having been filed

= The only option avalable with the registered person i such cases 18 to file

appeal against the said asseszment order under section 107 of CGST Act

< Representations have been received from varous stakeholders to increase this time
period of 30 days specified in Section 62(2) of CGST Act.

Agenda 4(ii): Amendment to Section 62 of CGST Act, 2017 (2/2)
Proposal: [Vol 1- Pg. 136-138]
« L has recommended -

% smendmentin section 62 of CGST Act, 2017
* toincrease the time period of 30 days specifiedunder section 62(2) to 60 days

* to insert 2 proviso to section 62(2) to provide that assessment order shall also be deemed
to have been withdrawn if the concerned retums are filed beyond the period of 60 days. but
within an additional peviod of 60 days. with an additional late fee of Rs. 100 per day
durg this additional period of 60 days

% an amuesty scheme may be provided throngh a netification under section 148 of CGST Act
for condifional deemed withdrawal of assessment orders for past cases where the concered
retums conld not be filed within 30 days of the assessment order but have been filed along with
due mtevest and late fee upto a specified date, nrespective of whether appeal has been filed or not
against the assessment order, or whether the said appeal has been decided or not

e The dates for unplementation of ammesty scheme to be finalized m consultation wath GSTN. based on

readimess of the system

» This will not enly provide relief to the registered persons who could not file their yeturns within
the time specified in section 62(2) of CGST Act in the past, but will alve previde additional time
in fature for filing retmyn subsequent to such assessment ovder.

»  This will alse help in reducing the multiplicity of cases at appellate level.
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Agenda 4(iv): Rationalisation of Late fee for FORM GSTR-9 and Amnesty for

non-filers of FORM GSTR-4, FORM GSTR-9 and FORM GSTR-10 (2/2)
[Vol 1- Pg 141-147]
& LChas algo recommended

< Ammnesty fornon-filers of FORM GSTR-4

® [late fee may be waived which 1¢ in excess of Re 500/- (Rs. 250/~ vnder CGST and R 230/~ ymder
SGST) and may be fully waived where the total amount of central tax payable n fhe said retum 12 nil,
for the rezistered persons who faled to fumish the rehun m FORM GSTR-4 for the quarters from
Tuly, 2017 to March 2019 or for FY fiom 201920 to 2021-22, by the due date but fumish the said
refum between 01.05.20231631.07.2023

% Ammnesty fornon-filersof FORM GSTR-9

® |late fee may be waived which igin excess of Rs. 20000/« (Rs. 10.000/- under CGST and Rs 10 0007+
under SGST / UTGST) for the registered persons who failed to funnss the anunal retum by e due
date for any of the fmanaal vears 2017-18, 2018-19, 2019-20. 2020-21 or 2021-22. but famish the
sad retum between 01.05,2023t031.07.2023

% Amnesty fornon-filers of FORM GSTR-10

* late fee may be waved which 15 1 evcess of Rs. 1000/~ Rs 300/~ under CGST md Bs. 500/- wnder
SGST) for the rezistered persons who failed to fumids the final retum in FORM GSTR-10 by the due
date but firnish the sad retum between 01.05.2023 to 31 07,2023

*  Tinal e perod for filing of fhe retorns wader e aunesty scheme to be dectded in consultadon with GSTN,
based on svstem reachnes

on the portal for the same

returng, to (ummish their pending vetuins with reduced hurden of Iate fee and regularise their businesses.

Agenda 4(vi): Extension of time limit for application for
revocation of cancellation of registration (1/2)  [Vol 1- Pg. 153-15¢]

Issue

% Representations have been received that the time period of 30 days specified
i section 30(1) of CGST Act to apply for revocation of cancellation of
registration 1s not sufficient. especially i cases where the registration 1s
cancelled for non-filing of returns.

¢ Further, multi-stage extension of time period to file application for

revocation of cancellation of registration by 30 and 60 days by senior
officers, as per proviso to section 30(1) of CGST. causes delay
processing applications for revocation

¢ It has, therefore. been requested to extend this time line for applying for
revocationof cancellationof registration.

% A large number of small taxpayers could not apply within the specified time
for revocation of cancellation of registration due to lack of funds or other
reasons, adversely affecting busiess and there may be a need to bring them
agam m maimstream by giving a chance to revive their registrations.
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Agenda 4(vi): Extension of time limit for application for

revocation of cancellation of registration (2/2)  [Vol1- Pg 153-15¢]
Proposal:

LC hag recommended that -

o,

% time lumit for making a application for revocation of cancellation of registration may be raised from
30 daysto 90 days

< where the registered person fails to apply for such revocation within 90 days, the said ime period may
be extencled by the Comunssioner or m officer authorised by hun in fhis behalf, not below the smk of
an Additional / Joint C 3 . on sffictent cange being shown. ad for reasons to be recorded in
writing, for a further period not exceeding 180 days

< tinelnes for filing of application for revocation and extenson thereof may not be hard-coded m the
Act mdingtead, may be presaribed through the Rules

*  amendments may be carried out in sub-section (1) of section 30 of the CGST Act and mb-
rule (1) of rule 23 of the C'GST Rules accordingly

< notification may be issued under section 148 of CGST for providing m ammesty i the past cases
where registrations have been cancelled on accounat of non-filing of retums, by allowing such pessans
fo file application for revocation of cancellation of registration by a specified date.

The dates for amnesty schewe to be finalized i consultation with GSTN. based on reachuess of the system

This would provide relief to taxp MSMEs, whese registrations were cancelled in past
d who could not file v or ocation w 3 e, by givin em_opportunity to fil

cancellation of registration in future,

Agenda 4(iii): Change in Place of Supply of transportation of goods
under Section 13(9) of IGST Act, 2017

Issue:

<&

0
B3

[Vol 1- Pg: 139-140]

Representations has been received that while export freight charged by Indian Shipping Line (ISL) to Indian
exporteris taxable. the same charged by Foreign Shipping Line (FSL) is nof taxable

In case of supply of goods trangportation services provided by a FSL fo fhe Indiam exporter for transportation
of goods from India to outside India, as per provison of section 13(9) of IGST Ad. Place of Supply (PoS) is
outside India, and therefore, the same does not constitute import of service. 1t is neither inter-state supply nor
intra-state supply in terms of IGST law and is thus outside tax net.

= Asaresult, Indian exporters would prefer FSL over ISL.

< Similar dispanty exasts in case of import freight service supplied to foreign consignors.

«»  Place of supply of services of transportation of goods in cases where supplier as well as recipient of services
are located 1 India, and destination of goods 1¢ outade India, has already been rationalized by proposed
amendment in section 12(8) of IGST Act as per recommendations of the Counal in 46" meeting

Proposal:

% LChas recommended

®  Section 13(9) of the IGST Act may be amended to change fe place of supply of transportation of
goods from *destination of goods™ fo the defanlt mle under section 13(2) of IGST Act. 1.e “location of
therecsprent” of services

» This would ratioualize the provison of place of supply for services of transportation of goods smd

would emsure that both Idin Shi Lines smd Foreign Sh ug Lines have identical labiliey to
ay orto not pay IGST on transp ortation of goodsby vessel from Indis to outside fndia and vice versa.
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Law Committee
Recommendations

relating to streamlining
compliances

Agenda 4(i): Amendment in Section 23 of CGST Act, 2017
[Vol 1- Pg. 134-135]

*

< On the recommendation. of the GST Council in its 48th meeting, amendment has been proposed in section
23 of CGAST Act rehospectively w.ef 01.07.2017 vide dause 131 of Finance Bill, 2023 to provide
overiding effect to the section 23 over sub-section (1) of section 22 andsection 24 of CGST Act
= This was propoged mainly to overcome the requirement of mandatory registration in respect of small
suppliers, with fumover less than the threshold. makingintra-State supply of 2oodsthrough ECOs

*

% During the post-Budget interactions with stakeholders, it has been noticed that after the proposed amendment
in section 23 of CGST Act. a person dealing exclusvely in exempt goods and/or services will no longer be
required to obtain mandatory registration under the Act even if he is liable to pay fax mnder reverse charge on
some supply of goods or services received by him. which was never the intention behind the said amendment

Proposak:

% LChas recommended that

" the proposed amendiment in section 23 of CGST Act be limited to giving over-nding effect to sb-
section (2) of section 23 over sub-section (1) of section 22 and section 24 of CGST Act
®  Amendmentmay bemade in Finance Bill, 2023 accordingly
» This would remove the unimtended smomaly emerged due to amendment @ section 23 proposed |

Finamce Bill, 2023 and will ensure that smended section 23 does not exempt the person dealing

exclugdvely in exempt goods and/or services from obtaiming registration if he is liable to pay tax under

reverse charge on some supply of goods or sexvices received by himn.

Agenda 4(v): Amendment in CGST Rules and Notification for
biometric-based Aadhaar authentication of registration applicants (1/2)
[Vol 1- Pg. 148-152]

Issue:

% Rule 8 and Rule 9 of CGST Rules have been amended w.e.f 26.12.2022 vide
Notification No. 26/2022-CT dated 26.12.2022 based on the recommendations of
the GST Council made in 48% meeting, inter alia. to mandate biometric-based
Aadhaar authentication for lngh-nisk applicants who opt for authentication of
Aadhaar number and to provide for exemption from biometric-based Aadhaar
authenticationin states / UTs, other than State of Gujarat.

» However. due to substitution of sub-rule (4A) vide Notification No. 26/2022-CT
dated 26.12.2022, inadvertently,

B3

= the mandate to undergo authentication of Aadhaar number while
submitting the application under sub-rule (4) of rule 8 by an applicant, other
than a person notified under sub-section (6D) of sgection 25, who opts for
authentication of Aadhaar number, has been done away with;

= the provision that the date of submission of the application in such cases

shall be the date of authentication of the Aadhaar number, or fifteen days from
( the subnussion of the application in Part B of FORM GST REG-01 under sub-
= rule (4), whichever is earlier, has also been omitted.
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Agenda 4(v): Amendment in CGST Rules and Notification for
biometric-based Aadhaar authentication of registration applicants
2/2) [Vol 1- Pg. 148-152)

02
o

Since Notification No. 27/2022-CT dated 26.12.2022 issued under Rule S(4B) of
CGST Rules specifies that the provisions of sub-rule (4A) of rule 8 shall not apply
in all the States and Union terntories except the State of Gujarat, it emerges that
there does not remain any requirement of Aadhaar authentication in all the
States and Union territories other than Gujarat.

Proposal

LC recommended that to correct the said inadvertent implication,

% rule8 of CGST Rules may be amended with effect from 26.12.2022:
= smbstitution of sub-rule (4A) of rule 8; and
= amendment of snb-rule (4B) of rule 8

+ amendment may be made in notification no. 27/2022-CT dated 26.12.2022
with effect from 26.12.2022

¥» This_would rectify the inadvertent omission of the mandate to undergo

authentication of Aadhaar number by a person applying for registration.

Agenda 4(vii): Extension of time limit under sub-section (10) of section 73 of

CGST Act for FY 2017-18, 2018-19 and 2019-20 1/2)

[Vol 2- Pg 07-09]
Isswe:

,

% Representations have been received from some tax administrations that -

= difficulties were faced by government departments during the COVID period due to reduced
staff and exemption to ceitamn categories of employees from attending offices etc. resulting
w delay i audit and scrutiny process.

* though the time period for 1ssuance of show cause notice and demand orders for FY 2017-18
has been extended vide Notification No. 13/2022- Central Tax dated 05,07.2022 based on
recommendations of the Council made m 47th meeting. however, the same is not sufficient
considering the delay i scrutiny and andit process due to COVID

< It has been represented to either extend the timdines under sub-section (10) of section 73 of the
CGST Act for FY 2017-18, 2018-19 and 2019-20 to 31.12.2024 or to extend the timelines under
section 73 to those under section 74 of the CGST Act.

Deliberstions by LC:

% LC tock the view that it may not be deswable to extend the tunelmes in such a *so that ot
may lead to bunching of last date of issuance of SCN/ order under section 73 and section 74 for a

number of financial years

= LC did not agree wath the proposal to extend timelines under section 73(10) of CGST Act to

the timelines under section 74 of C'GST Act for any financial year

=  LC also did not agree with the proposal to extend the timelines for the FY 2017-18, 2018-19
and 2019-20t0 31.12.2024
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Agenda 4(vii): Extension of time limit under sub-section (10) of section 73 of
CGST Act for FY 2017-18, 2018-19 and 2019-20 2/2)
[Vl 2- Pg, 07-09]
< However, LC felt that considering the delay m scrutiny, andit and asgessment process for the FY
2017-18, 2018-19 and 2019-20 due to restrictions and difficulties faced wm COVID-19 period.
there may be a need to provide come additional fime under zection 73(10) for the smd financial
years m such a manner so that there 15 no bunching of last dates for issuance of SCN/order uader

section 73 for these financial years as well as for the subsequent financial years
Propesal:
¢ LC recommended that the time limit under section 73(10) of CGST Act for the FY 2017-18,
2018-19 and 2019-20 may be extended as below. by issnance of a notification under section
168A of CGST Act
*  For FY 2017-18. the time limit nuder section 73(10) may be extended from the present 30
September 2023 to 317 December 2023,
= For FY 2018-19. the time limit under section 73(10) may be extended from the present 31#
December 2023 to 31% March 2024
= For FY 2019-20, the time lunit under section 73(10) may be extended from the present 31%
March 2024 to 30™ June 2024
» This would provide additional time to tax administration for issuance of demand notices and
passing orders in respect of cases detected during sarutiny snd audit, considering the delay in
scrutiny and audit process due to COVID.

THANK YOU
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ANNEXURE-5

491 GST Council Meeting
Agenda item 5

Recommendations of Fitment Committee
on
Goods and Services

18" February, 2023

Summary of Discussion
in
Officers’ meeting
on
Recommendations of Fitment Committee

Goods-Changes Recommended (5):

Agenda No.

Issue/Proposal Status after officers”
meeting

}

5 (Annexure-I )

| » GST rate on rab may be reduced from 18%
to 5% (1f sold in pre-packaged and labelled
form) and N1IL ( 1f sold in loose form) . in Agreed
same line as 1s avalable to jaggery |

» Past practice may be regulansed on as is

basie

5 (Annexure-I )

> GST1ate ox;Pen:dVSqupejrxa-ls (HSN 8214) |
may be reduced from 18% to 12% | Agreed
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Agenda No. Issue/Proposal Status after officers’
meeting
5 (Annexure-I) » To wmsert a proviso m the notification No. 104/94-
S No. 3 Customs dated 16.03.94 that if tracking device i
PageNo. 160 already affixed on container, no separate IGST shall be Agreed
> levied on such affixed device and the “Ni' IGST
treatment available for the comtamer under above
notification shall also be avalable subject to existing
conditions
¥» However, such tracking devices imported separately for
affixing on the contamers, shall attract applicable IGST
5 (Annexure-I ) » To amend the entry 4l A in Compensation cess
SNo 4 notification to cover coal repects supplied to and by a Agreed
1ol coal washery. ansing out of ceal on which
compensation cess has been pard and no mput tax credit
thereofhas been availed by any person
AgendaNo. Issue/Proposal [ Status after officers’ meeting
5 » GSTuateonnullet- |« Itwasopmed that—
(Annexure-I) based health nux |
: [
SNo 3 consisting at least | ¥ the product under comsideration e health mix 15 widely

P

[61-162

70% of millets may be
reduced from 18% to
nilifitis sold in loose
form or % 11t 15
sold 1 pre-packaged

consumed by upper class

and labelled form | placed products
P as it 1s a mixtuwee of vanous mgredients. it 15 not comparable with
» The goods may be | Sattu

classafiedunder HS |
1901 or 2106
depending on the
stibstances added to

the mullet flonr

and re-word the proposed entry.

|+ Accordingly. it 1s felt that the 1ssue need to be further deliberated

Goods-No change recommended (2) :

¥ there is passibility of covernge of large vanety of products under
thus description. which may not be the mtent of the proposal
¥ considermg this proposal may create exception from simularly

+ Officer from Kamataka suggested to remove the word ‘health mux’

| » After deliberations on representations of Odisha, M P and
Chhatbisgarh, Fitment Comnuttee recommended to maintam

registered person atiracts 18% GST nnder RCM. Request is

ta reduce it to Nul

SIS o

Agenda No. Issue/Proposal Status after officers’
meeting
5 (Annexure-II) |  Supply of tendu leaves by a plncker (agricultugist) to any | Officers from all states agreed

ta the proposal except officers
from Odisha and Telangana
who requested to reduce the
rateto NIL.

5 (Annexure-11'} { » Request 1s to reduce the GST on Ship/Vessel breaking from

SNo. 2

)

No, 163-164

| » ITC of GST paid on ships/vessels imported for breaking iz
avalable to ship-breakers, wluch can be used to set off
liability which arises when ship breakers sells scrap.
Therefore. Fiment Commuttee recommended to mamtain

18% to less than 10%

Stanis quio.

Agreed

CHAIRMAN'S
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Goods- Deferred lssue (1):

Agenda No. Issue/Proposal Status after officers”
meeting

» On the ame of Compensation cees on Utility vehicles
hike MUVIXUV | Fitment Conumtiee recommended to
defer the izsme as the issue needs (o be decided after Agreed
detasled study in consultation with stakeholders :

Services- Change recommended (2) ;

Agenda No. - Issue/Proposal Status after officers™
meeting -

S{Amnexue-1V) | » Conduct of entrance examunations by NTA -and -sumlar

SNo 1 Central and State bodies for adismon to educational
Fage Mo 170171 | instifotions nients exempbion on the grounds of panty Agreed
| » Accordingly. Fitment recommended to msert an explanation
wm notification No 12201 7-CT(R) dated 28.06 2017
S(Annexure-IV ) | » Courtsand Tribunals besdes judicial fancticns, o perform |

certan  commercial activitice such as renting of their Agreed
am to tel cation comp for install of

f
towers, renting of chambers to fawvers

v

| .

| Fitment Commuttee recommended that the =ume
I tispensation latde to Ceatral and State Governments,
|

Parliament and State Legislatures with regard to pavment of
GST under RCM may be extended to conrts and tubnnalz
also

Goods

» Total § issues examined

» recommendattons for making changes in GST rates’ 1ssuing clanfications- §

157 to

(Agenda 5. Annes

¥ recommendations for making no change -2 (Agenda 5 Annexure-Il page

» 1ssue deferred for further examination — 1 (A

Annexure-TlT pages 165 to 169

Services
« Total 2 issues examined.

rrecommendations for making changes i GST rates’ issuing
clarifications- 2

(Agenda 5 Annexure-l\ | pages 170 to 172)
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Recommendations of the Fitment Commuttee:
Goods

Agenda S{Annexie-l) Changes in GST rates’ issuing clarification (pages-157-1623

1.Rab : gage 157
* On the recommendations of 48" GST Council. a clarification was issued that rab is
classifiable under heading 1702 attracting GST rate of 18%.

* Arequest has been received:
» to create a special entry for rab, and
> to treat rab on sumilar hines of jaggery (Nil rate m locse fonm, 5% i prepackaged & labelled
form ) stating that 1t 1s a hiquid form of jaggery.

* Fitment Committee recommendations:-
» GST rate onrab may be recuced to 5% if sold in prepackaged and labelled form and nil. if
sold m loose form

> clanfying that the 1ssne for the past periods may be regularized onas is basis

AL.‘L'HL'&] 5 (Amexure-1)

2. Pencil Sharpener (Pages | 58-160

* Based on report of Gal on Rate Rafiopalization, GST Counetl in its 47th Meeting recommended to
mcrease GST rate on Penail Sharpeners (CTH 8214) from 12% to 18% m order to remove the mverted
duty structure

* During the discussion m 48% meetuyz, on the anomalous entry for pencil sharpeners. it 15 requested by few
members to re-consider the mcrease m GST rate of pencil sharpener on the ground of 1ts use by school
cluldren Accordmngly, the 1ssue was referred to Fitment Committee

* Meanwhile, a domestic manufacturer represented that they have to discharge 18% on mixed supply of
pencil set | wlich mchuides sharpeners (18%), peneils (12%), ersers (5%) .due to 18% rate on pencil
sharpener

» For mstance, for a nuxed pack costing INR 125, the price of sharpener 1s m the range of INR 3 to INR §,
but GST on entire pack would be 18%

* Fitment Committee recommendation

GST rate on Pencil Sharpeners (CTHS8214)may be reduced from 18 % to 12%
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Agenda 3 (Amesure-I)
3. Tracking Devices’ Data loggers for durable containers : (Page |60)

* Notification No. 10494~ Customs dated 16.03.1994 provides exemption from Customs Duty and IGST to
imported containers of durable nature provided the same are re-exported withuna period of 6 months

« Shippers requested for exemption for trackmng devices/data loggers { HSN 8526 91) as 13 available to impont
of containers under above notificationon the ground that these goods will be fixed/mstalled on contamers

* The GST rate on goods falling under HSN 8526 91 described as “Radio-navigational aid apparatus™ is 18%

* Fitment Committeerecommendations
» usert a proviso in the notification that 1f such device 1s already affixed on contamer. no separate IGST
shall be levied on such affixed device and the *Nil" IGST treatment available for the contamer under
notificationNo. 104/94-Customs shall also be available subject to exasting conditions

» However, tracking devices imported separately for affixing on the contamers. shall attract applicable
IGST

Agt‘l]dil 5 (Annexure-l)

Coal Rejects | (page 161)

Sl no 41A of notification no 1201 7-Compensation Cess (Rate). exempts coal rgjects supplied by a ccal
washery ansmg out of coal, from compensation cess . provided compensation cess has been pad on taw coal
and no mput tax credit thereofhas been availed by any person

Principal users like power companies pay compensation cess on entire quantity of raw coal purchased and send
the raw coal to coal washenes for beneficiation Washed coal is sent back to the principal user while the coal
rejects are sold by the power companues to the washeries which disposes off the coal rejects

Representation was recerved that m certam cases, the prncipal users have been availing credit of compensation

cess to discharge the liability of compensation cess on coal rejects supplied to the coal washeries. In such a case,

the washery was not able to zet benefit of the exemption as principal user has availed wput tax credit

« The exemption was given to the washery to avoid double taxation on coal on which compensation cess has
already been paid. Payment of compensation cess agam on coal rejects on which no ITC s available became a
cost to the washeries

* Recommendations of Fitment Comnuttee

Amend the entry to cover coal mjecrs supplied to and by a coal washery, amising out of coal on which compensation cess has
been paid and no input tax credst thereof hag beenavailed by any person

Agenda 5 (Annexue-D)

5. Millet-based health mix products consisting at least 70% of millets

(Pages 161 -162)
*» Presently, such products attract GST rate at 18%

* Representation recerved for reduction of tax rate on millet- based health mix products (predomumantly
consisting of millets) on par with sattu/ chhatua (HS 1106) and reduce tax rate on them from 18% to
5% (pre-packaged and labelled) Nl

In the mstant case. the product contamns not only nullets or pulses but also cardamom, pepper ete., to
enhance the flavour. Therefore, the product is a food preparation of flour, groats. meal etc

UN 15 celebrating the International Year of the Millets in 2023

.

Fitment Comnuttee recommendatons
» GST rate onmillet-based health mix consisting at least 70% of millets may be reduced to nil if
any 1s sold in loose form or 5% 1f 1t 13 sold in pre-packaged and labelled form

> the goods may be classified under HS 1901 or 2106 dependmng on the substances added to the
mullet flows pr——
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Agenda 5 (Anpexure-Il) Recommendations for no change (pages-163-164)

1. Bidi wrapper leaves — Kendu/Tendu  (page 1631
* Presently supply of tendu leaves by an agnculturist toany registered personattracts 18% GST under ROM

¢ Earlier. 1ssue of GST rate on tendu leaves was discussedin 1 4% 15% 2294 and 370 meeting
* Now, request 1s to reduce the rate to NIL.
* Officials from State of Odisha. Chhattisgarhand Madhya Pradesh were mvited to present their views in the
Fitment Commuittee. It was represented that
¥ Stateof Ocisha - Pre-GST rate was around 3 91 %o, and tendutrade is affected with higher GST
rate
» Stateof M P MP has 3-tier cooperative system of collection of leaves (Pluckers-cooperative-
beedimakers) which works en profit sharing basis . rate should not be reduced ; average
procurement of tendu leaves has increased compared to pre-GST
» State of Chhattisgach. Status quo to be maintained - They also have 3-tiersystem and profits are
being shared with pluckers

* Fitment Committee Recommendations:

Status quo to be maintained. —

/\gcndu 3 (Amesuge-IT)
. Ships‘vessels for breaking up g 163164

* Presently, slups/vessels for breaking up attracts 18% GST . This rate was recomunended by the Council in 149
meeting

o

* Now. request 15 to reduce the rate to less than 10%

* Muustry of Shupping representad that
> shup breaking yards are upgraded to EU standards and are now m consonance with Hongkong
convention. which is making India un-competitive vis-a-vis neighbouring countries who have not
adopted such standards
> final product of slup breaking industry is ferrous waste and sctap , which also attracts 18%  Thus, if
LGST on shaps/vessels for breaking 15 reduced to less than 10%. 1t would not lead to inversion

ST paid while unporting ships‘vessels 1s available to ship-breakers, which can be used to set off bababity
scrap

= ITC of G
which anises when slup breakers sells

* Fitment Comnuttee Recommendations

Status quo to be maintained —

s-1 65-169)

Agenda 3 (Amevure-i) Issue deferred for further examination (page:

1. Compensation cess on Utilitv vehicles like SUV/MUV: (page 165-149)

* During 48" GST council meeting, on the issue of compensation cess leviable on SUVs, it
was suggested by few of the members to deliberate about compensation cess on other utility
vehicles such as MUV, XUV, Accordingly. the issue was referred to Fitment Committee,

* Fitment Committee examined the matter in detail in meeting dated 03.02.2023 and
07.02.2023 including the issue that all utility vehicles provided they satisfy the specifications
of engine capacity ~ 1500cc. length ~ 4000mm and ground clearance ~ 170mm and also
other motor vehicles covered under 324 . for levy of compensation cess rate of 22%.

* Fitment Committee Recommendations:
Deferred: the issuc needs to be decided after detailed study in consultation with stakeholders
da=—xa

Recommendations of the Fitment Committee:
Services
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Agenda 3iAnnexure-1v) Changes in GST rates’ issue clarification (page-170-173

1. Services supplied by National Testing Agency (NTA) by way of conduet of entrance

examinations for admission to educational institutions pages 1 0-171)

+ Currently, entrance examuations conducted by Government aud private unversities and colleges as well as by
Central and State Educational Beards are exempt from GST

+ However. entrance exanmunations conducted by NTA such as JEE (Mams), NEET (UG). CMAT, GPAT for
admisstontoeducational inshinitions are not exempt from GST as NTA1s a registeredsociety

« Conduct of enfrance exammations by NTA and sular Central and State bodies for admussion to educational
institutions merits exemptiononthe grounds of parity.

¢ Reconunendations of Fitient Commutteg

Anexplanationmay be mserted mnotification No. 12:201 T-CT{R) dated 28 06.2017 as below
“For removal of doubis, it is clarified that any authority, board or a body set up by the Central Government or
State Govermment for conduct of entrance examination for admission to edicational mstitutions shall he
treated as an ‘eduicational institition” for the hmited purpose of providing services by way of conduct of

entrance examination for admission io ¢ducational institurions.”
L]

Agenda 3 (Annexure-1v)
2. Services supplied by Courts Tribunals under Reverse Charge Mechanism (RCM) roges 170172

+ Services by Consts and Tribunals have been dectared as neither a supply of goods nor a supply of service. [Schedule I, Para
20f CGST Act, 2017]

» Comts and Trbonalz besides judicial fanctions, also perform cestan commercial actraties such as renting of their premises
to felec ahion comp fos i of towers. renting of chambers to lawyers efc

* Asrec ded by Law Comnuittee, these commercial activities of Conrts and Tribunals are taxable.

+ The 1sue before Fitment Committee was whether the services supplied by Courts Tribunals can be taxed under Reverse
Charge Mechamism (RCM)
+ It may be noted that
4 Savices suppliad by govemment to business entities are taxable under ROM with few exceptions such as savices by way of
P of goods and p . postal services and 1enting of immovable property
% GST on renting of nnmavable property by Central or State Govenents or local authorities to unrezistered persons is taxable
under Forward Cliarge,

< GST on rentimg of imumovable propety by Cantral Govenunent, State Governient, or local suthonity to a restered person 13
taced under Reverse Charge Mechansm

« Asrecommended by the 315t GST Council sieeting dated 22.12 2018, the same dispensation as avirlable to Central and State
Governments with regard to payment of GST under RCM has been extended to Parliament and State Legislatures.

* Recommendations of Ftment "ommilfee

Same dizpensation az avatlable to Central and State Governments, Parhament and State Legistatures with regard to paymient
of GST under RCM may be extended to conrts and tnbunals also (—

THANK YOU
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ANNEXURE-6
et s it o i |

S SIc

Laying the final report
of

Group of Ministers
on
“Capacity Based Taxation and Special Composition Scheme
in certain sectors in GST”

18" February 2023

» Asdiscussed In the 42" meeting of the GST Council, @ Group of Ministers (GoM), on Capadity-based Taxation
on Pan Masala, Reverse Charge Mechanism in mentha oil and Special Composition Scheme on brick kilns,
stone crushers etc,, was constituted on 24.05.2021,

sl Name Designation & State
1 |sh. Niranjan Pujasi | Minister for Finance, Odisha Convener
2 | 5h.Manish Sisodia TD(;]U(V Chief Minister, Delhi Member
3 |Sh. Dushyant Chautala Deputy Chief Minister, Haryana Membae !
4 |Sh.K. N. Balgopal Minister for Finance, Kerala Member |
5 |Sh.Jagdish Devda Minister for Finance, MadhyaPradesh | Member
IT Sh. Suresh Kumar Khanna Minister for Finance, Uttar Pradesh Member
L 7 |5Sh Subodh Uniyal Minister for Agnculture, Uttarekhand Member

Terms of Reference;

a. Toexamine the possibility of levy of GST based on capacity of manufacturing unit and special composition
schemes in certain evasion prone sectors like pan masala and gutkha, brick kilns, sand mining etc with
reference to the current legal provisions

b. Taexamnine whether any change is required in the legal provisionsto allow such levy
€. Toexamine the impact of such levy on the destination nature of current GST design
d. Toexamine any other administrative or systemic mechanism te plug leakages in these sectors

¢. Toexamine the impact of levy on reverse charge on mentha oil and to examine if there could be other class of
suppliesthat could be subjected to reverse charge to augment revenue

¥ Thee meetings of Group of Ministers were held ta deliberate on the issue
* 17 Meeting -06™ July 2021 on virtual mode

= 2 Meeting - 31 August 2021 on virtual mode
* 3 peeting ~ 07 July 2022
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The GoM extensively deliberated on the issues like broad challeng iated with and lexities involved in

the implementation of capacity-based levy in the sector:

. GSTis a destination-based tax applies to supply of goods or services and noton their production.

. Constitution doesa’t provide authority for capacity-based GST

*: Itis extremely complex & requires frequent changesin rate structure.
. No further check and verification in the supply chain
. It suppresses competition and goes against the small producers, who are not capable of making

huge investment in capital infrastructure,

. It has deep rooted malaise. It may encourage “officer-producers” collusion at the level of
jurisdictional officers,

¢ GoM agrees that GST Evaslon is rampant in the sector

* TaxEvasionintobacco product is common intermationaily

* Alternate possible systemic & administrative mechanisms ta curb evasion and enhance
compliance & enforcement measures are the need of the hour,

* International best practices to curb illicit trade in tobacco sector is with electronic means - track
and trace method

tions for

* Registration and Details of Machines: Manufacturer of tobacco products to'take registration of
each machines & require to disclose make, year of production, no of tracks and capacity of
machine.

« Special Monthly Return: A special menthly return indicating machine-wise/shift-wise production &
disclosing details like Machine disposed off, machine added, Inputs procured and utilizedin
quantity and value terms, Product-wise and brand-wise details of clearance in quantity and value
terms, shift-wise records of reading of electricity meters and DG set meters, waste generation
stock, etc.,

+ Certification of production capacity: Production capacity and quantityin unit per pouch/container
shallbe duly certified by registered Chartered Engineer.

+ Copyof declaration in respect of production capacity submitted to other
department/agency/organization {if any), etc.;

« Disclosure of details of non-working/partially working machines;
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* |f required, installation of 24*7 CCTV cameras by the manufacturers [it was however felt that this
may be intrusive and be considered carefully);

*  Prescribing a heavy penalty for running any unregistered machine.

* Gradually, the requirement of unique identification marking such as QR code or stamps, on each
packet/ pouch will be prescribed. The unique Identifier shall enable determination of the
following:

* thedate, place and factory of manufacture;

* themachine used to manufacture;

* the production shift or time of manufacture;

* the product description, quantityand maximum retail sale price;

* anyother relevant information, as may be prescribed

ons for Enhanci

+ The GoM also suggested that there Is a need to further strengthen the tracking measures along
the supply chain of these evasion-prone commeodities through measures like

. mandawrvc-invmcing_lirrcspcclivc of turnover],

*  mandatorye-way bill [irrespective of invoice value),

= mandatory FAST tag/RFID on the vehicle,

* vehicietracking through “V AH A N” app & GPS installation,
* priorityalert in E-way bills for such products, and

*  mandatorye-invoicing including B2C invoices under GST for such suppliers.

* GoM observed that there are instances of greater leakage of revenue at later stage of supply chain

(distributor/retailer) and most of the unregistered end retailers of the products. To tackie this issue, GoM
recommends that the Compensation Cess levied on such evasion prone commadities like pan masala,
gutkha, chewing tobacco and other similar products be revised fram the current ad valorem tax to specific
tax-based levy linked to retail sale price to maintain revenue buoyancy. This will boost collection of revenue

at the first stage {level of manufacturer).
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¥ To curb fake invoicing and fraudulent exports thereof for claiming undue refund, GoM suggested
that for commaodities like pan masala, gutkha, chewing tobacco, and similar other goods, the IGST
refund route on exports be closed, similar 1o the recommendation made for Mentha Oil and if
necessary, exports may only be allowed against LUT with the consequential refund of accumulated

input tax credit.

» Since illicit trade in tobacco sector is a global phenomenon, GoM deliberated on the internationat
best practices to tackle this menace by putting in place a technology driven Track and Trace
mechanism. for all the tobacce products, preferably by the end of 2023, while carrying out the

associatedinfrastructural, systemic & legal feasibility studies to implement the same.
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