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Minutes of the 41 GST Council Meeting held on 27 August, 2020

The 415" Meeting of the GST Council (hereinafter referred to as ‘the Council’)
was held on 27" August, 2020 under the Chairpersonship of the Hon’ble Union Finance
Minister, Smt. Nirmala Sitharaman (hereinafter referred to as the Chairperson). A list of
the Hon’ble Members/Ministers of the Council who attended the meeting is at Annexure
1. A list of officers of the Centre, the States, the GST Council, the Goods and Service Tax
Network (GSTN) who attended the meeting, is al Annexure 2.

2. The following agenda item was taken up for discussion in the 415 Meeting of the

Council;

1. GST Compensation to the States and Union Territories

Preliminary Discussion

3. The Chairperson invited the Union Finance Secretary and the ex-officio Secretary
to the GST Council (hereinafter referred to as the Secretary) to begin the proceedings.
The Secretary welcomed the Hon ble CM, Hon’ble Deputy CM’s and Hon’ble Ministers
to the 415 GST Council Meeting. He, on behalf of the Council welcomed the following
new Members nominated from the various States, Sh. Ajit Pawar, Hon’ble Deputy Chief
Minister of Maharashtra, Sh. Jagdish Devda, Hon’ble Minister for Commercial Tax,
Finance, Statistics and Planning from Madhya Pradesh and Sh.Subodh Uniyal, Hon’ble
'Minister for Agriculture, Agricultural Marketing. Agricultural Processing, Agricultural

Education, Garden and Fruit Industries, Silk Development from Uttarakhand.

3.1 The Secretary then briefed the Council that the only Agenda that day was
discussion on the GST Compensation to the States and UT’s. He then asked Sh. Ritvik
Pandey, Joint Secretary, DoR to begin with the presentation.

Agenda Item 1: GST Compensation (o States/UT’s

4. The Joint Secretary, DoR began with a presentation (attached as Annexure 3)
stating that it was a small presentation to give the status on the Compensation released
till then, the legal provisions, the interpretation of those legal provisions and thereafter a
discussion on the options available with respect to GST compensation could be taken up.
The JS, DoR stated that since the inception of GST i.e 1% July 2017 GST compensation

of around Rs. 3 Lakh Crore had been released out of a collection of almost a similar
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amount of GST Compensation Cess. The releases were slightly more than the collection
and he recalled that in the last GST Council Meeting it had been presented that around
Rs.33,400 Crore were transferred out of the Consolidated Fund of India (hereinafter
referred to as ‘CFI”) due to reversal of devolution of IGST which was not apportioned in
2017-18. Taking the same into consideration the balance in GST compensation fund was
around Rs. 11,000 Crore as on 31 July 2020.

4.1 The Finance Secretary added that in the 39" GST Council Meeting held on 14™
March 2020 the Hon’ble Chairperson had mentioned that she will take legal opinion on
the entire issue. He highlighted that after the Meeting on 14" March 2020 compensation
of around Rs. 65,000 Crore had been released to the States while during the period April,

May, June and July the total collection has been only around Rs; 21,000 Crore.

4.2  Continuing with his presentation, the JS, DoR highlighting the challenges being

faced in meeting the requirement of compensation brought out the following points:

a. The protected revenue continues to grow at a rate of 14% over previous

year irrespective of how the revenue performs.

b. The GST revenues are expected to be adversely impacted due to economic

impact of COVID-19.
c. Widened gap between protected revenue and actual collections.
d. Less than normal cess collection due to economic impact of COVID-19.

He stated that all of this had led to the unprecedented situation that they were in that day.
Further giving a background of the same he briefed that such a hypothetical situation was
discussed when the GST Council was deliberating the compensation framework and that
now it had become a reality. Citing the deliberations of the Council from the 7% and the
8™ GST Council Meeting the JS, DoR stated that when discussions were taking place as
to whether the Compensation should be met out of the cess receipts and there should be
a dedicated fund for paying compensation or whether it should be paid from the general
revenues and CFIl, the then Chairperson of the Council had remarked m the 7% GST
Council Meeting held on 22-23 December 2016 that it was not possible to meet it from
CFL It would be unpragmatic to meet the compensation requirements from the CFI and
that it should be met through the cess amount and if there was a shortfall the Council

should sit and deliberate on how that shortfall should be met. The JS, DoR added that this
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was further discussed in the 8" GST Council Meeting held on 3-4 January, 2017 in which
even the borrowing option was discussed and the Hon’ble Chairperson again had stressed
that it was the GST Council that would need to deliberate on the ways available to meet
such gap. JS, DoR stressed that the intent was always 1o have a dedicated stream of
revenue in the form of cess for payment of compensation to the States/UT’s on account
of the loss of revenue due to implementation of GST. Further stating that this dedicated
revenue stream had a good impact in 2017-18 and 2018-19 and because of the same the
release of compensation to the States/UT’s was never impacted due to competing
demands on the CFI on account of various Centrally sponsored schemes or expenditure

requirements of Government of India for internal security, defence requirement etc.

4.3 The JS, DoR stated that based on the discussions in the GST Council, when the
Bill was presented in the Parliament similar issues were brought up and
Sh.K.C.Venugopal, Hon’ble Member of the Parliament had introduced an amendment to
the bill at that time stating that the compensation to the States for loss of revenue should
be paid from the CFI. This was deliberated in the Parliament and this amendment was
rejected by Parliament thereby clearly indicating the legislative intent of the Parliament
that it was of the firm view that compensation should be paid from the compensation fund

and that it should not be paid from CFI.

44  Proceeding further with the presentation, the JS, DoR brought out the
constitutional provision on the basis of which the compensation law had been made. He
detailed Section 18 of the Constitution (One Hundred and First Amendment) Act,2016
stating that the Parliament shall, by law, on the recommendation of GST Council, provide
for compensation to the States for loss of revenue arising on account of implementation

of GST for a period of five years.

4.5 The Finance Secretary emphasised that GST (Compensation to States) Act, 2017
was passed as per the mandate given through constitutional amendment made in 2016 and
stressed that the compensation was to be paid to the States for loss of revenue on account
of implementation of GST for a period of five years so the issue had to be looked at, from
that perspective that compensation was to be paid for the loss on account of
implementation of GST. Proceeding with the presentation, the JS, DoR stated that the
GST (Compensation to States) Act, 2017 was accordingly enacted consisting of 14

Sections which provides for formula for calculation of base year revenue, proiected
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revenue, levy of cess and the GST Compensation Fund. He detailed that Section 10 of the
Act provides for the GST Compensation Fund which says that the proceeds of the cess
levied under Section 8 shall be credited to the Fund, and such other amounts as
recommended by the GST Council can be credited to the Fund. Further, Section 10(2)
specifically provides that the compénsaﬁon shall bc rclcascd on'ly from the Fund. So,
based on these legal provisions and as was discussed in the 39™ GST Council Meeting on
14" March, 2020, opinion of the Ld. AGl was sought about the options which are

available to the Council for various aspects relating to compensation.

4.6  The Finance Secretary reminded the Council that in the 39™ GST Council Meeting
held on 14% March, 2020, the Hon’ble Chairperson had mentioned that the entire issue of
compensation will be discussed in a special meeting in the month of April, but due to the
pandemic, meeting could not be held. He also reminded that the Chairperson had
mentioned of taking legal opinion and release as much GST compensation to the
States/UT’s as was possible and that the entire issue would be examined. Accordingly,
on the basis of directions given in the Meeting the opinion of the learned Ld. AGI was
sought on the matter. The Secretary asked JS, DoR to present verbatim opinion of the Ld.
AGL

4.7 The JS, DoR presented the verbatim opinion of learned AG:

a. Irrespective of what the situation goes, whether cess resources are
adequate or not at any point of time, the entitlement of the States are very hard
coded in the Act that cannot be changed, it is protected revenue minus actual

revenue, every year.

b. There is no express provision in the Compensation Act which puts a
mandate on the Government of India to raise resources or to arrange resources for

payment of compensation.

c. GST Council has the power to raise resources, it is very clearly mentioned

in the Act that GST Council has to find other sources to meet the requirement.

d. Council will be well within its rights to discuss the borrowing issue to meet
the compensation gap, nevertheless the borrowings will be determined by the
constitutional provisions which are different from the GST provisions, which is

governed by Article 293 of the Constitution.
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Giving gist of Ld. AGI's opinion as above the JS, DoR read out the Ld. AGI’s opinion

for kind information and consideration of the Council (Annexure 4).

Certain clarifications were sought on the AG’s opinion above which were then responded
“to by the Ld. AGI in his comprehensive response (Annexure 4A) which was read out by

the JS, DoR for information and kind consideration of the Council.

5. The Hon’ble Minister from Punjab sought permission from the Hon’ble

Chairperson to initiate discussions and expressed his regret that the opinion of the learned

AG was not circulated or shared with the States in advance to allow them to be in a better
position to comment on it. Having said so he emphasised that of all the issues faced by
the Council the issue of compensation was at the very top. He added that the entire
foundation of GST was built on the promise that if there were to be any GST deficit for
any Statc, the Centre would make good the loss in the first five years. Now they were in
a situation where doubts were being raised whether the Centre is legally accountable for
compensation and should the compensation be met by allowing States to borrow. It is one
thing to say that therc are no funds available for compensation but an entirely another
thing that there is no commitment to pay compensation. Perhaps a few lines in the law
may create some confusion in the minds of some but for those who have dealt with the
subject for over a decade, there is no ambiguity in this. The very first report of the
Parliamentary Standing Committee on Finance which was headed by the former Finance
Minister Sh. Yashwant Sinha, in which a Constitution Amendment Bill was being
considered in 2011 and in the process provided for background of the GST Constitution
Amendment Bill in 2014. It was at the time when UPA was in Government and a lot of
the BJP run States had made a pitch for the mechanism of compensation to be made part
ofthe Constitution itself. The Hon’ble Minister from Punjab drew attention of the Council
to para 92 of the report, when asked whether compensation to States should be made part
of the Constitution , Ministry of Finance stated that it was expected that there would be
no loss of revenue, nonetheless the Centre assured to pay compensation for a specified
period if there was such a loss. He emphasised that it was in this spirit that it finally got
incorporated into the Constitutional Amendment Bill, 2014 which was later finally passed
and was worded as follows * Parliament shall, by law, on the recommendation of GST
Council, provide for compensation to the States for loss of revenue arising out of
implementation of GST for a period of five years”™. So, the question was that the

Parliament had enacted a law as provided in the Constitution including stated
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recommendations of the GST Council. Thus, this would require us to look at the Minutes
of the Council’s Meetings. He reminded the Council of the elaborate discussions on the
subject prior to enactment of the GST Compensation law. Many Members had invited

History of members

y . . . : f GST Council.xi
attention that in case the compensation cess was insufficient to meet the ° A5 Cop otiadx

needs Central Government should provide for the deficit from its own funds. Some
suggested that if the amounts available for compensation were not sufficient to pay
compensation then the levy of cess might be extended beyond five years to recover the
shortfall. To these concerns, the Hon’ble Chairperson of the Council stated, the same
being recorded towards the end of Para 21 on Page 33 of the Minutes of the 7" GST

Council Meeting as follows:

“The Hon’ble chairperson observed that there was constitutional commitment for the
Central Government to provide 100% compensation and how it would be done was for

the Council to decide”

This was further reinforced in the 8™ Meeting of the GST Council again in the words of

the Chairperson which are recorded on page 27 of the Minutes which are as follows:

“The Hon’ble Chairperson assured the compensation to the States , shall be provided for

Jfive years in full within stipulated period of five years and in case, the amount in the GST

Compensation Fund fell short of the compensation payable in any bi-monthly period, GST
Council shall decide the mode of raising additional resources including borrowing from
the market which could be repaid by collection of cess in the sixth year or further

subsequent years.”

The Hon’ble Minister from Punjab added that it was evident from the above statements
that there was no doubt that promised compensation would cover 100% of the deficit and
that it would be payable within the stipulated period of five years and the Centre would
have the obligation to pay and only the manner of payment was to be decided by the
Council. If there was shortage borrowing was an option and in Page 28 of the Minutes of
the 8™ GST Council Meeting a formal decision is also recorded that Section 10(2) of the
proposed draft of the GST Compensation Bill be modified to clearly reflect that in case
the amount in the Compensation Fund was likely to fall short or fell short, the Council

shall decide the mode of raising additional resources including borrowing from the market
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which could be repaid by collection of cess in the sixth years or further subsequent years.
However, the GST Compensation Act which has been worded making no mention of the
liability of the Central Government or of the borrowing. In fact, when pointed out in the
10" Meeting of the GST Council the Secretary to the Council statement is recorded in

Para 6.3, Page No. 13 as follows:

“Central Government could raise resources by other means for compensation and this
could then be recouped by continuation of cess beyond 5 years. He stated that other
decisions including possibility of market borrowing for payments of compensation were

part of the Minutes of the 8™ Meeting and need not be incorporated in the law”

The Hon’ble Minister from Punjab further added that the Council agreed to the above
suggestion. Thus it was evident that the GST Compensation Act was not worded as per
the additional decisions of the Council, but in view of the assurances given by the
Secretary to the Council, not to insist on legal change, agreeing to accept the promise
there is no ambiguity what so ever that Centre was responsible for payment of
compensation and that in case of a shortage Centre will have to provide for shortfall
including borrowing. If the Centre had no obligation to pay GST compensation then the
question arises as to why the orders for release of compensation from time to time were
being issued by the Central Government, why not the Council Secretariat. The
Compensation Fund is reflected in the Union Budget as a receipt of the Central
Government under Major Head 009.Summing up he said that he appreciated the view of
the learned AG but if the Minutes of the 7,8 and 10™ Council Meeting were seen it was
amply clear that full compensation payment was Centre’s obligation and they should not

shy away from it.

6. The Hon’ble Deputy Chief Minister of Bihar thanked the Hon’ble Chairperson for
release of compensation for the year 2019-20 and for convening the meeting specifically
on GST compensation. He opined that this shortfall was not due to structural design of
GST, that there may have been some shortfall due to structural design but it was largely
due to economic slowdown and thereafter because of the pandemic. He stated that he had
gone through the Minutes of Parliamentary proceedings wherein Hon’ble Member of
Parliament Sh. K.C.Venugopal, had moved an amendment on compensation to the states
on loss of revenue on account of the implementation of GST shall be paid from the CFI.

The amendment was rejected so compensation to the States out of CFI was out of
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question. He recalled the 8" GST Council Meeting in which the then Chairperson Late
Sh. Arun Jaitley had given a roadmap in case of revenue shortfall which had already been

mentioned but he would like to reiterate pointwise:

1. Compensation shall be paid for five years in full within the stipulated
period of five years meaning compensation cannot be a deferred payment and shall be

paid within five years,

2. In case of shortfall, GST Council to decide the mode of compensation
which had two options one being raising additional resources, to which the
Hon’ble Deputy CM of Bihar remarked that if tax rates were increased by 1%
overall, that should yield only around Rs. 60,000 Crore of incremental revenue
per annum and will lead to price rise and in view of the pandemic it was not an

appropriate option at this stage to raise the tax rates.

3. With regard to raising cess rate, which are currently on demerit goods and
may be extended to some other items. This again he opined was not feasible as
most of the cess was from tobacco and motor vehicles. Increasing cess on motor
vehicles was not an option as it was greatly affected by pandemic. There was little
scope of raising cess on tobacco. He requested the Council to constitute a
Committee of Officers which can look into the issueof increase of levy of cess on
existing items under cess, look for additional items for levy of cess and rates
thereon. He although opined that this exercise could lead to incremental revenues
of around ten thousand to twenty thousand Crore per annum which again would

not be sufficient to compensate the States.

4, The second option was borrowing from the market which he felt was the
only option available which posed questions such as who would borrow, Central
government will borrow or State Government would borrow and what could be
the mode of repayment which had been answéred to by the Hon’ble Chairperson
as recorded in the Minutes that the repayment could be made through collection

of cess in the sixth year and further subsequent years.

The Hon’ble Deputy CM of Bihar submitted to the Chairperson that the only option left
was market borrowing. He stated that it would be better if Central Government could
borrow and compensate the States, but understanding the limitations of the Centre as the

Centre already had Rs. 12 Lakh Crore of borrowing this Financial Year which meant that
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fiscal deficit was crossing 5.5%. The projected revenue shortfall assuming collections in
FY 2020-21 to be 65% of 2019-20 would be around Rs.3.65 lakh Crore. Even in case of
80% collection the shortfall would be around Rs.2.73 lakh Crore. He recognised the huge
borrowings Centre had to undertake for this kind of deficit and the limitations it would
entail. He proposed that in such a case borrowing by States was an option to which Bihar

was agreeable based on certain conditions as follows:

1. Absolutely no burden on the State-exchequer.

2. Government of India to make necessary arrangements to enable the States to
borrow.

3. Interest rate on market borrowing should be very low.

4. State is able to borrow as much and as often as it needs within the

compensation gap limits.

Ln

Assurance/Guarantee to be borne by GST Council or Government of India
for regular and timely transfer of amounts required for repayment and in case
the cess fund falls short the gap will be funded by Govt. of India or through
the compensation cess fund and in no case interest burden should fall on the

States ex-chequer.

Summarising his arguments the Hon’ble Deputy CM of Bihar stated that even if the
borrowing is decentralised to the States, it would be the responsibility of the Central
Government to create a congenial atmosphere so that States could borrow at lower interest
rates , whatever amount is required, which could be repaid for from compensation cess
fund, so the cess period would have to be increased for another 4-5 years and as the cess
fund is being maintained by the Centre and not the States so Centre would have to take
care of repayment from this fund . The borrowing for this purpose should not impact the
State’s ability to borrow in the normal course. The FRBM Act had to be amended to
exclude borrowing for this purpose from normal borrowing limits under the Act. He
[urther stated that without going into the background reasons of shortfall, this year there
would be a huge deficit and this year States required. money as many didn’t even have
money to pay salaries to staff and pensioners. So the only option left was borrowing, If
the Centre wanted States to borrow , they could borrow but the Centre had to then make
arrangements as had been discussed wherein the States would borrow on behalf of the
GST Council or the Government of India and all the repayments and other things would
have to be taken care of by the GST Council. The Hon’ble Deputy CM stated that in the
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Compensation Act it was provided that at the end of five years the cess would be merged
into CGST and SGST so the States would have to forego revenue which would otherwise
have accrued to them had cess been merged with SGST afler June 2022, so that would be
a loss for the States but the States were willing to bear that loss. He further emphasised
the immediate need of funds for the States and that whatever decision had to be taken
should be finalised in this meeting itself. He urged the Council to consider his

suggestions.

7. The Hon’ble Minister from Tamil Nadu stated that the issue being discussed was
the most important issue causing anxiety amongst all the State Governments. He noted
that it was worrisome that in this fiscal for the period up to July 2020 Compensation
claims of Rs 12,258.94 Crore were pending for State of Tamil Nadu. He stated the
importance that compensation payments held for the overall fiscal situation of the State
need not be emphasised, moreover significance of the same had increased manifold due
to the fiscal stress caused by Covid-19 situation. e added that the Government of Tamil
Nadu expected the Government of India to continue to honour its commitment and to
protect revenue at 14% growth from base year. Any reneging from the promise will not
only affect the confidence of the State in the overall GST framework but will also stress
State’s finances particularly during Covid-19 situation. GST (Compensation to Sates)
Act, 2017 assured revenues with 14% growth over base year. This law was enacted for
implementation of Section 18 of the 101°" Constitutional Amendment Act and to honour
the commitment made by the Government of India while canvassing for ushering in to
the new taxation regime. It was on the basis of those unequivocal assurances that most of
the States including Tamil Nadu under leadership of the then Hon’ble CM Late Smt. J.
Jayalalithaa agreed to support GST. He added that it was well understood that in the GST
(Compensation to States) Act, 2017 it is the GST Council’s responsibility to identify other
sources for cess fund, but the primary, moral and legal responsibility of providing
compensation remained with the Central Government. Therefore, .as first option the
Government of India should pay for compensation from its own sources, the Government
of India could be requested to source money from market borrowing and if necessary,
make changes in the Act to extend the levy of cess for a period beyond five years for
financing repayment obligation. He further suggested the GST Council to request the
Government of India to grant a loan to pay the compensation to the States, this loan could

be repaid through future cess receipts. Government of India’s borrowings would be
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cheaper than the State borrowings. He noted that it was also understandable that there
may be apprehension that the economic slowdown may cause difficulty in mobilising
resources for the cess fund and that there may also be an expectation from the Government
of India that State governments must tighten their bills however they wished to emphasise
that the States had already cut down drastically their non Covid related expenditure which
could not be brought down any further. Any further cuts would severely impact
implementation of welfare schemes which were essential for protecting the poor and
vulnerable. He stated that under the present circumstance it was more difficult for the
States to mobilise additions sources of revenue than it was for the Centre. He urged the
Chairperson for her guidance in resolving this pressing issue in a manner that helped the

States to continue contributing towards nation’s development.

8. The Hon’ble Deputy CM of Maharashtra extended greetings to all the Hon’ble
members of the Council and stated that the State had pending compensation claim of Rs.
22,534 Crore for the FY 2020-21 till July and going by this rate this was likely to go up
to Rs. 1 lakh Crore by the end of two years. If this compensation was not made available
timely, the State’s finances would further deteriorate and hinder development works of
the State. He emphasised that in times of COVID-19 the State needed more resources to
tide over the situation. He urged the Centre to borrow from the market as for States it was
not possible to borrow owing to the fiscal limits, as also States would be unable to obtain
the interest rates that Centre could obtain and this undue high rate would ultimately
burden the final consumer in form of greater cess. If all States entered into market to take
loan then interest rate will further shoot up and it will become more difficult to raise loans.
Centre has made a mechanism in the form of cess to compensate the States that is to be
paid up to five years till June 2022. This period should be increased further for levy of
cess. Centre should, in the present situation make provision for loans and should
compensate the States. Recovery made in the extended period can be used by the Centre
to pay the amounts borrowed and interest accrued, till loan is repaid cess levy should be
continued. For a developed State like Maharashira such a diflicult financial crisis has
come, State is trying to get out of the same but because GST is a major source of revenue
for the states so it is rcqliestecl that States should get the compensation at the earliest,
Centre as an elder brother should consider it sympathetically and help the states tide over

this crisis.
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9. The Hon’ble CM of Puducherry said the mecting was at a very crucial time with
Covid 19 pandemic situation and economic slowdown on one side, with all States in
financial crisis and with struggle for economic revival on the other. He said that in his
State more than 42% of the revenue was lost after the Covid pandemic. He emphasised
that theirs was a small State with revenue coming through commercial tax and excise and
since they did not have any minerals, tourism was one of their major sectors which was
affected adversely due to Covid. He recalled the meetings when Late Sh. Arun Jaitley
was the Hon’ble Chairperson of the Council and Finance Minister and the time when
deliberations were going on among the members of GST Council. He stated ;tha.t as the
Hon’ble Minister from Punjab explained in detail the deliberations of the 7™ 8™ and 10™
Meeting, the then Finance Minister took the responsibility and said that Government of
India would make good the losses to the States and compensation would be paid in time
to them. The then Finance Minister also suggested that the Government of India would
come to the rescue or they could go for market borrowing. Commenting on the two
options given by Hon’ble Deputy CM of Bihar one being that Centre could borrow and
give the compensation to the States and second that the States may be allowed to borrow
based on certain conditions, he submitted that his State was not in a position to borrow
from the market, already the FRBM had been increased from 3% to 5% and certain
conditions had been imposed by the Central Government going for additional borrowing
ahd it was taking a lot of time for State Governments to borrow from the market.
Therefore, it was responsibility of the Central Government as per the commitment given
in the Act and also in the GST Council to compensate and disburse protected revenue
with 14% growth, to the States, moreover now when some of the States were unable to
pay salaries to the employees, in addition to managing the Covid situation which required
additional funds. Apart from this, economic activities had to be started for which some
concessions had to be given by the State Government. That being the situation he urged
the Chairperson not to burden the States any further. Let the central government borrow
the money and give it to states, alrcady there was provision in the GST Act that after a
period of five years whatever additional cess had been collected it could be retained. He
further added that from past several months the lockdown had slowly eased and economy
had been opened but still tourism had taken a big hit in their State much like Goa. He
requested the Hon’ble Chairperson to let Government of India take the responsibility.
'T'wo things have been quoted, one i the statement of Finance Secretary in the Standing
committee on Finance. The Finance Secretary in the Standing Committee of Finance said
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that Government had no money at present to pay GST compensation to the States, this
should not be have been done and solution should have been given. Taking opinion of the
Hon’ble Finance Minister, secretary should have said that it is a burden on Centre
government and also on State Government and Central Government is duty bound to pay
compensation to the States, by not saying so an impression had been created in public of
various States that Government of India is under no obligation to pay. Second, the Ld.
AGTI’s view has also been received, he opined that the Central Government’s commitment
to pay compensation is very clear. Reading Section 7(2) of the GST (Compensation to
States) Act he said that the compensation under this act shall be payable to the States
during the transition period. He emphasised that the word being used was ‘shall” and not
‘may’. He brought into notice that at the time of enactment of the CGST Act, SGST Act
and IGST Act an impression was given that the manufacturing States will get advantage.
This did not happen; the manufacturing States were losers and consuming States were
getting advantage. He stated that Puducherry though being a small Staie was a
manufacturing State and was losing 40% of its GDP as their goods were going to other
States. The land was theirs; electricity was theirs; water was theirs; labour was theirs and
manufacturing was done in their State but revenue accrued to the consuming State. He
stated that fundamentally they have to think about modifying and making a different
model for GST. Since it was not working and they had to look into the fundamental things
then alone they could arrive at a solution because five years alone are not enough, it is
not going to solve the problém. Government of India should come to the rescue of the
states because it was a natural thing and he was not blaming the Government of India.
Government of India is also helping the states for the purpose of coming out of Covid.
As far as borrowing is concerned the Government of India should take the responsibility,
as deliberations that took place in the GST Council it was one of the options that had been
given that the Government of India will borrow and give to States. Quoting a RBI report
the Hon’ble CM of Puducherry stated that the States had lost Rs. 6.2 lakh Crore of
revenue, and asked the Chairperson as to who would compensate for the same. Further
he stated that Government of India should borrow and give to States. On the discussions
with regard to Parliament rejecting the amendment moved by Hon’ble MP Sh.
K.C.Venugopal, he reminded the Council that he had himself beén an MP for more than
23 years and had great respect for the Parliament, but whatever deliberations that had
taken place in the Council, the assurances made by the Hon’ble chairperson of the Council

and decisions taken in Council may not be in the knowledge of the Parliament, so taking
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umbrage in the argument may not be appropriate. Further he brought up the issue that
every State was getting 41% revenue share whereas Puducherry was getting only 26%
whereas it was entitled to 41% and also Puducherry was not being duly compensated even
in grants given by Government of India. He made a strong plea that the Hon’ble
chairperson should think of extending the period of compensation for ten years or go for
a different financial model for the States for GST. There was shortfall of cess and we
were going for market borrowing and that being the situation, considering this aspect a
separate meeting could be called as to what should be the different financial model,
different sharing model so that GST Council can definitely in its wisdom come to the
conclusion. They were all hard pressed, every State was suffering, decision be taken in
this Council meeting so that Hon’ble members of the Council can understand how they

will be able to receive the money for the States and then plan their expenditure.

10 The Hon’ble Minister from Chattisgarh stated that for him the issue was not just

' a matter of revenue or shortfall but the matter was of ensuring protected revenue

guaranteed under Section 18 of the 101* Constitutional Amendment Act. The issue as
had been discussed carlier is Parliament ‘shall” and there were no options. The only rider
was recommendation of the GST Council. So, the Councii had to make recommendation
to the Parliament. He stated that views had been expressed that Government of India is
constrained for revenue and so were the States, so if the shortfall had to be met by
borrowing, who should make the borrowings. He stated that if the States were asked to \
make the borrowings and as was mentioned by the Hon’ble Deputy CM of Bihar that
States could be given benefit of additional limit apart from the limits for financial
prudence set by FRBM ete, then how did it restrain the same thing to be applicable to the
Government of India. Why should the head of family for this country shy away from this
constitutional provision that had been made, that Parliament shall see that there would be
no shortfall as far as protected revenue for the States is concerned. So eventually if the
States were asked to take this loan, even under relaxed norms, the Government of India
was standing surety and being asked to provide sovereign guarantee. As also pointed out
by Tamil Nadu that the rate of interest will be lower for Government of India then why
should not GST Council ask Government of India to borrow, why should Parliament not
make this provision and in addition prudence norms could be relaxed for the States by the

Government of India, so that these borrowings taken at lower rates be credited into the

Cess Fund and the States be paid compensation. He also pointed out that there were
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suggestions that the five-year GST compensation term be extended for another live years
on which the Council was yet to take a decision. He added that lot of views had been
expressed and discussions held before the implementation of the GST regime but the basic
issue was that if they were going for borrowing to meet out the deficit in the cess funds
then who shall borrow. He asked why the Government of India seemed to be backing out
and putting it on the State Governments maybe at higher interest ‘rate and standing
sovereign guarantee. He recommended that the Government of India and the Parliament
must come forward, must stand for the country, for the federal structure and ensure that
they were there with the States in times of stress. The rights of the taxation have been
taken away from the States and given to GST Council. He added that he was also not in
agreement that GST Council should take initiative and opined that Parliament should take
initiative as enshrined in the 101* Constitutional Amendment Act. He humbly reminded
the Chairperson that she was Jeading them in the Council and also representing the
Government of India and in these times of hardship they should ask the Government of
India to take these loans. He added that he had some other suggestions regarding other

possible revenue sources which he would share in writing.

11.  The Hon’ble Deputy CM of Delhi noted that he has had the privilege of being
associated with GST Council and before that in the cmpowered committee since 2015
when the Constitutional amendments were being framed. The intent of lawmakers was
very clear. GST was envisioned as a new tax regime in the nation with a vision seen by
the Centre and as also shown to the States that it would be very beneficial. In the process

the States surrendered their rights for tax collection up to 70-80% and let go of the

flexibility in their revenue generation. He noted that contrary to the vision, the ground

realities were hard and specially in these times. Hon’ble Member from Punjab discussed
about the 7™, 8 and 10" Meeting of the GST Council, he pointed that a careful reading
of the Minutes of these meetings made the intentions of the lawmakers very clear. He
added that Hon’ble Minister from Punjab had clearly brough forth the assurances made
in the Council and what had been documented in law and he would refrain from reiterating
the same. He highlighted that in the circumstances that had arisen today it was the
responsibility of the Central Government as the States were promised that they would be
given a protected revenue for five years in lieu of the States surrendering their 70-80%
rights of taxation. He drew the attention of the Council to a vital point that after the

inception of GST for two years the compensation cess collected was more than the what
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was required to paid to the States and in those times the Central Government had been
enjoying the possession of the additional cess so collected. When such was the situation
Central Government transferred Rs.47.000 Crore to the CFI from that cess fund. He
submitted that when Cess being collected was more then there had been no consultation
with the Ld. AGI as to how to utilise the additional cess so collected, whether it was
required to be distributed amongst states or kept with Centre. At that time Centre
conveniently credited the money to CFl, now that it was falling short, they were shifting
responsibility to States to borrow and manage. He added that he had always been raising
the issue of Rs. 3,000 Crore of IGST settlement pending for Delhi which had yet not been
resolved. He lamented that when the cess collected was more, the Central Government
had full liberty to utilise the excess cess so collected and now that it was falling short the
Council was discussing that whether States could borrow. On the points made by Hon’ble
Deputy CM of Bihar regarding possibility of borrowings by the States he said that Delhi
did not have the power to take loans and give guarantee. He again reiterated that Delhi
was one State that did not have the power to take loans and take guarantee. He again
stressed that the responsibility of meeting the shortfall was of the Central Government as
was evident from the Minutes of the 7™ 8% and 10™ GST Council Meeting and the
assurances given by the Chairperson and Secretary therein as discussed by Hon’ble
Minister from Punjab. He added that he had been very vocally advocating federal
structure like the GST Council in sectors of education and health where State and Centre
could work together and that if a decision was taken that it is the State’s responsibility
and that the States should borrow to make good the shortfall then this would be the last
time that States would ever trust assurances by the Centre. He stated that the assurances
given in the meeting and the intent of the Council in bringing out the GST framework
were more important than what was written in the law. He emphasised that the intent of
entire journey of bringing in the new tax regime should be seen and not what was written
in the law or what the learned AG opined. He stated that Hon’ble Minister from Punjab
had brought forth the point that the Act was actually failing to adhere to the Constitutional
Amendment and that being the case, they should amend the act and not put the onus on
to the States. He again pointed out that if the States would be asked to borrow it would

be big betrayal to Delhi which did not even have the power to take loans.
12.  The Hon’ble Minister from Goa congratulated the Chairperson for convening the

meeting and taking heed to the suggestions made by the Hon’ble Ministers of different
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States. He stated that they had seen how the GST had been doing thus far and that he had
painfully listened to some of the views expressed by Hon’ble Ministers before him. He
stated that the situation that they were facing was not anyone’s doing and specifically not
of the Central Government. He stated that he was certain that if even half the money was
available in the kitty of the Centre, it would have been ensured that compensation reached
the States in time to all States that deserve it and who are badly waiting for it. He stated
that it was economic slowdown initially and thereafter the most unexpected COVID 19
impact had been to the extent of economy coming to a halt during lockdown. He added
that had fockdown not been imposed there would have been a situation of large number
of people dying in various States and regions thus, the situation warranted a lockdown.
He said it was a challenging task to get the economy back on track and to get the GST
compensation collections to a level that States did not have to complain. He stated it was
important to look at finer points which were notable in the GST journey thus far such as
reaching levels of one lakh Crore collection, increasing taxpayer base from 64 lakhs to
1.24 Crore and impact on collection of direct taxes through increase in number of assesses
to a higher level due to GST. He noted that if today collections were down then all the
States have been party to it to the extent that tax reductions were State specific and as per
suitability of the electorate in the State. He stated that the Covid pandemic had resulted
in a grim situation and the figures show that as economy is slowly getting back on track,
collections are increasing but he acknowledged that States were heavily impﬁcted as
compensation was not being released on time. He drew the attention of the Council
towards Goa and noted that Goa was heavily dependent on mining which the Hon’ble
Supreme Court prohibited, Further, he added that Goa was also heavily dependent on
tourism which had been demolished by the pandemic which raised questions on Goa's
economic survival. He stated that similar were the problems of other States, but small
states get impacted by small amounts, noting that total dues to Goa were less than Rs.
1000 Crore. He stated that Compensation Cess Fund currently had a balance of Rs. 11000
Crore and if his counterparts from bigger States could have a larger heart, smaller States
could be given their dues in time allowing them to survive and be saved from financial
collapse. Smaller States such as Goa had a very small tax base and no new commodities
or activities could be taxed to generate revenue. My learned friends in the Council had
been privy and part of the formulation of the entire GST structure, Ile found it appalling
that 7,8 and 10™ GST Council Meetings were being quoted , though they had a roadmap

mentioned in these very Minutes that if there was a shortfall in the revenue, GST Council
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will take a call, the GST Council had to decide a way out in case of shortfall and it had
to be a concerted effort of both the Centre and the States and the Centre alone could not
be held responsible in isolation. He found that no one was offering any solution as to from
where the revenue could come. He stated that solution could come from out of box
thinking as these times do not give room for any further taxation. He suggested that
tobacco was injurious to health and quoting 2011 figures for direct and indirect disease
costs attributable to tobacco use exceeded one lakh crore, close to 1.16% of GDP and thus
the Council should consider taxing tobacco and tobacco products. Tobacco was affecting
both rich and the poor, with poor finding no means for treatment. He noted that if cost of
beedi increased by Rs.1 the exchequer could realise an additional Rs. 50,000 Crore and
even a slight higher increase will result in further up to 50/60/70 thousand Crore. He
urged the Council to re-analyse on which products higher cess and more taxes could be
imposed without impacting growth of economy. He urged the Council to come to a
solution through consensus and not blame anyone. He further stated that the levy of cess
could be extended for a period beyond five years so that the collection of compensation
cess thereafter could be used to pay off current borrowings, which are much required in
the current scenario and not let the economy worsen. He agreed with the opinion of the
learned AG that the GST Council had to decide in such situation. The States and the
Centre had to come together and decide on borrowing and the cess could be collected far
beyond the five-year period to repay the borrowings taken so that situation in the States
did not worsen any further, with no salaries paid to the employees and staff. He called for
a solution driven discussion and consensus in the Council. He noted that there were 221
items in the 12% GST slab and 607 items in 18%o slab, and that this could be rationalised
to a single rate slab instead of two. He highlighted that the collection levels of Rs. 1 lakh
Crore had been touched in 2019-20 and that there was a 10% increase in GST Collection
in the period Jul-Mar 2018-19 vis a vis the same period in 2017-18, implying that the new
GST regime had worked well. He urged the Hon’ble Members to give solutions in these
challenging and difficult Covid times on how the revenue could be increased, how greater
cess could be collected and possibly later rates could also be increased so that States don’t
suffer and the Centre would have sufficient revenue. It is not as though the Centre had
plenty of funds which they were reluctant to release to the States. The quantum of
stimulus provided by Centre in all sectors including Housing where tax rate is only 5%
and for alfordable housing only 1%. These were all positive steps. He stated that India
had always been resilient and under the leadership of dynamic PM they would tide
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