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Minutes of the 50" Meeting of the GST Council held on 11" July, 2023

The 50" meeting of the GST Council was held on 11" July, 2023 under the

Chairpersonship of the Hon’ble Union Finance Minister, Smt. Nirmala Sitharaman at Vigyan

Bhawan, New Delhi. The list of Hon’ble Members of the Council who attended the meeting

is at Annexure-1. The list of the officers of the Centre, States, Union Territories with

legislature, GST Council Secretariat and GSTN who attended the meeting is at Annexure-2.

1.2 The following agenda items were listed for discussion in the 50" meeting of the GST

Council:
TABLE OF CONTENTS
Sk No. Agenda Item

i Confirmation of Minutes of 49" GST Council Meeting held on 18" February,
2023

Z. Ratification of the Notifications, Circulars and Orders issued by the GST
Council and decisions of GST Implementation Committee for the
information of the Council

3 Issues recommended by the Law Committee for the consideration of the

GST Council

Rules Amendment in accordance with the recommendations made by
Group of Ministers (GoM) on implementation of E-way bill

requirement for movement of Gold/ Precious stones under chapter 71.

Capacity based taxation and Special Composition Scheme in certain

Sectors in GST.

Clarification on charging of interest under section 50(3) of the CGST

Act, 2017, in cases of wrong availment of IGST credit and reversal

-

thereof

iv.  Issues pertaining to interpretation of Section 10 of IGST Act, 2017

v.  Clarification with respect to applicability of e-invoice w.r.t. supplies
made by a registered person to Government Departments or
establishment/ Government agencies / local authorities/ PSUs
registered solely for the purpose of TDS

vi.  Clarification on refund related issues
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Vii.

Clarification to deal with difference in Input Tax Credit (ITC) availed
in FORM GSTR-3B as compared to that detailed in FORM GSTR-2A
for the period 01.04.2019 to 31.12.2021

viii.

Mechanism to deal with differences in ITC between GSTR-2B and
GSTR-3B, along with draft rules and proposed FORM DRC-01C for

implementing the same

Procedure for Recovery of Tax and Interest in terms of Rule 88C(3)

Annual Returns for FY 2022-23

Xi.

Amendment in CGST Rules, 2017 regarding registration

xi(a)  Pilot Project for biometric-based Aadhaar authentication of]

registration applicants in Puducherry

Xii.

Clarification on TCS liability under Sec 52 of the CGST Act, 2017, in

case of multiple E-commerce Operators (ECOs) in one transaction

xiii.

Clarification on availability of ITC in respect of warranty

replacement of parts and repair services during warranty period

Xiv.

Amendments in CGST Rules consequent to amendment in CGST Act

vide Finance Act 2023

XV.

Goods and Services Tax Appellate Tribunal (Appointment and

Conditions of Service of President and Members) Rules, 2019

Xvi.

Seeking clarity on taxability of share capital held in subsidiary

company by the parent company

Xvii.

Amendment in CGST Rules, 2017

KViii.

Proposal to provide a special procedure to file appeal against the
orders passed in accordance with the Circular No. 182/14/2022-GST,
dated 10.11.2022, pursuant to the directions issued by the Hon’ble

Supreme Court in the Union of India v/s Filco Trade Centre Pvt. Ltd.

XiX.

Issues pertaining to ISD mechanism and taxability of services

provided by one distinct person to another distinct person

Recommendations of the Fitment Committee for the consideration of the
GST Council

-

CHAIRMAN'S
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a) Recommendations made by the Fitment Committee for making changes

in GST rates or for issuing clarifications in relation to goods — Annexure-I
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b) Issues where no change has been proposed by the Fitment Committee in

relation to goods — Annexure-II

c¢) Issues deferred by the Fitment Committee for further examination in

relation to goods — Annexure-I11

d) Recommendations made by the Fitment Committee for making changes|
in GST rates or for issuing clarifications in relation to services — Annexure-

v

e) Issues where no change has been proposed by the Fitment Committee in

relation to services — Annexure-V

f) Issues deferred by the Fitment Committee for further examination in

relation to services — Annexure-VI

2) Recommendations of Fitment Committee on positive list of services to be
specified in Sr. No. 3/3A of Notification No. 12/2017-CT(R)) dated
28.06.201

5. Second Report of the Group of Ministers (GoM) on Casinos, Race Courses
and Online Gaming
6. Recommendations of the 18" & 19" IT Grievance Redressal Committee for
approval/decision of the GST Council
a. Decisions/recommendations of the 18" meeting of the ITGRC
b. Decisions/recommendations of the 19" meeting of the ITGRC
7. Scheme of budgetary support under GST regime in lieu of earlier excise duty
exemption schemes to eligible manufacturing units under different Industrial
Promotion Schemes of the Government of India
8. Ad-hoc Exemptions Orders issued under Section 25(2) of the Customs Act,
1962 to be placed before the GST Council for information.
9. Report of 3rd Meeting of the Group of Ministers (GoM) on GST System
Reforms
10. Proposal for creation of State Co-ordination Committee comprising of the
GST authorities from the State and the Central Tax Administrations
I'l., Implementation of GSTAT consequent to passing of Finance Act, 2023
L1, Addendum to Annexure-A of the Agenda item 11
(Addendum)

=
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12. Performance Report of Competition Commission of India (CCI) for month of
December, 2022 and 4th quarter of the F.Y 2022-23 along with Performance
Reports of State Level Screening Committee (SLSC), Standing Committee
(SC) and Directorate General of Anti-Profiteering (DGAP) for 3rd quarter]
and 4th quarter of the F.Y 2022-23.

13 Request for extension of due dates for filing GSTR-7, GSTR-1 & GSTR-3B
for the months of April, May and June 2023 and extension of Amnesty

Schemes in the State of Manipur

14, Review of revenue position under Goods and Services Tax

15. Any other agenda with the permission of the Chair

1.3 The Secretary to the GST Council, welcomed all the Hon ble Members of the Council

and participating officers to the landmark 50th meeting of the GST Council.

1.4 The Secretary on behalf of the Council welcomed the following incoming Hon’ble

Members to the 50" Meeting of the GST Council-

a. Ms. Atishi Marlena, Finance Minister, Delhi

b. Shri Krishna Byre Gowda, Minister for Revenue Department,

Karnataka
c. Sh. Sudhir Mungantiwar, Hon’ble Minister of Forests, Maharashtra

d. Shri A. T. Mondal, Cabinet Minister, Community and Rural

Development, Power and Taxation Departments, Meghalaya

e. Shri K. G. Kenye, Minister for Power and Parliament Affairs,

Nagaland
f. Shri Bikram Keshari Arukha, Minister for Finance, Odisha

g. Shri Thangam Thennarasu, Minister for Finance and Human

Resource Management, Tamil Nadu

1.5 The Secretary informed the Council that a short film titled ‘GST Council: 50 steps
towards a journey’ has been prepared by GST Council Secretariat in collaboration with

Directorate General of Taxpayer Services, CBIC. The film was screened with the permission
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of the Hon’ble Chairperson. The Secretary informed that the film has been prepared in Hindi,

English and various regional languages.

1.6 Further, the first set of a special postal cover and customized my stamp designed by
the GST Council Secretariat through Department of Posts was presented by Smt. Manju
Kumar, Chief Post Master General (CPMG), Delhi to the Hon’ble Chairperson of the GST
Council to mark the occasion. All Hon’ble Members joined the release ceremony. The

Secretary thanked the CPMG, Delhi and her team.

1.7 The Secretary stated that a GoM on Casinos, Race Courses and Online Gaming was
formed to examine the issue of valuation of services and related aspects with Sh. Conrad
Sangma, Hon’ble Chief Minister, Meghalaya as Convenor and Hon’ble Members from
Maharashtra, West Bengal, Gujarat, Goa, Tamil Nadu, Uttar Pradesh and Telangana as
Members. The GoM had submitted its 2" report which was being placed before the Council
for deliberations. He thanked all the Hon’ble Members of this GoM for their valuable
recommendations.

1.8  The Secretary further stated that the GoM on GST System Reforms had submitted the
report of its third meeting which was being placed before the Council for deliberations. He
thanked the Hon’ble Convenor of this GoM from Maharashtra and other Hon’ble Members of
this GoM from Haryana, Delhi, Assam, Andhra Pradesh, Odisha, Tamil Nadu and
Chbhattisgarh.

1.9  The Secretary informed the Council that a National Coordination Meeting was held
on 24" April, 2023 with the officers from Center, States, Union Territories, GST Council
Secretariat and GSTN wherein various issues on greater coordination on GST administration
and sharing of best practices by both Center and states were discussed. The agenda of this
meeting involved greater use of technology for GST compliance and tackling tax evasion.
One of the outcomes of this meeting was All India drive against fake registrations from 16"
May, 2023 to 5" July, 2023. The coordinated effort from both Central and State GST
administrations had yielded excellent results. He appreciated the outstanding efforts and

excellent performance of both the State and Central GST officers.

1.10  The Secretary also appreciated the efforts of the State and Central GST
administrations in revenue augmentation as the revenue in first quarter of 2023-24 was 12 %

higher than the revenue in same period for 2022-23.
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I.11  The Secretary informed that the agenda for the 50" meeting of the GST Council was
discussed in detail during the Officers Meeting a day before which would help immensely in
steering the agenda today.

1.12 The Secretary sought the permission of the chair to begin deliberations on each

agenda item.

2. Agenda Item 1: Confirmation of the Minutes of the 49™ Meeting of the GST Council

2.1 The first agenda item pertained to confirmation of the minutes of the 49™ Meeting of
the GST Council which was held on 18" February, 2023 at New Delhi. The Secretary stated
that the minutes were circulated to all Hon’ble Members and suggestions were received from
States of Haryana and Tamil Nadu. The minutes of the 49™ meeting of the GST Council after
incorporating the changes suggested by the States were placed before the Council for

confirmation.

2.2 The Hon’ble Member from Tamil Nadu stated that the suggestions made by the
former Finance Minister of Tamil Nadu during the last meeting have not been incorporated.
In regard to selection of Technical Members for GSTAT Benches, the States should be taken
into account keeping in view the spirit of federalism. The State Search-cum-Selection
Committee should be empowered to select both the Judicial Members and Technical
Members of the State Bench. The present system will pose a herculean task for the Centre.
The Secretary clarified that the agenda item was discussed in detail, and it was agreed that a
draft would be prepared by the Secretariat and circulated. The Chairperson was authorized to
take a final view. The minutes have been recorded accordingly. Action was also taken
accordingly — a draft law was prepared, it was circulated, comments received and
incorporated and then approval of the Chairperson taken. The final draft Act has also been
circulated to States, based on which they have taken actions such as passing the State Act.
The Hon’ble Member from the State of Tamil Nadu reiterated that the State Search-cum-
Selection Committee should be empowered for selection of both the Judicial Members and
Technical Members of the State Bench. The Secretary stated that the same would be

recorded. He requested that minutes be approved

Decision: The Council adopted the Minutes of the 49" meeting of the GST Council.
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3. Agenda item 2: Ratification of the Notifications, Circulars and Orders issued by the
GST Council and decisions of GST Implementation Committee for the information of
the Council

3.1 The Secretary took up the next agenda pertaining to the Ratification of the
Notifications, Circulars and Orders issued by the GST Council and decisions of GST
Implementation Committee for the information of the Council (Page 92-104 of the agenda).
He stated that this agenda was discussed in the officers meeting held yesterday and there was
consensus. He requested the Council to ratify the Notifications, Circulars and Orders issued
by the GST Council and take note of the decisions of the GST Implementation Committee
(GIC).

Decision: The Council ratified the Notifications, Circulars and Orders issued by the

GST Council and took note of the decisions of GST Implementation Committee.

4. Agenda Item 3: Issues recommended by the Law Committee for the consideration of
the GST Council

4.1 The Secretary took up the next Agenda for the consideration of the GST Council. He
informed that these agendas were discussed in the Officers” Meeting held on 10th July, 2023
and there was an agreement among the all officers on most of the issues. Then, the Principal
Commissioner, GST Policy Wing made the detailed presentation (attached as Annexure-3)
giving overview of the recommendations made by the Law Committee, as well as the gist of

the discussions held in the Officers’ meeting on 10" July 2023.

Agenda Item 3(i): Rules Amendment in accordance with the recommendations made by

Group of Ministers (GoM) on implementation of E-way bill requirement for movement

of Gold/ Precious stones under Chapter 71

42  Pr. Commissioner, GST Policy informed that the as per the recommendation of GoM
regarding amendment in Rules for implementation of E-Way Bill requirement for movement
of Gold/Precious stones, Law Committee has recommended insertion of Rule 138F in the
CGST Rules 2017 as well as in SGST Rules, 2017 for those States who want to mandate the
requirement of e-way bill for intra-state Movement of gold and precious stones under Chapter
71 as specified at Sl. No. 4 and 5 of the Annexure appended to sub rule 14 of Rule 138. He

also mentioned that this was agreed to in the Officers’ meeting.
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Decision: The Council agreed with the recommendations of the Law Committee along
with the proposed amendments in CGST Rules, 2017 and in concerned SGST Rules,
2017.

Agenda Item 3(ii): Capacity based taxation and Special Composition Scheme in certain
Sectors in GST

43 Pr. Commissioner, GST Policy informed that for implementation of the
recommendations made by GoM on Capacity based taxation and Special Composition
Scheme in certain Sectors, Law Committee has proposed to notify special procedure under
section 148 of the CGST Act, 2017 to be followed by the manufacturers of commodities
recommended by GoM for registration of the machines, maintenance of records of inputs and
production, and submission of special monthly statement. Law Committee has also
recommended insertion of Section 122A in CGST Act, 2017 to provide for penalty for non-

declaration of machines by such manufacturers.

4.4 Law Committee further recommended that the amendment made to Section 16 of
IGST Act, 2017 through the Section 123 of the Finance Act, 2021 may be notified for
restricting the IGST Refund route in respect of certain supplies or suppliers for exports.
Further, tobacco, pan masala and similar items (as recommended by GoM) and mentha oil
may be notified under section 16(4) of IGST Act, 2017 as the goods, on the export of which

IGST refund route will not be available.

4.5 He also mentioned that this was discussed in Officers’ meeting and was agreed to.
Officers also suggested 01.10.2023 as the date from which the provisions of Section 123 of
the Finance Act, 2021 may be brought into effect.

Decision: The Council agreed with the recommendations of the Law Committee detailed
along with the proposed notification and amendments in CGST Act, 2017 and IGST
Act, 2017 and recommended to bring the provisions of Section 123 of the Finance Act,

2021 into effect from 01.10.2023.

Agenda Item 3(iii) Clarification on charging of interest under section 50(3) of the CGST

Act, 2017, in cases of wrong availment of IGST credit and reversal thereof

(“\/k 4.6 Pr. Commissioner, GST Policy informed that Law Committee has proposed a circular

” to clarify that in the cases where IGST credit has been wrongly availed and subsequently
CHAIRMAN'S . ) . o .
INITIALS reversed on a certain date, there will not be any interest liability under Section 50(3) of the
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CGST Act, if during the time period starting from such availment and upto such reversal, the
balance Input Tax Credit in the electronic credit ledger of IGST, CGST and SGST taken
together, has not fallen below the amount of such wrongly availed credit. However, if the
balance of the electronic credit ledger in IGST, SGST and CGST taken together falls below
such wrongly availed IGST credit, then it would amount to utilisation of the wrongly availed
IGST credit and will attract interest as per section 50(3) of the CGST Act read with Section
20 of the IGST Act and Rule 88B(3) of the CGST Rules. Law Committee has proposed to

clarify the same through a circular.

Decision: The Council agreed with the recommendations of the Law Committee as

detailed in the agenda along with the proposed Circular.

Agenda Item 3(iv) issues pertaining to interpretation of Section 10 of IGST Act, 2017

4.7 Pr. Commissioner, GST Policy informed that agenda pertains to clarification
regarding the interpretation of Section 10 of the IGST Act for determining the Place of
Supply (PoS) in case of goods purchased Over-the-Counter in one State and thereafter
transported to another State by the recipient. The issue was discussed in the 37" GST Council
Meeting but it was referred back to Law Committee for further deliberation. The Law
Committee, after obtaining the opinion of the States, has proposed an amendment in Section
10 of IGST Act for supplies made to unregistered persons, broadly considering the

destination-based principle. The recommendation was agreed to in the officer’s meeting.

4.8 The Hon’ble Member from Tamil Nadu suggested that place of supply should be
place of supplier citing examples of migrant workers and others who come to the State to
purchase something and if they mention the address from where they are coming, then
revenue will go to that State where these migrant workers and tourists come from, and hence

their State would be deprived of the Revenue.

4.9 The Secretary mentioned that decision has to be taken by the Council. Migration
happens either way and people travel in and out of the States. There are disputes about PoS in
such over-the-counter supplies. He also informed that the issue came up especially with
regard to automobile sector in which residents of a State may travel to another State to take
advantage of lower registration charges and road tax, which vary from State to State. To
resolve this issue, Law Committee has recommended a new formulation where the
unregistered consumers could declare their address on the tax invoice, which would

determine the PoS for the said supply. In cases of in-migration, the State may gain but in out-
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migration it would lose. It is a zero-sum gain. Other than for major goods like automobiles,
consumers will not mention their address. So, overall, the losses and gains would not be

substantial.

4.10  The Hon’ble Member from Himachal Pradesh thanked the Chairperson stating that
the said amendment would benefit smaller States which have very limited resources and that

consumer State would get the revenue as per the principle of destination-based taxation.

Decision: The Council agreed with the recommendations of the Law Committee along

with proposed amendments.

Agenda Item 3(v) Clarification with respect to applicability of e-invoice w.r.t supplies

made by a registered person to Government Departments or establishment/

Government agencies / local authorities/ PSUs registered solely for the purpose of TDS.

4.11  Pr. Commissioner, GST Policy informed that Law Committee has recommended to
clarify through a circular that e-invoicing would be required in all such supplies made by the
registered persons, whose turnover exceeds the prescribed threshold for generating e-invoices
under Rule 48(4) of the CGST Rules, to the Government Departments or establishment/
Government agencies / local authorities/ PSUs who are registered solely for the purpose of
tax deduction at Source under section 51 of the CGST Act, 2017. He added that this was

agreed to in the Officers” meeting.

Decision: The Council agreed with the recommendations of the Law Committee along

with proposed circular for clarification.

Agenda Item 3(vi) Clarification on refund related issues

412 Pr. Commissioner, GST Policy further stated that the next agenda is regarding

clarification on various refund related issues.

4.13  Issue no 1: Refund of accumulated input tax credit (ITC) under Section 54(3) on the
basis of that available as per FORM GSTR 2B.

4.14  Pr. Commissioner, GST Policy informed that since the availment of ITC has now
been linked with FORM GSTR-2B w.e.f. 01.01.2022, Law Committee has recommended that
the availability of refund under Section 54(3) of the CGST Act also needs to be restricted to
those invoices which are reflected in FORM GSTR-2B for the concerned or earlier tax

periods and on which ITC is available to the applicant. Corresponding amendments have
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been proposed in the Circular No 135/05/2020-GST dated 31.03.2020 and Circular
No.139/09/2020-GST dated 10.06.2020 which would be applicable for refund claims for the

tax period January, 2022 onwards.

Decision: The Council agreed with the recommendations of the Law Committee for

issuing the said clarification.

4,15 Issue No 2: Requirement of the undertaking in FORM RFD 01 inserted vide Circular
No. 125/44/2019- GST dated 18.11.2019

4.16 Pr. Commissioner, GST Policy informed that Law Committee has recommended that
in view of the omission of Section 42 of the CGST Act, amendment in Section 41 of the
CGST Act and omission of Form GSTR-2 and GSTR-3 from the CGST Rules, 2017, para 7
of the Circular No 125/44/2019 dated 18.11.2019 and its Annexure A are required to be

modified to omit the references to the said Section and Rules.

Decision: The Council agreed with the recommendations of the Law Committee for
making necessary modifications in the above circular and the Annexure A to the said

circular.

4.17 Issue No3: Clarification regarding determination of value of adjusted total turnover in

the formula under Rule 89(4)-

4.18 Pr. Commissioner, GST Policy informed that Law Committee has recommended to
clarify through the circular that consequent to the Explanation having been inserted in sub -
rule (4) of rule 89 of the CGST Rules vide Notification No. 14/2022-CT dated 5.7.2022, the
value of goods exports to be included in the calculation of the adjusted Total turnover shall be

the same as per the said explanation.

Decision: The Council agreed with the recommendations of the Law Committee, along

with the Circular.

4.19 Issue No 4: Clarification on the scope and computation of the refund on account of
inverted duty structure as provided in sub-section (3) of section 54 and in rule 89 (5) of the

CGST Rules, 2017:

420 Pr. Commissioner, GST Policy informed that Law Committee has recommended that
clarification be given regarding refund of accumulated input tax credit in cases of inverted

duty structure in respect of items like fertilizers, where subsidy is given by the government.
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Law Committee has recommended that refund will be available in all such cases as long as
there is some inversion of tax rate irrespective of the fact that accumulation of input tax credit
may also be on account of taxable value of output supply being lower than the value of inputs
because of subsidy. Law Committee also recommended that refund be calculated as per the

formula prescribed under rule 89(5) of CGST Rules, 2017.

421  The Hon’ble Member from Karnataka stated that he had reservations on the
recommendation of Law Committee on account of Law and adverse Revenue implications in
the State. He further informed that matter is under litigation between their State and
concerned companies. He insisted that since the matter is sub-judice, it would not be
advisable to take the decision at this stage. He therefore suggested that Council may await the
order of the Court on the issue as it would have huge revenue implication of around Rs 300-
500 Crore for the State. However, if the Council strongly felt that a decision needs to be
taken on the issue, then the law could be required to be amended and it may not be clarified

by issuance of a circular.

4.22  The Secretary suggested that the Council may either refer the matter back to Law
Committee or it could be approved so that all authorities actually take a uniform view. He
reiterated that it is only a recommendation for the Council to decide but things should not be

kept pending for clarification.

4.23  The Hon’ble Chairperson, sought the opinion of the house on the suggestions made by

Revenue Secretary

424  The Hon’ble Minister of Karnataka agreed to the proposition suggested by the

Revenue Secretary.

4.25 The Hon’ble Member from Uttar Pradesh questioned the wisdom of taking a decision
on a matter that is already sub-judice. Revenue Secretary informed that though the matter is

sub-judice but since it is not stayed, the issue could be decided.

426  The Hon’ble Member from Goa mentioned that if the Council waits for the Court
orders, then the matter would remain pending. He requested that the issue needs to be

clarified at the earliest and therefore, may be referred back to the Law Committee.

4.27  The Hon’ble Member from Chhattisgarh did not agree to the recommendation of Law
Committee and stressed that Law Committee should be advised to follow the spirit of

legislature and not recommend anything contrary to the provisions of the Act.
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428 The Hon’ble Member from Meghalaya stated that the reason of litigation is due to
lack of clarity in the Law and therefore, Council should not wait for the decision of the Court.
He added that the Council should interpret the law and if needed, the Act should be amended
for bringing more clarity. He further agreed to the concern raised by Hon’ble Member from

Goa.

4.29 The Hon’ble Chairperson directed that in all such cases, where there is lack of clarity
in the law, the Law Committee should come up with clarificatory note in time to avoid matter

going to the Courts.

Decision: The Council agreed that the issue may be referred back to the Law
Committee for re-examination of the same based on the provisions of the law, and after

taking inputs from State of Karnataka also.

430 Issue No 5: Clarification in respect of admissibility of refund where an exporter

applies for refund subsequent to compliance of the provisions of sub-rule (1) of rule 96A.

4.31 Pr. Commissioner, GST Policy explained that the issue pertains to giving the benefit
of zero rating in cases where the goods are actually exported or the payment is realised in
case of export of services, even if it is beyond the time frame prescribed under rule 96A(1)
(a) or 96A(1)(b) of CGST Rules. Law Committee has recommended to clarify through the
circular that in such cases, subsequent to the export of goods or realisation of payment in case
of export of services, as the case may be, the said exporters would be entitled to refund of the
tax paid earlier. The refund may be claimed under “excess payment of tax” and till that
functionality is available on the portal, it may be under the category “Any Other”. However,

no refund of interest would be given in such cases.

Decision: The Council agreed with the recommendations of the Law Committee along

with proposed circular as detailed in the agenda.

Agenda Item 3(vii): Clarification to deal with difference in Input Tax Credit (ITC)
availed in FORM GSTR-3B as compared to that detailed in FORM GSTR-2A for the
period 01.04.2019 to 31.12.2022.

432  Pr. Commissioner, GST Policy informed that guidelines were issued on manner of
reconciliation of the difference in ITC availed in FORM GSTR-3B as compared to that
detailed in FORM GSTR-2A for the period 2017-18 and 2018-2019 consequent to the

decision of the Council in the 48" GST Council Meeting. However, after that, representations
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have been received for clarification to deal with the difference in ITC availed in FORM
GSTR-3B as compared to that detailed in FORM GSTR-2A for the period 01.04.2019 to
31.12.2021. Since rule 36(4) of the CGST rules allowed additional credit to the tune of 20%,
10% and 5% of the eligible credit available in GSTR-2A during the period 9.10.19 to
31.12.19, 1.1.20 to 31.12.20 and 1.1.21 to 31.12.21 respectively, subject to payment of tax by
the supplier, therefore, the guidelines are proposed by the Law Committee to be issued for
manner of verification and reconciliation of the difference in ITC for the period 01.04.2019 to
31.12.2021 also. The guidelines recommended by the Law Committee in form of a circular

were agreed to in the Officers’ Meeting.

Decision: The Council agreed with the recommendations of the Law Committee along

with proposed circular as detailed in the agenda.

Agenda Item 3(viii): Mechanism to deal with differences in ITC between GSTR-2B and

GSTR-3B, along with draft rules and proposed FORM DRC-01C for implementing the

same.

4.33  Pr. Commissioner, GST Policy informed that a mechanism is being devised which
would allow system-based intimation to the taxpaycr about the excess availment of ITC in
FORM GSTR-3B vis-a-vis that reported in FORM GSTR-2B, above a particular threshold
and with provision for self-compliance on the portal by the said taxpayer. Accordingly,
certain amendments in Rules and Forms are required for devising such mechanism. He
further, informed that Law Committee has recommended that Rule 88D may be inserted in
the CGST Rules to give a system-based intimation to the registered person in those case
where difference between the ITC availed as per Form GSTR-3B and that available as per
Form GSTR-2B exceeds such amount and such percentage as may be recommended by the
Council. In such cases, the registered person shall be directed to pay an amount equal to the
said excess amount of ITC availed along with interest or to give a reasonable explanation and
if neither of these is done, then the amount can be demanded under Section 73 or section 74.
Further, a new clause (e) has been recommended to be inserted in sub-rule 59(6) of CGST
Rules to block subsequent GSTR-1 or IFF, unless the said amount has been paid or the

requisite explanation has been furnished.

434 Law Committee has also recommended to insert a new FORM GST DRC-01C in
CGST Rules as required under sub-rule (1) of the proposed rule 88D.
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435 Law Committee further recommended that to begin with, such intimation may be
given in those cases to the concerned registered person under proposed rule 88D where the
difference between the input tax credit availed in FORM GSTR-3B & that available as per
FORM GSTR-2B is more than 20% as well as more than Rs. 25 lakhs.

436 Pr. Commissioner added that this was discussed in Officers’ meeting and was agreed

to.

4.37 The Hon’ble Member from Tamil Nadu suggested that only one criteria of more than
Rs 25 lakh should be adopted. Revenue Secretary clarified that it is only the beginning and
based on the experience, the threshold could be changed or reduced at later stage. Otherwise,

it may cause massive disruption in the business.

The Council agreed with the recommendations of the Law Committee along with

proposed rule and proposed FORM DRC-01C.

Agenda Item 3(ix): Procedure for Recovery of Tax and Interest in terms of Rule 88C(3).

438  Pr. Commissioner, GST Policy informed that in cases where the output tax liability
reported in Form GSTR-1 exceeds the output tax liability reported in GSTR-3B and has
been communicated to the taxpayer but the amount has either not been paid fully/partially or
satisfactory explanation of the difference has not been not given by the taxpayer, or where
interest has not been paid by the taxpayer, then, a procedure has been recommended by the
Law Committee in those cases for creation of the liability in Electronic Liability Ledger and
for recovery of this differential amount by insertion of new rule 142B and a new Form DRC-
01D. He added that in the Officers’ meeting, officer from the State of Gujarat proposed that
words “or interest” may be inserted in proposed sub-rule (3) of rule 142B after the words

“tax”, which was agreed to by the Officers.

Decision: The Council agreed with the recommendations of the Law Committee, with

the amendment proposed by the State of Gujarat, along with proposed rules.

Agenda Item 3(x): Annual Returns for FY 2022-23

439  Pr. Commissioner, GST Policy informed that for filing Annual Return for FY 2022-
23, last date of filing is 31.12.2023 and accordingly, FORM GSTR-9 and FORM GSTR-9C
for FY 2022-23 need to be notified. Law Committee recommended that the relaxations

provided in FY 2021-22 in res;ﬁect of various tables of FORM GSTR-9 and FORM GSTR-9C
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may be continued for FY 2022-23. Law Committee also recommended to insert separate rows
for the newly introduced tax rate of 6% (for brick kilns) in table 9, 11 and Pt. V of FORM
GSTR-9C. Law Committee further recommended that the filing of annual return (in FORM
GSTR-9/9A) for the FY 2022-23 may be exempted for taxpayers having aggregate annual

turnover upto two crore rupees, as per the relaxation extended in previous FYs.

Decision: The Council agreed with the recommendations of the Law Committee, along

with draft notification detailed in the agenda note.

Agenda 3 (xi)- Amendment in CGST Rules, 2017 regarding registration

4.40  Pr. Commissioner, GST Policy informed that the next agenda 3(xi) is regarding the
amendments in CGST Rules 2017 pertaining to registration. He stated that a significant
number of cases have been detected where unscrupulous elements have misutilized the
facility of registration to take fake registration. He mentioned that Law Committee
deliberated on the issue and has recommend amendments in various provisions of CGST

Rules to strengthen the registration process in GST.

441 Amendment in rule 10A: Law Committee has proposed that rule 10A of CGST
Rules may be amended to provide that the details of bank account may be required to be
furnished within 30 days of the grant of the registration or before filing of statement of

outwards supply under section 37 of CGST Act in FORM GSTR-1/ IFF, whichever is earlier.

442 Amendment to sub-rule (2A) of rule 21A: Further, Law Committee has proposed
that amendment be made in Rule 21A(2A) to provide for system based suspension of the
registration in respect of such registered persons who do not furnish details of valid bank
account under rule 10A of CGST Rules within the time period prescribed in the said rule. It
has also been recommended to provide for automatic revocation of suspension in such cases

upon compliance with provisions of rule 10A.

443 Amendment to sub-rule (6) of rule 59: Law Committee has further recommended
that clause (e) may be inserted in sub-rule (6) of rule 59 to provide that in cases where a
registered person has not furnished details of a valid bank account under rule 10A as per
provisions of rule 10A, the said registered person may not be allowed to furnish the details of

outward supplies in FORM GSTR-1 or using IFF.

4.44  Amendment in CGST Rules regarding physical verification of business premises:

The Law Committee also deliberated that the physical verification of business premises needs
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strengthening in high risk cases. The Law Committee recommended that the requirement of
the presence of the applicant for physical verification of business premises may be done away
with Further, Law Committee also recommended to make a provision in rule 25 for physical
verification in high-risk cases even where Aadhaar has been authenticated. For this purpose,

Rule 9(1) and Rule 25 may be amended as proposed in the Agenda.

445 Pr. Commissioner added that this was discussed in Officers’ meeting and was agreed

to.
Decision: The Council agreed with the said recommendations of the Law Committee.

Agenda 3 xi(a)- Pilot Project for biometric-based Aadhaar authentication of registration

applicants in Puducherry.

446  Pr. Commissioner, GST Policy informed that the agenda 3 xi(a) is also related to
agenda 3(xi) pertaining to registration. He stated that Council had already agreed to have a
biometric based Aadhaar authentication in high risk cases and pilot was approved for State of
Gujarat. Puducherry has also requested to have a pilot for the same implemented in
Puducherry. In this regard, approval is needed for issuing the following notifications:

i.  The State of Puducherry will need to substitute rule 8(4A) of Puducherry SGST Rules

on the lines of corresponding substitution of Rule 8(4A) of CGST Rules vide
notification no. 04/2023-Central Tax dated 31.03.2023;

ii.  Further, the State of Puducherry will also need to amend rule 8(5) and rule 9 of
Puducherry SGST Rules on the lines of corresponding amendments in CGST rules
notified vide notification no. 26/2022- CT dated 26.12.2022;

ii.  The Central government will be required to further amend Notification No. 27/2022-
CT dated 26.12.2022 for specifying that the proviso to rule 8(4A) will apply to the
State of Puducherry as well.

4.47  Further, it was proposed that the Council may authorize the Chairperson to extend the
said pilot project, if required, in other States and/ or Union territories which may be willing to

conduct pilot for biometric authentication of Aadhaar for high-risk registration applicants.

448 The Hon’ble Member from Andhra Pradesh stated that they are also interested in

taking up this pilot project, which was agreed. The Revenue Secretary agreed to the same.

4.49 Pr. Commissioner, GST Policy stated that amendments in rule 8(5), rule 9(1) and rule
9(2) of CGST Rules 2017 have been notified by the Centre and State of Gujarat, but other

States are also required to notify the same so that mandatory physical verification can be
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conducted in high-risk category identified by the Common portal, despite having Aadhaar

authenticated.
4,50 He added that this was discussed in Officers’ meeting and was agreed to.

Decision: The Council agreed with the said recommendations made in the agenda as
also to the request of Andhra Pradesh to include it in the pilot for biometric Aadhar

based authentication.

Agenda 3 (xii)- Clarification on TCS liability under Sec 52 of the CGST Act, 2017, in

case of multiple E-commerce Operators (ECOs) in one transaction

4.51 Pr. Commissioner, GST Policy informed that the agenda 3(xii) is a circular for
clarification regarding TCS liability in the cases involving multiple electronic commerce
operator, especially in the case of Open Network Digital Commerce platform. The Law
Committee recommended that it may be clarified through a circular that in a situation where
multiple ECOs are involved in a single transaction through ECO platform, the compliances
under section 52 of CGST Act, including collection of TCS, is to be done by the supplier-side
ECO who finally releases the payment to the supplier for a particular supply made by the said
supplier through him.

4.52  He also added that an in-principle approval was granted by GST Council in 47th
meeting inter alia for waiver of requirement of mandatory registration under section 24(ix) of
CGST Act for person making intra-state taxable supply of goods through ECOs, subject to
certain conditions. In order to implement the same, issuance of notifications under section
23(2) and section 148 of CGST Act, 2017 has also been recommended by the Council in its
48th meeting. As per the recommendations of the Council, the same is to be implemented
w.e.f. 01.10.2023. However, it is felt that the said draft notification also needs to cover the
situations involving model of multiple ECOs in a single supply of goods through ECO
platform. Law Committee recommended that the said draft notification, as approved by the
Council, may be amended further to provide for situations involving multiple ECOs, as

suggested in Annexure B to the agenda.

Decision: The Council agreed with the said recommendations of the Law Committee,

along with the circular and notification.

Agenda 3 (xiii)- Clarification on availability of ITC in respect of warranty replacement

of parts and repair services during warrantv period.
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4.53  Pr. Commissioner, GST Policy informed that the agenda is regarding a clarification in
respect of those cases where the manufacturer provides warranty replacement or repair
services for some items during the warranty period without any additional consideration.
Issues were raised whether in these cases, the supply of replacement parts is liable to tax or
not or whether ITC is required to be reversed or not. Therefore, a clarification has been

recommended by the Law Committee in form of a circular to cover various scenarios.

Decision: The Council agreed with the recommendation of the Law Committee to issue

the clarificatory circular.

Agenda 3 (xiv)- Amendments in CGST Rules consequent to amendment in CGST Act
vide Finance Act 2023

454  Pr. Commissioner, GST Policy Wing informed that this agenda is regarding
amendment to CGST Rules subsequent to amendment in CGST Act carried out through

Finance Act, 2023.

4.55 Rule corresponding to the Explanation to section 17(3) of CGST Act, 2017: The
Law Committee recommended that the activities or transactions of paragraph 8(a) of
Schedule 111 of CGST Act, the value of which shall not be excluded from exempt supply as
per amended Explanation to sub-section (3) of section 17 of CGST Act, 2017, need to be
prescribed by amending CGST Rules, 2017 by way of Insertion of Explanation 3 to rule 43 of
the CGST rules.

456 Amendment to rule 162 of CGST Rules 2017: Subsection (2) of section 138 of
CGST Act, 2017 provides for prescribing the amount for compounding various offences
under CGST Act through CGST Rules, 2017. Therefore, Law Committee has recommended
that sub-rule 3A may be inserted in rule 162 of CGST Rules to prescribe compounding

amount for various offences.

Consent Based Sharing of Information

4.57 To implement the provisions of the newly inserted section 158A of CGST Act, rules
need to be framed and implemented. The Law Committee has recommended insertion of new
Rule 163 in CGST Rules, 2017 for the purpose of consent-based sharing of data available on

the common portal with other systems.
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