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Minutes of the 38" GST Council Meeting held on 18" December, 2019

The 38" Meeting of the GST Council (hereinafter referred to as ‘the Council’) was
held on 18" December, 2019 at New Delhi under the Chairpersonship of Hon’ble Union

Finance Minister, Smt. Nirmala Sitharaman (hereinafter referred to as the Chairperson). A

list of the Hon"ble Members/Ministers of the Council who attended the meeting is at
Annexure 1. A list of officers of the Centre, the States, the GST Council, the Goods and

Services Tax Network (GSTN) who attended the meeting, is at Annexure 2.

. The following agenda items were listed for the discussion in the 38" Meeting of the

Council:

10.

Confirmation of the Minutes of 37" GST Council Meeting held on 20™

September 2019

Issues concerning GST on Lottery

GST Revenue Augmentation
Recommendations of the GoM on Revenue Analysis and
Deliberations of the Committee of Officers on Revenue
Augmentation

Report of GoM on Real Estate on boosting real estate sector

Issues recommended by the Fitment Committee for the consideration of the

GST Couneil

Issues recommended by the Law Committee for the consideration of the

GST Council

i.  Standard Operating Procedure to be followed in case of non-filers of
returns
ii. Proposed amendments in the CGST Act, 2017

Creation of Public Grievance Redressal Committee as per Hon’ble High

Court of Delhi’s order in the case of Sales Tax Bar Association

Status of Group of Ministers (GoMs) constituted for various agenda items

Deemed ratification by the GST Council of Notifications, Circulars and

Orders issued by the Central Government

Decisions of the GST Implementation Committee (GIC) for information of

the Council
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11.

12,

13.

14.

151

16.

Decisions/Recommendations of the IT Grievance Redressal Committee for

information of the Council
Quarterly Report of the NAA for the quarter July to September 2019 for the
information of the GST Council

Presentation on developments regarding implementation of

i
ii.
iii.
v,

Vi

GST EWB System — FASTag Integration

New Return System

Integrated refund system with disbursal by single authority
Generation of electronic Invoice Reference Number

Linking GST registration with Aadhaar and proposed changes in the
GST Law and GSTN System

Clarification on GST rate on fabrics and articles of textiles falling in

Chapters 56 to 59 of the tariff pursuant to the order of the Hon’ble High
Court of Delhi in Writ petition (Civil) No. 597 of 2019

Any other agenda item with the permission of the Chairperson

1.

ii.

iil.

iv.

Creation of the State and Area benches of the Goods and Services
Tax Appellate Tribunal (GSTAT)

Measures for Revenue Augmentation

Addendum to Agenda Item 10: Decisions of the GIC
Implementation Committee (GIC) for information of the GST
Council

Proposal for change in GST rate on woven/non-woven bags and
sacks of polypropylene/polyethylene, whether or not laminated and
Flexible Intermediate Bulk Containers (FIBC) from 12% to 18%

Date of the next meeting of the GST Council

Preliminary discussion

3. The Chairperson invited the Union Revenue Secretary and the ex-officio Secretary

to the GST Council (hereinafter referred to as the Secretary) to begin the proceedings. The

Secretary welcomed everyone to the 38" GST Council Meeting. He, on behalf of the

Council, welcomed Shri Dushyant Chautala, Deputy Chief Minister and the incoming

Member, nominated from the State of Haryana to the Council. He also welcomed the

following Council Members nominated specifically for the 38" GST Council Meeting:
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i. Shri Mekapati Gautam Reddy. Minister for Industries & Commerce and
Information Technology, Andhra Pradesh
ii.  Shri Jayant Rajaram Patil, Finance Minister, Maharashtra
lii.  Shri V. Hangkhanlian, Minister of Agriculture, Manipur
iv.  Shri Kyrmen Shylla, Minister for Printing & Stationery Department, Revenue &
Disaster Management and Social Welfare, Meghalaya
v.  Dr. Harak Singh Rawat, Minister for Forests & Wild Life, Uttarakhand.

On behalf of the GST Council, he also placed on record its appreciation for contribution
made by the outgoing Council Members, Capt. Abhimanyu (the then Minister for Excise
& Taxation), Haryana and Shri Sudhir Mungantiwar (the then Finance Minister),
Mabharashtra.

3.1 After the preliminary discussions, the Hon’ble Chairperson asked the Secretary to

take up the individual agenda items for consideration of the Council.

Agenda Item 1: Confirmation of the Minutes of the 37" GST Council Meeting held on
20" September, 2019

4. The Secretary informed that the first agenda item was the confirmation of the
Minutes of the 37" GST Council Meeting (hereinafier referred to as Minutes) held on 20%
September, 2019 in Goa. He stated that the Minutes was circulated to all the States in
advance and some corrections had been suggested by the States during the Officers’

Meeting held on 17" December, 2019.

4.1.  The following three changes were proposed by the State of Odisha to the version of
the Hon’ble Member from Odisha recorded in the Minutes:

i. In paragraph 4.23 of the Minutes, to replace the presently recorded version (They
also suffered loss to the tune of Rs 600 crores on account of Sales Tax.) with the
following version: “They also suffered loss of VAT to the tune of Rs. 600 crores on
account of paddy and pulses.’

ii.  In paragraph 22 of the Minutes, to replace the last line (The Hon’ble Minister from
Odisha suggested that there should be a check in GST System where a registered
taxpayer should not be allowed to file FORM GSTR-3B unless he/she had file
FORM GSTR-1 in previous month.) with the following version: “The Hon’ble

3
Minutes of 38th GST Council Meeting

k

CHAIRMAN'S
INITIALS




MINUTE BOOK

|

CHAIRMAN'S
INITIALS

Minister from Odisha suggested that there should be a check in GST System where
a registered taxpayer should not be allowed to file FORM GSTR-1 unless he/she
had filed FORM GSTR-3B in previous month.’

iii. In paragraph 49.4. of the Minutes, to replace the first line (The Hon’ble Minister
from Odisha stated that if any taxpayer did not provide the Aadhar num_ber, his
refund should be restricted.) with the following version: *The Hon’ble Minister
from Odisha stated that if any taxpayer did not provide the Aadhar number, his

refund should be restricted, till he complies.’

42. The Secretary stated that the UT of Puducherry had suggested a change in version
recorded in paragraph 14.4. of the Minutes of the Hon’ble Member from Puducherry (He
further stated that Puducherry was entitled to 71% of the IGST amount collected by the
Centre.) with the following version: ‘He further stated that Puducherry was entitled to
0.27% of the IGST amount apportioned to the States which would work out to Rs 219

crore.’

4.3. He also stated that in paragraph 34.9. of the Minutes, the State of Uttar Pradesh had

requested to replace the words recorded as ‘revenue implication” with the word “turnover.’

44. The Secretary proposed that the Council may confirm the Minutes of the 37" GST
Council Meeting with the changes suggested above.

5. For Agenda item 1, the Council decided to adopt the Minutes of the 37™ GST
Council Meeting with the following changes.

5.1. To replace the sentence ‘They also suffered loss to the tune of Rs 600 crores on
account of Sales Tax.’ in paragraph 4.23. of the Minutes with ‘They also suffered loss of
VAT to the tune of Rs. 600 crores on account of paddy and pulses.’

5.2. To replace the sentence ‘The Hon’ble Minister from Odisha suggested that there
should be a check in GST System where a registered taxpayer should not be allowed to file
FORM GSTR-3B unless he/she had file FORM GSTR-1 in previous month.” in paragraph
22 of the Minutes with ‘The Hon’ble Minister from Odisha suggested that there should be
a check in GST System where a registered taxpayer should not be allowed to file FORM
GSTR-1 unless he/she had filed FORM GSTR-3B in previous month.”
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5.3. To replace the sentence ‘The Hon’ble Minister from Odisha stated that if any
taxpayer did not provide the Aadhar number, his refund should be restricted.” in paragraph
49.4. of the Minutes with ‘The Hon’ble Minister from Odisha stated that if any taxpayer

did not provide the Aadhar number, his refund should be restricted, till he complies.’

5.4.  To replace the sentence ‘He further stated that Puducherry was entitled to 71% of
the IGST amount collected by the Centre.’ in paragraph 14.4. of the Minutes with ‘He
turther stated that Puducherry was entitled to 0.27% of the IGST amount apportioned to the
States which would work out to Rs 219 crore.’

5.5.  To substitute the words revenue implication’ in paragraph 34.9 of the Minutes with

the word ‘turnover’.

5.6.  The Secretary also requested to be allowed to formally sign the already confirmed
Minutes of the 34 GST Council Meeting held under the Chairmanship of the then Hon’ble
Finance Minister and Chairperson of the Council, Late Arun Jaitley, on 19-3-2019 in New

Delhi so that it can be put in public domain.

Agenda Item 2: Issues concerning GST on Lottery

6. The Secretary invited Shri Manish Kumar Sinha, Joint Secretary, TRU-II to brief
the agenda to the Council.

6.1.  Dr. Thomas T M Isaac, the Hon’ble Minister from Kerala intervened and stated that
he and few other Hon’ble Ministers had requested for discussion on the issue of
compensation to the States. However, he could not find the Agenda on compensation to the
States listed and enquired as to when would the same be discussed. Shri Manish Sisodia,
the Hon’ble Deputy Chief Minister of Delhi concurred with the views of the Hon’ble

_ Minister from Kerala and stated that the agenda should have been listed and if not, then at

least the reasons for not including the same may be informed. Shri Sushil Kumar Modi, the
Hon’ble Deputy Chief Minister of Bihar stated that the compensation to States issue could
be discussed along with Agenda Item 3 which would cover the issue of compensation to
the States also. Dr. Amit Mitra, the Hon’ble Minister from West Bengal stated that the
States had given up their taxation matters in the GST and, therefore, it was imperative to
discuss compensation to them. Shri Manpreet Singh Badal, the Hon’ble Minister from

Punjab stated that the agenda on revenue position should be discussed in every meeting as
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a part of agenda. The second issue he highlighted was regarding activating the dispute
resolution mechanism which had been provided by the Constitution that the Council would
establish a mechanism to adjudicate any dispute arising out of the recommendations of the

Council or implementation thereof.

6.2. 'fhe Hon’ble Minister from West Bengal stated that the like Centre, the States had
also surrendered many of their powers related to taxation so as to roll out GST regime. He
recalled that prior to formation of GST Council, one of the reasons for which the
Empowered Committee of Finance Ministers had agreed to GST regime was due to the
binding nature and number of years for which compensation was agreed to be paid to States
by the Government of India in case of revenue shortfall. However, he observed that for the
first time, the compensation to States for August-September had been delayed for whatever
reasons. The key point of the concerns expressed by the States and the desired agenda item
was regarding the mechanism, periodicity, problems, prospects and the solutions related to
compensation to the States so that it becomes a consistent pattern as it has been so far. Shri
T.S. Singh Deo, the Hon’ble Minister from Chattisgarh stated that time and again we had
reminded ourselves about the federal nature of our polity and the constitution of GST
Council, Therefore, the States should be reassured again as to what was the status of the
single Member State and if a State had any issue and raised it to be included as an agenda,
did it not merit a response. He further requested the Chairperson to reassure the Members
that the issues which were of obvious importance would be taken up. The Hon’ble Minister
from Kerala stated that the suggestion made by the Hon’ble Deputy Chief Minister of Bihar
was acceptable and the issue of compensation to States could be clubbed along with Agenda
item3. The Hon’ble Chairperson stated that there was absolutely no hesitation in di scussing
this issue; that she would like to quell any worry that Centre did not want to discuss
compensation. She added that it had been told to her that the issues on revenue
augmentation was discussed during the Officer’s Meeting held on 17" December 2019 and
a presentation was to be made in this regard as part of Agenda item 3 and compensation
issues would be discussed as part of that Agenda in an elaborate manner. The Council
agreed to discuss the issues related to revenue and compensation in Agenda item 3 and

continued with discussion on issues concerning GST on Lottery.

6.3. The Joint Secretary, TRU-II (JS, TRU-II) initiated the discussion with a
presentation (attached as Annexure 3) on this agenda item by stating that it was essentially
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the proceedings till date of the GoM on Lottery headed by Shri Sudhir Mungantiwar, the
then Hon'ble Finance Minister of Maharashtra and associated litigations. The issues
referred to GoM on Lotteries were GST rate on supply of lottery; ensuring destination
principle for supply so that GST revenue accrued to the consuming State; valuation
principles to be adopted for charging GST; addressing the Constitutional challenge to levy
of GST on Lottery as ‘Goods’; regulation of online lottery; and miscellaneous issues related
to Casinos, Horse Racing and Online Gaming. He further stated that the issues currently
pending before the GoM were the GST rates on supply of lottery and miscellaneous issues

related to Casinos, Horse Racing and Online Gaming,

6.4.  He added that the recommendation of the GoM to the 33 GST Council Meeting
held on 24.02.2019 were that a single rate of GST should be levied on lottery instead of
existing two rates and as lottery was a sin and demerit good, it should be taxed at the higher
rate of 18% or 28% to be decided by the GST Council. However, no final decision could
be taken in this regard and the Council requested GoM to further deliberate on the issue.
He added that in the GoM, finality could not be arrived on the issue due to different stance
of the States. He stated that while Assam. Arunachal Pradesh, Goa and Maharashtra
supported single rate of GST, the States of Kerala, Punjab, West Bengal and Karnataka
supported the existing two rates of GST on lottery. Therefore, the convenor of the GoM
directed that the matter be placed before the GST Council for appropriate rate structure on
the supply of lottery. JS, TRU-II, recapitulating the issue of tax rates, stated that the
recommendations 0fGoM presented to 35" GSTC Meeting on 20.06.2019 were as follows:

(i) There was no consensus on the need for a new rate of GST on lottery. Assam,

Arunachal Pradesh, Goa, Maharashtra supported single rate of GST. However,

Kerala, Punjab, West Bengal and Karnataka supported the existing iwo rates

of GST on lottery. Punjab was willing to consider lower uniform rate, if there

were legal difficulties with rate differential. Therefore, the Convener of the

GoM directed that the matter be placed before the GST Council and the Council

decide appropriate rate structure on the supply of lottery. Given that this is a

sin good, rate of tax should be high i.e. 28% or 18%,

(ii) The constitutional challenge to the dual rate structure should be defended
Jorcefully.
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The JS, TRU-II stated that in the 35" GST Council Meeting held on 20" June 2019, the
Council was directed to seek legal opinion from learned Attorney General of India as to
whether differential rate could be levied on lottery and whether it would violate Article 304
of the Constitution. He drew the attention to the opinion furnished by the learned Attorney
General of India that there would be no impediment arising from the Constitution of India
to the levy of a uniform rate of GST on ‘State Run Lotteries’ and State Authorised
Lotteries™; that Article 304 of the Constitution of India had no bearing on the levy of
differential GST on ‘State Run Lotteries’ and ‘State Authorised Lotteries’; and that these

two lotteries could be treated as different goods.

6.5. TheJS, TRU-II also drew attention to a Writ Petition (C) No. 961/2018 filed in the
Hon’ble Supreme Court relating to levy of GST on lottery on the grounds that GST could
not be levied on lottery ‘as goods’; GST on lotteries should be imposed after excluding the
prize money component of the lottery ticket since the said amount never formed part of
income in the lottery trade; and levy of GST on lottery at two different rates was in
violation to the Constitution of India and all lotteries might be taxed at a uniform rate. He
further stated that the learned Additional Solicitor General, Shri Vikramjit Bannerji had
informed Department of Revenue that the Hon’ble Supreme Court had adjourned hearing
of the petition to 15.01.2020 after giving final opportunity to the Group of Ministers/GST
Council to decide on the issues agitated in the petition. In view of the above, he requested
the GST Council to take decision on the issue of GST Rate on lottery, i.e., (a) whether a
uniform rate of GST be levied on lottery? (b) If yes, what should be the rate of GST on
lottery, 18% or 28%? (or any other rate). Further, he stated that the following issues might
be referred to Law Committee to address the associated issues.as these issues were not part

of the original terms of reference of the GoM: -

Supply Request made by the Industry

Casinos Value retained by a Casino after winnings as taxable value

Horse Racing | Value retained by a club after giving prize money as taxable value

Online Value retained by an online platform after giving prize money as taxable

Gaming value

6.6. The Hon’ble Chairperson requested the Hon’ble Members to give their views on
the proposal.
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6.7.  The Hon’ble Minister from Kerala stated that in the 35" GST Council Meeting held
on 21 June 2019, he had circulated a 15-page note where he had explained the rationale of
differential treatment of the two types of lottery i.e. “State Run Lottery’ and *State
Authorised Lottery” in terms of actionable claims. He stated that the Council after long
deliberation decided the current differential rate structure of 12% and 28% and that this
position had been upheld by the Hon’ble High Court of Kolkata. Therefore, in his view,
there was no need of a uniform rate on the two types of lottery. He also stated that he did
not have the political mandate to change his stand and the Council might call for division
and decide the issue of differential treatment of the lotteries. Dr. Himanta Biswa Sarma, the
Hon’ble Minister from Assam stated that there had been enough debate on this issue. He
added that he appreciated the views expressed by the Hon’ble Minister from Kerala but the
North Eastern States too had their own view point on the issue. He stated that Kerala
Government run its own lottery (State Run Lottery); however, the North-Eastern States did
not have requisite infrastructure to run their own lotteries. Therefore, they had to outsource
it to someone to run their lotteries. He likened it to State-operated bus service where the
State also outsourced the bus service to private agencies to operate it under the State’s
banner and the consumer did not have to pay differential rate for using the bus services
irrespective of it being State run or State authorised. Similarly, there was no difference
between the two kinds of lotteries. He added that irrespective of the argument of continuing
the differential rate structure on lotteries, by having two different GST rates on lotteries,
North-Eastern States were being discriminated. Therefore, he supported a Division to
decide the issue. He also added that as lottery was a sin good, the GST rate might be pegged
at higher rate of 28%.

6.8.  Shri Mauvin Godinho, the Hon’ble Minister from Goa stated that this issue had been
debated enough in the Council. He observed that even though the lotteries were classified
as State Run and State Authorised, it could not be run privately. He had no doubt that
irrespective of the fact that lottery was State Run or State Authorised, the lottery was one
good and not two different goods, and therefore, they should attract the same rate of tax.
He stated while the matter was under consideration in the Hon’ble Supreme Court, the
Council was required to formulate its response as well. He stated that like the North Eastern
States, the State of Goa was also losing because of the differential GST rates on lotteries.
He also drew attention of the Council to the fact that a higher rate of 28% on lottery might
lead to a legitimate business going underground and instead of lottery, people might start
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indulging in illegal things such as “Sarta Bazaar® ‘Matka®. Therefore, he cautioned the
Council while deciding the GST rate on lottery. On the issue of casino, he stated that the
GoM could not deliberate on the issue of casinos that was referred to it by the Council and
requested the Council to refer the matter to the Law Committee. He informed the Council
that consequent to action by GST Intelligence Unit from Hyderabad, casinos in the State of
Goa were on the verge of closing down, because GST was sought to be levied on the full
amount, including the prize money instead of the gross gaming revenue. He requested that
concerned authorities might be advised to wait till the issue got settled. The Hon'ble
Minister from Goa concluded by saying that till now every decision was taken by consensus
in the Council and all the Members were bound by it. He added that one should not distance
oneself from decisions of the Council as the revenue collection fell during the slowdown in

economy. The camaraderie and spirit of Council should be as it had been.

6.9 Shri Nitinbhai Patel, the Hon'ble Deputy Chief Minister of Gujarat stated that in
GST we had implemented the principle ‘One Nation, One Tax” and the differential rates of
12% and 28% on Lottery was not in line with the principles of GST. He stated that when
the Hon’ble Supreme Court of India had required us to give an opinion by 15.01.2020 then
the Council should decide on the issue. He also observed that till now all the decisions
related to GST had been taken by consensus in the Council and till now it had never
happened that a decision was taken by the Courts instead of the Council. He also stated that
#ill date none of the decision on any issue had been done by division and requested the
Council to decide something on the issue in hand by consensus again. He stated that in his
view one standard rate could be prescribed for lottery. Further, as lottery was a sin good, it
should attract higher GST rate of 28% so as to increase revenue for the Centre and the State
simultaneously. The Hon’ble Deputy Chief Minister of Delhi requested JS, TRU-II to
reiterate the advice furnished by the learned Attorney General of India. The JS, TRU-II
stated that the Learned Attorney General had clarified that the two types of lottery could be
intelligibly classified as two different goods but he also clarified that there was no bar in
keeping the rate uniform. Thereafter, the Hon’ble Deputy Chief Minister of Delhi stated
that two perspectives were being discussed on the issue, the first being in line with national
interest for lottery being a sin good and the second was regarding augmentation of revenue
by raising the GST rate on lottery. He added that on the first perspective, even if it was not
domain of the Council. but he felt that for the sake of the country. With respect to the second

perspective on revenue and it appeared that the revenue generated from lottery for one State
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clashed with the other. He stated that the Learned AG’s opinion was not very clear, the
GoM on Lottery had not given any categorical recommendation and that the issue had been
going on in Hon’ble Courts for a while. In this backdrop, he stated that he supported status

quo to be maintained.

6.10. Shri Suresh Kumar Khanna, the Hon’ble Minister from Uttar Pradesh stated that the
matter should be decided by consensus instead of division of votes and that supply of lottery
should attract a uniform rate of 18% or 28%. Shri V. Narayansamy, the Hon’ble Chief
Minister of Puducherry stated that the issue of GST on lottery had been deliberated in
various Council Meetings. He stated that the differential rate on ‘State Run Lottery’ and
“State Authorised Lottery” was arrived after long deliberation in the Council. He added that
in his view, a State authorising private parties to run its lotteries. taxed at higher GST rate,
should not dictate terms to other States running their own lotteries taxed at lower GST rate
and that it would be illogical and unacceptable. Therefore, in his view, they could continue

1o attract two different GST rates.

6.11. The Hon’ble Minister from West Bengal stated that his State had only paper
lotteries i.e. ‘State Run Lottery’ and ‘State Authorised Lottery’, which were taxed
differentially at 12% and 28% of GST rate respectively. Further, the State of West Bengal
had banned online lottery and only paper lottery was there. He informed that the differential
rates had been upheld by the Hon’ble High Court of Kolkata. He added that the lower tax
rate of 12% on State Run Lottery was an incentive for people to buy it instead of the
privately-run State Authorised Lotteries. Therefore, he wondered as to whether to continue
the status quo or do away with dual rate and have a uniform rate as decided by the Council
with the view of increasing revenue. However, he too preferred for status quo to continue
and that the Council should try to reach to a decision by consensus and not by having
division on the matter. The Hon'ble Deputy Chief Minister of Bihar stated that GST
Council had been discussing this issue since long. He added that as stated by some of the
Members, Goa and the North-Eastern States had been losing revenue due to this differential
rate while they did not have many other sources of revenue. He observed that most of the
States had given their opinion on the issue and the mood of the Council could be
ascertained. He stated that personally he was of the opinion that Lottery should be banned
across the country as it was a sin good. However, in the given context he supported a

uniform higher rate for lotteries. He called upon the Council Members to move from
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“unanimity’ (sarvaanumati) to ‘consensus’ (sarvasahmati) and also to not insist for division

of votes on the proposal.

6.12. Shri Metsubo Jamir, the Hon’ble Minister from Nagaland stated that the Hon’ble
Member from Assam and Goa had explained the problems of North Eastern States and the
smaller States vis-a-vis differential rates of GST on the two types of lotteries. He added the
issue was not about lottery here, but the fact that because the apex body on GST matters
i.e. GST Council was unable to take a decision on an issue and therefore, the Hon’ble
Supreme Court would have to intervene in the matter based on litigation. While he
appreciated the diversity of opinion among the Council members, he also stated that the
outcome from today’s meeting would reflect upon us and therefore, he felt that this body
should make a decision in the matter. The Hon’ble Minister from Chattisgarh stated that in
his view the issue did not seem to be of principles. He felt that the solution seemed to be
struck in getting a particular viewpoint across. He observed that the State of West Bengal
had two rates and were not being contested by the State; learned AG’s opinion did not say
that two rates were not allowed as per the Constitution. Therefore, he suggested to wait for
the Hon’ble Supreme Court’s decision in the matter. He also opined that the Council should

continue with the tradition of decision by consensus instead of decision by majority.

6.13. The Hon’ble Minister from Assam stated the differential rates on State Run Lottery
and State Authorised Lottery across the country was due to the decision of the Council. He
stated that the North Eastern States lotteries did not have market in Kerala so they did not
operate there whereas in West Bengal by virtue of it being a neighbouring State the State
Run Lottery of West Bengal and the State Authorised Lottery of North Eastern States
operated in each other’s region. Therefore, it was not that the North Eastern States had
accepted something in West Bengal and not accepted in Kerala. He added that State
Authorised Lottery of the North-Eastern States were unable to compete with State Run
Lottery on account of higher differential rates on the former. He stated that the revenue
accruing from Lottery for the larger States might be insignificant overall but for the smaller
States of the North-Eastern region, the lottery revenue was very vital. He requested the
Council Members and the Chairperson to accommodate the aspirations of the North-East,

and if not then at least allow them to vote on the matter.

6.14. The Hon’ble Chief Minister from Puducherry added that even on the contentious

issues, the Council had arrived at decisions by give and take and by consensus. Therefore,
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he requested the States demanding division and the Council Members to reconsider and not
deviate from the tradition. He wondered as to what if the Council decided something on the
matter and the same got challenged/decided otherwise in the awaited decision of the
Hon’ble Supreme Court. Therefore, he suggested to arrive at any decision by consensus.
Shri Dushyant Chautala, the Hon’ble Deputy Chief Minister of Haryana stated even though
lottery was banned in Haryana, but since it was a sin good, it should be taxed in highest
rate slab. He also stated that in line with tradition of the Council and its smooth functioning,

it would be better if the matter could be decided by consensus instead of division of votes.

6.15. The Hon’ble Minister from West Bengal stated that the State Authorised Lotteries
of North-Eastern States competed very well with State Run Lottery in the State of West
Bengal. He observed that almost 92% of the revenue accruing to the State of West Bengal
was from lotteries were generated from State Authorised lotteries. (This is shown in page
138 of the Detailed Agenda Notes - Volume.1). He observed that many States did not have
paper lottery or might had only online lottery. Therefore, he suggested that the States where
lottery was not banned might be allowed discretion on whether they wanted a dual rate or
uniform single rate. The Hon’ble Minister from Punjab stated that they have no opinion in
the matter. However, since some of the States were suggesting division, he wished to
suggest a solution of levying GST rate of 12% and 18% on State Run Lottery and State
Authorised Lottery. Thus, reducing the gap to only 6% between them. Perhaps, apart from

levying GST, compensation cess could also be levied on lottery, as it was a sin good.

6.16. The Hon’ble Minister from Kerala once again stated that there were political
compulsions as to why he could not agree to a single rate on lottery because they did not
want private operators/intermediaries to come to Kerala. As regards the loss of revenue
from lottery to the North Eastern States, he reiterated his proposal made during the previous
Council Meetings to the States of North-East region to run their lottery and give them a
better return than any private operator. He stated that the Council in its wisdom might
decide on the issue and requested for division on the issue. The Hon’ble Minister from
Assam clarified that his State did not run any lottery, nor did it allow any lottery to be
operated, except in the autonomous region of Bodoland, where lottery was being run in
four districts. However, he was fighting for ashmita of the people of North East. He stated
that the crux of his submission was that the North Eastern States should not be discriminated

and the path to integration of North East States with main stream India should be welcomed.
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Therefore, he submitted that the Lottery might be banned across the country since it was a
sin good but as long as lottery trade was allowed, the North Eastern States should not be
discriminated. He also stated that, if needed, the Council in its wisdom might decide the

issue by division of votes.

6.17. Shri Brajendra Singh Rathore, the Hon’ble Minister from Madhya Pradesh stated
that lottery was banned in his State. However, since the matter was already under
consideration in the Hon’ble Supreme Court, the Council might await the decision of the
Hon’ble Court and defer its decision to next meeting. Shri D. Jayakumar, the Hon'ble
Minister from Tamil Nadu stated that though his State did not run any lottery, he supported
a uniform GST rate on lottery. Shri Chowna Mein, the Hon’ble Minister from Arunachal
Pradesh stated that as one of the Member of the GoM on Lottery, they had earlier
recommended to have a uniform GST rate on State Run Lottery and State Authorised
Lottery and he reiterated the same. He further stated that they endorsed the views expressed
by the Hon’ble Minister from Assam with respect to the North East. Shri Jishnu Dev Varma,
the Hon’ble Deputy Chief Minister of Tripura stated that though his State also did not have
any lottery, he also supported a single rate of lottery as the North Eastern States were
smaller States with limited resources and they should have parity with the mainland States.
Shri V. Hangkhanlian, the Hon’ble Minister from Manipur stated that even though they did
not have lottery, still they also supported single GST rate on lottery. Shri Lalchamliana, the
Hon’ble Minister of Mizoram also supported the views of Hon’ble Minister from Assam
for the North Eastern States. He stated that their State also supported single GST rate on
lottery.

6.18. Shri C P Singh, the Hon’ble Member from Jharkhand stated that his State had no
lottery and he was of the opinion that lottery should be banned in the entire country.
However, he supported uniform GST rate on lotteries. Shri Basavaraj Bommai, the Hon’ble
Minister from Karnataka stated that his State ran no lottery. However, based on discussion
in the Council, it appeared to him that there were two sets of States i.e. those who allowed
the lottery and those who did not allow the lottery. He suggested that those who allowed
lottery might be allowed to take any view in the matter after taking into consideration the
view of stakeholders. Shri T. Harish Rao, the Hon’ble Minister from Telangana stated that
the mood of the House was very clear with many States wanting to have a uniform GST

rate on lotteries and requested the Hon’ble Minister from Kerala to not insist for division.

14
Minutes of 38th GST Council Meeting




JAYNA BOOK DEPOT

MINUTE BOOK

6.19.  The Hon’ble Chairperson requested for final views of Hon’ble Council Members
from the States of Assam and Kerala upon hearing the views of the other Council Members
about the division and consensus in the process of decision making. The Hon’ble Minister
from Kerala stated that he did not mean any insinuation but the issue on lottery was brought
before the Council based on the representation made by lottery association and that he could
not make a compromise on the issue. Therefore, the Members could proceed with Division
as per the rule. The Hon’ble Minister from Assam stated that he too had expressed his views
and he was alright with Division of votes for decision on the issue. The Chairperson
clarified/stated that many issues were discussed in the GST Council at the request of some
or the other association. She hoped that there was no question of any mala fide in the matter
and the same was not implied in the Hon’ble Member from Kerala’s statement. She once
again asked the Members as to whether the Council should proceed as per the sense of the
House or sought a Division. The Hon’ble Member from Goa suggested that Hon’ble
Council Member from Kerala could put a note of dissent and the Council could proceed as
per the sense of the House. However, the Hon’ble Minister from Kerala stated that the
regulations framed by the GST Council for the conduct of its business provided that in case
any Member sought division on any proposal then the same had to be agreed upon. The
Hon’ble Chairperson with a view to re assess the sense of the Council asked the Members
as to what should be done. The Hon’ble Members from many States including Uttar
Pradesh, Gujarat, Bihar, Puducherry, Haryana, Uttarakhand Goa etc. stated that so far, we
had run the Council by consensus and we should try to continue the same. The Hon’ble
Minister from West Bengal suggested that if the Council felt that it would let the States do
what they had with respect to taxation on lottery or change it as they wished. It could lead
us to the solution of this impasse. The Hon’ble Chairperson once again on the behalf of the
Council appealed to the Hon’ble Minister from Kerala to reconsider his demand for

division. However, the Hon’ble Member from Kerala insisted on division.

6.20. The Hon’ble Chairperson requested the Secretary to follow the rules in this regard.
The Secretary then read out the relevant Rule 14 i.e. ‘Decision on proposals’ in Chapter V
from the Procedure and Conduct of Business Regulations of the Goods and Services Tax

Council to the Members of the Council which reads as follows:

‘All proposals before the Council shall be discussed threadbare. Thereafier, the

Chairperson shall put the question and invite the Members of the Council to cast
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their votes by show of hands. In case Member seeks division on any proposal, the

Chairperson shall put the proposal to vote through secret ballot’

The Hon’ble Chairperson directed the Secretary to conduct the proceedings accordingly.
Thereafter, the Secretary put forth the question before the Council to vote i.e. “Do you
support the proposal to levy a uniform rate of tax on State Run Lottery and the State
Authorised Lottery?”. Then the Secretary requested the Hon’ble Members to indicate their
decision by the show of hands if they supported the proposal. The Secretary then read out
the names of the States who voted for the proposal. The 21 States, namely: the States of
Arunachal Pradesh, Assam, Manipur, Mizoram, Nagaland, Sikkim, Tripura, Bihar, Goa,
Gujarat, Haryana, Himachal Pradesh, Jammu & Kashmir (UT), Jharkhand, Karnataka,
Uttar Pradesh, Uttarakhand, Andhra Pradesh, Odisha, Tamil Nadu and Telangana raised
their hands in favour of the proposal. Then, the Secretary requested the Hon’ble Members
who were against the proposal, to raise their hands The Secretary read out the names of the
States who voted against the proposal. The 7 States, namely: Puducherry (UT), Kerala,
Maharashtra, Madhya Pradesh, Chhattisgarh, Delhi (UT) and West Bengal voted against
the proposal. The States of Punjab, Rajasthan and Meghalaya did not cast their votes. The
Secretary then pronounced that in accordance with the Procedure and Conduct of Business
Regulations of the Goods and Services Tax Council, of the 28 States present and voting, 18
votes were required for passage of the proposal. He informed that 21 States had voted in
favour of the proposal and therefore, the proposal to levy a uniform rate on lottery had been

passed in GST Council.

6.21. The Hon’ble Chairperson of the Council thereafter asked the Council Members as
to what GST rate should we apply on lottery. The Hon’ble Deputy Chief Minister of Bihar
stated that because lottery was a sin good, it should attract 28% GST along with cess. The
Hon’ble Minister from Punjab cautioned that the drawback of high rate on lottery would be
an increase in illegal market business. The Hon’ble Minister from Kerala stated that the
highest rate should apply because the benefit of rate reduction would go to the middlemen.
The Hon’ble Ministers from Goa, Assam, Puducherry, Delhi, West Bengal, Maharashtra,
Uttar Pradesh, Haryana and Arunachal Pradesh supported the levy of 28% GST. The
Hon’ble Minister from Telangana and Goa stated that the issue of taxation on horse racing
and Casino were yet to be finalised, while Andhra Pradesh supported 28% GST on lottery.
The GST Council thereafter decided to levy 28% GST on lottery by consensus. The
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Hon’ble Minister from Telangana also requested the Chairperson to include the State of
Telangana in the GoM on Lottery. The Hon’ble Minister from Kerala requested for grace
period of two months for implementing the new rate of 28% so as to enable printing of
fresh lottery tickets and exhaust the already printed lottery tickets. The Secretary proposed
that the Council may approve that 28% rate of lottery would apply from 01.03.2020.

7. For Agenda item 2, the Council decided to apply a single uniform rate of 28% on
supply of State Run Lottery as well as State Authorised Lottery with effect from
01.03.2020.

7.1.  The Council also decided to refer the pending matters relating to casino, horse
racing and online gaming to the Law Committee/Fitment Committee.

Agenda Item 3: GST Revenue Augmentation

Recommendations of the GoM on Revenue Analysis and
Deliberations of the Committee of Officers on Revenue Augmentation
8. The Secretary requested the Hon’ble Deputy Chief Minister of Bihar, the Convenor
of the GoM on Revenue Analysis to present the recommendations of the GoM to the
Council. The Hon’ble Deputy Chief Minister of Bihar mentioned that the GoM had
observed that the revenue gap for the period April 2019 — August 2019 had increased for
almost all the States compared to the period April 2018 — August 2018 and that most States
had growth rate of less than 14% in pre-GST period. He further stated that the GoM had
made the following recommendations:
L. States should be asked to suggest ways to improve the GST compliance.
ii. A study should be conducted on rationalisation of GST rates/ tariff and merger of
GST slab;
iii.  GST collection from real state sector should be analysed;
iv.  How States can be better equipped to harness the tax potential on supplies of
services;
V. A detailed study should be conducted on e-Commerce including deep discounts
offered by them with a view to augmenting revenue;
vi. A study should also be conducted to explore avenues for expanding the scope of the
Cess being levied including increase in the Cess rate or bringing some new items

under the levy of Cess.
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8.1. The Hon’ble Deputy Chief Minister of Bihar called upon Joint Secretaries, TRU-I
and TRU-II to initiate the discussions on the agenda item concerning revenue analysis. The
presentation (attached as Annexufe 4) was made jointly by JS, TRU-I and JS, TRU-IL The
JS TRU-I initiated the presentation by stating that a Group of Ministers” Meeting on
analysis of revenue from GST took place on 09.11.2019 at North Block, New Delhi.
Further, a Committee of Officers consisting of Central and State Governments officials was
constituted to consider looking into areas such as measures 1o improve voluntary
compliance, measures for expansion of tax base, systematic changes in GST including
checks and balances to prevent misuse, policy measures and relevant changes needed in the
law, improved compliance monitoring and anti-evasion measures using better data
management and better administrative coordination. Further, a letter from GST Council
Secretariat was also circulated to States and Central officials  inviting
suggestions/input/proposals as regards measures on compliance as well as rates, to help in
augmenting revenue including suggestions on, review of items currently under exemption;
GST and compensation Cess rates on various items; rate calibrations for addressing the
inverted duty structure; compliance measures other than those currently under
implementation; and any other measure to augment revenue. A meeting had also been
convened of the Committee of Officers to suggest measures to augment GST revenue
collection and administration on 10.12.2019 where valuable inputs had been obtained from

the SGST officials. Several States had also provided written suggestions on the above.

8.2. Continuing the presentation, JS, TRU-II stated that monthly GST collection in the
year 2019-20 was higher than that of 2018-19 except during the months of September, 2019
and October, 2019. He stated that the revenue in the month of November, 2019 was more
than that of November, 2018 and the short period of negative growth in GST collection was
already over. The JS, TRU-I stated that while the growth rate of GST collection for April,
2019 — November, 2019 on domestic supplies was 8.3%, the same for IGST collection on
import of goods showed a decline of 7.2%. He stated that imports have witnessed
compression as well. He further stated that the combined growth rate (GST and Cess
collection on domestic supplies and imports) was 3.7% which was less than the expected
rate of growth. He presented the projection of requirement for compensation when growth
rates were assumed at 5%, 8% and 10%. He stated that while in the previous two financial
years, the Compensation Cess collection was more than its requirement, in the next two

years, the gap was likely to be widened, depending on the growth rate. He presented

18
Minutes of 38th GST Council Meeting




[Estitif] E1E]

JAYNA BOOK DEPOT

MINUTE BOOK

compensation requirement gap under various growth rate scenarios. The J S, TRU-I then
proceeded with the presentation on the evolution of the GST rate structure, the
recommendation regarding the revenue-neutral rate made by the Committee headed by the
then Chief Economic Adviser (CEA) and a recent report of RBI on the decline in weighted
average (effective) GST rate since before May 2017 till September 2019, He also stated
that the RNR estimated by the Committee headed by the then CEA. made certain
assumptions about collection efficiency post-introduction of GST which is higher than that
in the past, and comparable to or higher than some other jurisdictions. It was, thereafier,
highlighted about actual collection of GST texc luding Cess) at different rates, which
showed that the taxable base attracting 5% and 12% slabs were significant. The presentation
also listed out some of the major items at 5% and 12% slabs and exempted items. He then
dwelt upon the manufactured goods which suffer inverted duty structure on account of
lower rate while the inputs attracted higher GST rate, which has resulted in refunds
estimated at about Rs.20,000 crore in a year. Suggestions received for augmenting revenue
from some of the States were thereafter highlighted. Finally, in the slide on the requirement
of Cess, the Cess gap and the extent to which compensation requirement was covered under

the various revenue growth rates scenario was presented by IS, TRU-I.

8.3.  The Hon’ble Deputy Chief Minister of Delhi stated that the presentation did not
reflect the timelines for bringing about invoice matching and implementation of HS codes.
The Secretary clarified that requirement to upload invoices in FORM GSTR-1 was being
fulfilled by the requirement that the gap which was presently admissible in the ITC allowed
to be availed and the dealers’ invoices uploaded was restricted to 20%. This would be

discussed as an Agenda [tem 15 (ii) under measures for revenue augmentation.

8.4. The Hon'ble Minister from Kerala stated that projections of revenue and
compensation Cess collections had to be based on the rate-structure, the compliance levels
and the current slow-down in the economy. These three factors would determine the
compensation gap and thus, a simple linear projection might not give the complete picture.
He stated that there was a short-term problem that had created this gap. He highlighted that
the then Chairperson of the GST Council, Shri Arun Jaitley had stated in one of the Council
Meetings that GST Council could borrow to fund the compensation Cess requirement and
also decide to extend it from 5 years to 6 years. The problem would arise around February,

2020. He then wanted to know as to why there was a delay in disbursement of compensation
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Cess when money was available. He stated that the bi-monthly disbursal of compensation
was backed by the law. This problem could recur and this would lead to non-fulfilment of
expenditure requirement by the States. He further highlighted that in the 7" GST Council

Meeting, an assurance was given by the then Chairperson, which had been duly minuted.

85  The Hon ble Minister from West Bengal enquired about the expected rate of growth
and stated that they would first like to understand and examine all the information provided
in the presentation and then react. Ultimately, all this was a function of the political
economy of the country. He stated that regarding compensation, the Centre might confirm
the frequency of compensation disbursal for the future, so that the States were assured of

their fiscal space.

8.6. The Hon’ble Deputy Chief Minister of Delhi stated that GST rates structure should
not be tinkered with and instead focus should be there on utilizing all the tools available to
increase compliance level. He further stated that as per the information provided in the 37
GST Council Meeting held on 20™ September 2019 in Goa, around Rs. 35,000 crore was
lying in the compensation cess account and another Rs. 5000 crore were added to the
account during last few months taking the total to around Rs.40,000 crore. He enquired as
to why the disbursal of this amount was delayed when sufficient amount was available in
the fund. Of the monthly budgeted requirement of about Rs. 5,000 crore, Delhi Government
gets about Rs.2,500 crore from GST. He stated that since the compensation amount formed
a significant part of the State’s budget requirement every month, it was important to know

the reason for the delay in disbursement.

87. The Hon’ble Minister from Chhattisgarh enquired as to whether it would be prudent
to raise taxes when the economy was slowing down. He also wanted to know if we had data
projections with respect to national levels of consumption of goods, for instance edible oil.
According to him, it was imperative to have consumption data at the national level in
respect of goods and services before discussing the GST rates. He wanted to know as to
why the States were being compensated, and to his mind, this was on account of the fact
that the GST rates had been slashed vis--vis the erstwhile applicable VAT rates. There
was a lacuna in realization and according to him the realization potential under the existing
rates structure should be exhausted and thereafier only should we resort to increasing the

GST rates.
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8.8.  The Hon’ble Minister from Uttar Pradesh stated that in the VAT system, the revenue
accruing to his State from Pan Masala was around Rs.1,500 crore while in GST it was Rs.
500 crore, implying a Rs.1000 crore deficit in this product alone. He further stated that in
case of brick kilns too, the State was observing a decrease in tax realization from Rs.550
crores in VAT regime to Rs.75 crores in GST regime. He stated that all such anomalies in
different products might be observed and be corrected through capacity-based levy or such
methods. He further requested that Uttar Pradesh should be included in the Group of
Ministers on Analysis of Revenue from GST. He further stated that while the parts of
mobile phone were charged at 18%, the finished product of mobile phone was charged at
12%. He stated that such anomalies might also be corrected in a way to ensure the revenues
for both the States and the Centre. He stated that the States of Uttar Pradesh did well in
GST regime and that they were optimistic that the States would continue to do well in the

future. Ideally, the GST rate should take care of 10% increase in the VAT collections.

8.9.  The Hon’ble Minister from Punjab stated that we had reached mid-way in the
assured compensation regime. He highlighted the fact that the rates were predominantly
decided in the 14" GST Council Meeting held on 18" & 19t May 2017 in Srinagar. Further,
in the subsequent meetings, there had been several rate reductions without sufficient
discussion which compromised the revenue of the Centre as well as the States. He stated
that if the revenues were not balanced quickly, the consensus might disappear in the GST
Council. Shri V. K. Garg, Advisor, Financial Resources to Chief Minister, Punjab drew
attention of the Council to the fact that several reports had made recommendations on the
GST rates structure till the inception of GST and had made varying recommendations on
the rates structure. He further stated that GST was collected as a tax on final consumption,
so tax on intermediate products did not matter except when such products were used in
making exempt supplies. Therefore, supposing it was assumed that all the steel produced
in the country was used in making automobiles, then the GST rates structure on steel did
not matter; this was for the reason that the GST rate on automobile would end-up collecting
the due GST on its raw material which was steel. He stated that when looking at the revenue
from each of the rate slabs, we were looking at the GST collections from the first stage of
revenue, not at the stage of consumption. He stated that for the last two years, the rates
which were reduced were the rates at the stage of final consumption to appease the
sensitivity of the consumer. He clarified that the reduction in rate on final consumption

goods or white goods like paints, resulted in a fall in revenue collections which was more
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