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SC to take up 17 petitions filed by tour operators on April 29

SHISHIR SINHA

Mew m-fhr. April 5

On April 29, the Supreme
Court is expected to take up 17
petitions filed by various tour
operators and State Haj or
manisers  on  differential
Goods & Service Tax (GST)
levied on Haj pilgrims.

The tour operators are chal-
lenging the levy of GST on Ha-
jis who avail themselves ol
services offered by registered
private tour eperators on the
grounds that no tax law can
be applicable on extra territ-
orial activities per Article 245
of the Constitution, They also
argued thav the levy is dis-
criminatory as it exempts cer-
tain hajis who undertake the
pilgamage through the Haj
Committee of India.

A GST levy of 5 per cant
(with input tax credit) is ap-
plicable on air travel by pil-
grims who utilise the services
of non-scheduled/charter op-

erations for religious pilgrim-
age facilitated by the Centre
under  bilateral  arrange-
ments. However, if the ser-
vices of a specified organisa-
tion in respect ol a religious
pilgrimage is facilitated by
the External Affairs Ministry
under bilateral arrangement,
the rate would be nil.

Smita Singh, Parter, Singh
& Associates sald under GST,
the services offered by Haj
Committee is exempt but
where privale operators per-
form services related to Haj
travel, the same is subject 1o
GST at the rate of 5 per cent
stnce they are not covered un-
der the definition of specified
organisation as defined in the
exemption notification.

In fact, a proposal for GST
exemption to all or reduction
in rates came up for discus-
sion during the 31 GST Coun-
cil meeting held on December
22, 2018. Before the meeting,

the Fitment Commiitiee (com-
mittee of GST officers of the
Centre and States that vets
various proposals on rates be-
fore giving their recommend-
ations to the Council) dis-
cussed a
proposal to ex-
empt GSTan the
services
provided by the
private tour of-
erators to reli-
gious
pilgrimages.

Rate lowered
However, the
panel did not agree and re-
commended that it was tax-
able under service tax also.
“Request for a new exemp:
tion, may not be accepted. No
exemption on such grounds
wauld be desirable as many
such requests may come in fu-
ture," it said. Accordingly, the
Council decided to lower the

- has

rate to 5 per cent from 18 per
cent rather than exemption.
According ro Singh, it is im-
portant to note that although
both suppliers are providing
stmilar services, since the ex-
emption
been
given  qua
the  sup-
plier and
not on the
supply it
self,  this
contradict-
ory posi-
tion  has
emerged.
Due o this anomaly, an fm-
portant issue of dispure thar
emerges in this sitwation is
that GST law seeks to levy rax
on supplies provided and con-
sumed outside India.
“Supplies relating to Haj
are performed outside and
even the tecipient is outside
India when the supplies are

performed. Thus, it would not
be wrong to state that such
leyy seeks to have extraterrit-
orial uperation which can be
challenged as ulira vires the
Article 245 of the Constitu-
tion. So, the levy of GST on Ha-
jis seeks to go beyond the
principle under which the
GST law has been Iramed,” she
said.

Rajat Mohan, Senior Part-
ner with AMRG feels if these
petitions are accepted, it will
Jead to complete anarchy
Every person whose out ser-
vices are exempt like hospital,
education and religious entit-
tes would claim similar ex-
emption on inward supplies,
“This will make the system
unmanageable and India will
be back to the system of sales
tax. It will be impossible 1o
have a common code for all
the sectors in economy with a
such business ecosystem,” he
said.



